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FOREWORD TO SECOND EDITION 


By Sir Sajba S. Rangnekae, Kt. 

Lately Jvdge of the High Court of Judicature, Bombay. 

It is with pleasure that I accept ID. Paruck’s invitation to me to write a fore- 
word to his work on the consolidated Indian Succession Act, 1925. It is beyond 
dispute that the Act is one of the most important on the statute book, governing 
as it does the testamentary and intestate succession in British India, and is appli- 
cable to almost all communities in this country. There were formerly many 
separate enactments relating to succession and, as is well known, the law therein 
contained was difficult of easy ascertainment. The present Act is, as the framers 
say, an attempt to consolidate the law, and the proper and correct interpretation 
of the principles laid down in it is a matter of every day concern not only to the 
lawyers but also to the lay public. A well conceived, critical yet brief and lucid 
commentary on the sections of the Act, therefore, is not wihout its use, and one 
such will, in my opinion, be foimd by the reader in the book which Mr. Paruck 
has brought out. The fact that the work has passed through earlier editions, 
shows that there is a keen demand for such a book. The learned author has not 
lost sight of the fact that the Act is a Consolidating Act and has endeavoured to 
preserve and apply so much of the store of legal decisions as seems to be still appli- 
cable. 

I most gladly testify my high appreciation of the work and have no doubt 
that, taken as a whole, it is one of the best books on the subject for students and 
lawyers and may also be used with advantage by the lay public. 


8th March 1989. 


S. S. Rangnekar. 




PEEFACE TO THE THIRD EDITION 


Eight years have elapsed since the last edition of this work on the Indian 
Succession Act was published. Although the edition was exhausted some years 
ago, it was not then possible to bring out another edition owing to the exigencies 
of war and the shortage of paper. 

The long lapse of time between the previous edition and this has meant 
the incorporation of a large number of important decisions which in some cases 
have altered the law as previously understocd. While the book was in press the 
Privy Council decided the case of Sopher v. Administrator-General of Bengal (1944) 
71 I.A. 98, the effect of which is undoubtedly disastrous to the validity of many 
trusts made for the benefit of unborn persons. This case has been dealt with in 
the commentaries under sec. 113 of the Act. In fact this decision has so upset 
the equanimity of conveyancers that an attempt to supersede the decision was 
made in the Central Legislature by a Bill which was published in the Gazette of 
India, 16 th February 1946, Part V,page 92 and by another Bill which apparently 
is pending before the Legislature of the Province of Bombay and is published 
in the Bombay Government Gazette of 28th August 1946 in Part V at p. 146. 
These bills appear to have been drafted in haste and have not found favour so far 
either with the Central Legislature or the local Legislature in the Province of Bom- 
bay. Another important decision is the judgment of Chagla, J. of the Bombay 
High Court, which has now been reported in the Bombay Law Reporter (1946) at 
p. 642 (Ashrafalli v. Mahomedali.) This decision also was given while the book 
was in press and although it has been dealt with in its appropriate place, the late 
report of the case made it impossible to give a reference to the report in the 
commentary. The decision deals with the question whether the will of a Khoja 
should be construed by Hindu or by Mahomedan Law. Other important decisions 
have been referred to in their appropriate places. 

The Indian Succession Act of 1865 was passed almost a century ago and was 
based on the English law then prevailing. From time to time enactments such 
as the Hindu Wills Act, and Probate and Administration Act were passed and 
all the legislations with regard to succession were ultimately consolidated and a 
comprehensive Indian Succession Act was passed in 1925. In 1937 the Govern- 
ment of India Act came into operation, and in 1939 the Central Legislature pur- 
ported to repeal the piovisions relating to the Parsi Intestate Succession Act and 
substituted the other provisions by Act VH of 1939. The validity of this legisla- 
tion in so far as succession to agricultural property is concerned is open to doubt 
and as explained in the commentaries the position has become anomalous. It is 
also to be noted that the English law on which the Indian Succession Act was ori- 
ginally based has undergone drastic changes. The most important statutes are 
the Administration of Estates Act (15 Geo. V c. 23) and the Law of Property 
Act (15 Geo. V c. 20). Under the Inheritance (Family Provision) Act of 1938 
( 1 & 2 Geo. VI c. 45) it is no longer possible for a testator to will away his pro- 
perty to an outsider leaving his dependants wholly penniless. This is a statutory 
enactment which may well find favour with the Indian Legislatures. 

It is respectfully submitted that it is high time that the Government of India 
should imdertake complete revision of the law of Succession, and the opportunity 
should be taken not only to remove the doubts but also to alter the law so that it 
may be in conformity with modem requirements. 

January \ P. L- P* 

1947 / 




PREFACE TO THE SECOND EDITION 


Since the publication of the first Edition of this Book in 1926 the Tridian 
Succession Act has been amended by several amending Acts as well as by the 
Government of India (Adaptation of Indian Laws) Order, 1987. There have also 
been munerous decisions of the Judicial Committee of the Privy Cormcil and of the 
various High Courts of India on the interpretation of several sections of this Act. 
The amendments by the Legislature and by the Order in Council and the new case 
law have effected numerous and far reaching changes in the law of succession in 
India. The English Law on which the Indian Succession Act of 1865 was mainly 
based has also undergone very vital changes due to the Administration of Estates 
Act, 1925 (Statute 15 Geo., 5, c. 28) and the Law of Property Act, 1925 (15 Geo., 
5 c. 20). 

The cases and in particular Privy Council decisions as reported upto date have 
been carefully considered and incorporated in this Edition. The old English Law 
and the changes that have taken place are pointed out in their appropriate 
places. 

Whilst this book was in print, an important Bill (Bill No. 10 of 1985) was 
introduced in the Bombay Legislative Assembly to provide that the dispositions 
or bequests in favour of charity, religious purposes, or purposes of public utility 
shall not fail on the ground of vagueness or uncertainty by the use of the expressions 
Dharam, Dharmada, Sara Kam, etc. This bill is published in the Gazette of India 
of 7th September 1988, part II at p. 810. On this subject while the book was in 
print an important decision has been given by the Honourable Mr. Justice Somjec 
in Hussein Abdul v. Gulibai Noomahomed that a bequest “for the good and benefit” 
of Khoja Sunnat Jamat was a valid charitable gift. The decision has not yet been 
reported. 

The first Edition of this book was useful to the law students and it is hoped 
that tWs Edition will be found equally helpful to them. Although this Edition has 
been considerably enlarged, the author has tried to explain the different sections 
in as clear a language as possible so as to be readily understood by the students. 
Several important sections and cases have been analysed so as to assist them in 
their studies. 

In the index of cases cross references have been given of the law reports in 
which the decisions are reported. The general index has also been very carefully 
revised and cross-references given to enable practitioners to find out immediately 
the proper page of reference on any point involved. 

For his courtesy in contributing a Foreword to this Edition the author begs 
to express his deep obligation to the Sir Sajba S. Rangnekar, Ex-Judge of the 
Bombay High Comt. 


March 1939 


P.L. P. 
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STATEMENT OF OBJECTS AND REASONS. 

The object of this Bill is to consolidate the Indian Law relating to succession. 
The separate existence on the Statute-book of a number of large and important 
enactments renders the present law difficult of ascertainment and there is, therefore, 
every justification for an attempt to consolidate it. 

The Bill has been prepared by the Statute Law Revision Committee as a purely 
consolidating measure. No intentional change of the law has therefore been made. 
The details of the Bill are more particularly discussed in the attached Notes on 
Clauses. 


Date 21st July 1923. 


A. P. MUDDIMAN. 

President^ Statute Law Revision Committee, 


NOTES ON CLAUSES. 

Clause 2 . — ^The General Clauses Act, 1897, (X of 1897), will apply to the Bill. 
The definitions therefore of “person,” “year”, “month”, “immoveable property,” 
“moveable property,” “Local Government” and “High Court” are unnecessary 
and are omitted. The definitions of “British India” and “District Judge” have 
also been omitted as the definitions in the Genera] Clauses Act appear more suitable 
and do not change the substance of the law. The definition of “Province” has been 
omitted, as, notwithstanding the ruling in 12 W.R. 424, it does not appear that the 
omission will lead to any administrative inconvenience. The definition of “minor” 
and “minority” is adopted from section 3 of the Probate and Administration Act, 
1881 (V of 1881), and seems appropriate to the consolidated Bill. No change has 
been made in the other definitions which are taken from Act X of 1865, though one 
or two could perhaps have been more smtably worded. The definition of “Indian 
Christian” is'taken from the Native Christian Administration of Estate Act, 1901 
(VII of 1901), except that the phrase “Indian Christian” has been used instead of 
“Native Christian” following the modern practice in this respect. 

Clause 3 . — ^This is based on section 332 of the-'Indian Succession Act, 1865 
(X of 1865), but in the consolidated Bill it is necessary to confine its operation to 
those provisions which are derived from that Act. The use of the term “exempted 
person” is a drafting device which enables the language of the Bill to be shortened. 

Clause 4 , — ^The second proviso to this clause is taken from the last paragraph 
of section 2 of the Married Women’s Property Act, 1874 (III of 1874). This 
provision comes inappropriately here and it is proposed to repeal the correspond- 
ing provision in the Act in question. 

Clause 5. — ^It is well settled that the word “Hindu” in section 331 of the Indian 
Succession Act, 1865, and in section 2 of the Probate and Administration Act, 1881, 
includes Jainas and Sikhs {cf^ I.L.R. 31 Cal. 11, etc.) and as the Hindu Wills Act, 
1870, which the Bill consolidates, makes special mention of Sikhs and Jainas they 
are separately mentioned throughout the Bill, This and other similar sections 
may need to be qualified if and when the Special Marriage (Amendment) BiD, 
which has just been passed by the Indian Legislature, becomes law. 

Clauses 6 to 20 deal with domicile and are reproductions of the corresponding 
sections of the Act of 1865. They are for the most part general rules which might 
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well be applicable to all classes, but clause 5, reproducing section 331 of the Act of 
1865, excludes their application in the case of Hindus, Muhamadans, Buddhists, 
Sikhs and Jainas. 

Part III deals with intestate succession and is based on the appropriate 
provisions of the Indian Succession Act, 1865 (X of 1865) and the Parsi Succession 
Act, 1865 (XXI of 1865. ) 

Clauses 46 to 62 and Schedule II contain special rules as to intestate succes- 
sion among Parsis. 

Clause 53, — ^The proviso to this clause gives effect to one of the provisions of 
section 8 of the Parsi Succession Act and, taken together with the preceding clauses 
reproduces the whole of that Act, which it is therefore proposed to repeal. 

Part IV deals with testamentary succession. 

Clause 66, read with Schedule III, reproduces those provisions of the Hindu 
Wills Act, 1870 (XXI of 1870), which relate to testamentary succession. Section 
187 of the Indian Succession Act, 1865 (X of 1865), as applied by the Hindu Wills 
Act, has been dealt with in another part of the Bill and will be dealt with under the 
appropriate clause. 

Part V deals with protection of the property of the deceased. It is largely 
based on the Succession (Property Protection) Act, 1841 (XIX of 1841). This Act 
was framed under the old system of drafting and certain slight verbal changes of 
language have had necessarily been made in introducing its provisions in the con- 
solidated Bill, but reference will be made under the appropriate clauses to all 
changes which are other than purely verbal. 

Clause 196, — ^This clause is taken from section 23 of the Succession Certificate 
Act, 1889 (VII of 1889), but which, as it limits the power of the curator, appro- 
priately falls in this Part of the consolidated Bill. 

Clause 197, — ^The words “moveable” and “immoveable” have been substitut- 
ed for the words “personal” and “real.” 

Clause 198^ — ^The words “High Court” have been substituted here and in other 
places in this Part where they occur for the words “Court of Sadar Diwani Adalat.” 

Clauses 204, 20 5 and 206. — ^These clauses have been recast as they are drawn 
in a form which is no longer employed in modern Acts. 

Part VI, — ^This is an important portion of the Bill which deals with title to 
the property of the deceased. It is only by separating these provisions of the law 
that a clear view can be obtained of the requirements of the Indian law as to grants 
by the Court in the case of the estate of a deceased person. By separating the law in 
this manner, the consolidation of those provisions of the law relating to probate and 
administration which are now contained in the Indian Succession Act, 1865 
(X of 1865), and the Probate and Administration Act, 1881 (V of 1881), are rendered 
possible. 

Clause 210,— This reproduces the important section 190 of Act X of 1865 which 
requires that no right to any part of the property of a person who has died intestate 
can be established in any Court without letters of administration. The very im- 
portant qualifi<^tion which excludes the operation of this section in the case of the 
intest^y of Hindus, Muhammedans, Buddhists, Sikhs, Jainas and Indian Chris- 
tians IS based on section 331 of Act X of 1865 and section 3 of Act VII of 1901. 

Clause 211 reproduces the corresponding important provision in the case of 
testate succession contained in section 187 of Act V of 1865 with the important 
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qualification provided for by section 331 of Act X of 1865 and with the application 
of section 187 of Act X of 1865 read with section 2 of the Hindu Wilis Act, 1870 
(XXI of 1870). 

Clause 212 reproduces the provisions of section 4 of the Succession Certificate 
Act, 1889 (VII of 1889). 

Clause 213. — ^This clause is intended to reproduce the effect of section 152 of 
the Probate and Administration Act and section 21 of the Succession Certificate 
Act, and appears to come in appropriately under this Part of the Bill since it deals 
with the substitution of the title of the grantee for that of the certificate holder. 

With reference to this Part of the Bill, it will be observed that the arrangement 
of the clauses brings out very clearly the anomalous position in the Indian law with 
regard to the requirements of proof of representative title to the property of a 
deceased person. 

Part \1I. — The provisions of the Indian law regarding the grant of probate 
and administration of the assets of a deceased person are to be found in the Indian 
Succession Act, 1865 (X of 1865), and the Probate and Administration Act, 1881 
(V of 1881). Those sections of the Succession Act which deal with representative 
title have already been disposed of by the preceding Part of the Bill and with those 
exceptions the provisions of the two Acts on the subject are with comparatively 
small differences identical. This part of the Bill therefore provides in general terms 
for the administration of the assets of deceased persons of all classes covered by 
the two Acts in question and provides in its separate clauses such special exceptions 
which are necessitated in order that the existing law may be reproduced. 

Clause 215 reproduces section 179 of Act X of 1865 subject to the proviso in 
the case of survivorship for those classes of persons who are provided for by section 
4 of Act V of 1881. 

Clause 218. — As in the case of Hindus, Muhammedans, Buddhists, Sikhs, 
Jainas and exempted persons, probate can be granted to a married woman without 
the consent of her husband, the provisions of section 8 of Act V of 1881 are here 
incorporated with those of section 183 of Act X of 1865. 

Clause 223. — ^Here, again, section IS of Act V of 1881 is incorporated with 
section 189 of Act X of 1865 for the same reason. 

Clauses 233 and 234 . — ^The right to the grant of administration is dealt with by 
section 23 of Act V of 1881 and by sections 200 to 207 of Act X of 1865. Clause 
238 reproduces the former rule and clause 234 the latter. 

Clause 239. — ^Section 212 of the Act of 1865 uses the word ‘^attorney”. Section 
28 of the Act of 1881 uses the word ‘‘agent.’’ Both words are used in the consoli- 
dated Bill. 

Clauses 240 and 241. — ^The same remarks apply as in the case of clause 239. 

t 

Clause 242. — ^In view of the wider scope of the BUI, the language of section 31 
of the Act of 1881 has been followed, i.e., the words “had attained his majority” 
have been substituted for the words “shall have completed the age of 18 years.” 

Clatise 244. — Section 217 of the Act of 1865 does not deal with the case of 
minors. Section 88 of the Act of 1881 does. As it appears to be merely casus 
omissus and the provision is in accordance with actual practice, the language of" 
section 88 of the Act of 1881 has been adopted. 
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Clause 2^5.— The same remarks apply as m the case of clauses 240 and *341. 

Clause 247, — Curiously enough both section 36 of the Act of 1881 and section 
226 of the Act of 1865 use the word ‘‘attorney”. It would appear a drafting slip in 
the Act of 1881 and the words “or agent” have been added. 

Clause 248, — ^The language of section 37 of the Act of 1881 has been adopted, 
but there is no change in the substance. 

Clause 262, — The proviso incorporate^ the provisions of section 2 of the Act 
of 1881, 

Clause 269, — Sub-section (2) incorporates the provision of section 8 of Act 
VII of 1901 as the provision is not incorporated in the Act of 1881, it excludes 
the person to whom that Act relates from the purview of the clause. 

Clause 274, — ^The law to be reproduced is contained in section 244 of the Act 
of 1865 and section 62 of the Act 1881. The latter Act, however, contains the 
additional words “or for letters of administration with will annexed” and also 
the words “or in the cases mentioned in sections 24, 25 and 26 a copy, draft 
or statement of the contents thereof”. The provisions of the Act of 1881 seem 
necessary to complete the law and they have been adopted mutatis mutandis in the 
clause. 

Clause 275, — ^Similarly the words “copy of draft” which only occur in section 
63 of the Act of 1881 have been adopted. 

Clause 276, — ^This clause is based on section 246 of the Act of 1865 and section 
64, Act V of 1881. Here again there is a discrepancy between the two sections. 
Under section 246 a pltition must state that the deceased left some property within 
the jurisdiction of the District Judge or District Delegate to whom the application 
is made. Under section 64 in the case of an application to a District Judge the 
petition must state either that the deceased at the time of his deabh had a fixed place 
of abode or had some property situate within the jurisdiction of the Judge. The 
Bill follows the language of section 246. As a slight change in the law is involved 
attention is drawn to the point, and similarly to the fact that the words “a fixed 
place of abode” are used in the Bill in this clause also in order that the wording of 
the clause may be consistent with the wording of clause 274. Furthermore, al- 
though section 244 requires in the case of an application to a District Judge that the 
petition should state that the deceased had “his fixed place of abode” within the 
jurisdiction of the Judge, that section in the case of an application to a District 
Delegate reqimres that the petition shall state that the deceased “resided” within 
the jurisdiction of the Delegate. This discrepancy is apparently explained by the 
fact that the paragraph was inserted by the District Delegates Act, 1881 (VI of 
1881). Section 62 on the contrary uses the phrase “fixed place of abode” in both 
places. It seems doubtful whether it is necessary to maintain the discrepancy in 
the language of section 244 and the Bill uses “fixed place of abode” in both places, 
but it seems that attention should be drawn to the point. 

Clause 289, — ^The proviso embodies the different rules provided by section 78 
of the Act of 1881. * 

Clause 295, — ^This reproduces section 333 of Act X of 1865 and section 157 of 
Act V of 1881 which are in identical terms. These sections were added in their 
respective Acts by Section 17 of Act VI of 1889 and are obviously out of position in 
those Acts. 

dome 299, — ^The proviso embodies the provisions in that behalf in section 2 of 
Act V of 1881. 
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Clause 302, — ^This clause is necessary as the provisions of the Act of 1865 
relating fco “executors of their own wrong” were not included in the Act of 1881. 

Clause 305, — The wording of section 88 of the Act of 1881 has been adopted. 
It is more in consonance with the language of the Indian draftsman and involves 
no change of substance. 

Clause 307, — Sub-section (2) reproduces the provisions of section 90 of the 
Act of 1881 which were inserted in that Act by section 14 of Act VI of 1890. 

Clause 311, — ^The words “in the absence of any directions to the contrary in 
the will or grant of letters of administration” which occur in section 93 of the Act 
of 1881 have been adopted in the clause as they appear to state the law more 
accurately. 

Clause 316, — ^The wording of section 97 of the Act of 1881 has been followed as 
it is more suitable to the wider scope of the consolidated Bill and involves no change 
of substance. 

Clause 324, — This reproduces section 283 of the Act of 1865. Neither this sec- 
tion nor seel ioi> 284 has a corresponding provision in the Act of 1881. Sub-clause(3) 
therefore, excludes from the operation of the clause those to whom the Act of 1881 
applies. 

Clause 327, — ^Here again the wording of section 107 of the Act of 1881 has been 
adopted as it states the law more accurately. 

Clause 322, — ^This corresponds to section 292 of the Act of 1865 which is the 
first section in Part XXXV of that Act which is headed “Of the Executor’s Assent 
to a Legacy.” This at once raises the question of section 148 of the Act of 1881. 
That section runs as follows : “In Chapters VIII, IX, X and XII of this Act the 
provisions as to an executor shall apply also to an administrator with the will 
annexed.” These Chapters deal with (1) the executor’s assent to a legacy, (2) the 
payment and apportionment of annuities, (8) the investment of funds to provide for 
legacies and (4) the refunding of legacies. They correspond to Parts XXXV, 
XXXVI, XXXVII and XXXIX of the Act of 1865 but that Act contains no speci- 
fic provision of the kind contained in section 148. To take the first question, the 
executor’s assent toa legacy, it would seem that the executor and the administrator 
with the will annexed are in exactly the same position. The reason, the assent of 
the executor is necessary, is that the estate of the deceased is vested in the executor 
and the legatee’s title to the legacies is only inchoate. Equally this is true of the 
administrator with the will annexed. It would seem, therefore, that under the 
Indian Succession Act the assent of an administrator with the will annexed to a 
legacy is probably necessary though no specific provision exists. It is well settled 
law in England that this is so, see Doe v. Mobberley, 6C. and P. 126, Broker v. 
Charter, Cro. Eliz. 92. Similarly the other provisions specifically mentioned in 
section 148 appear to be applicable to cases under the Indian Succession Act. The 
Bill has been drafted to give effect to this view by specific amendments. 

Clause 345, — ^This reproduces section 305 of the Act of 1865, but, as the 
provision does not occur in the Act of 1881, the proviso inserted is necessary. 

Clause 360, — ^This clause reproduces section 820 of the Act of 1865 and section 
139 of the Act of 1881. It would be preferable if the wording of section 139 had 
been adopted, but this would involve a slight change in the law. 

Clause 370 is based on section 1 (4) of the Succession Certificate Act, 1889 
(VII of 1889), with the exception in the proviso which is based on section 5 of Act 
VII of 1901. The effect of the section here reproduced is apparently that succession 



XIV 


STATEMENT OF OBJECTS AND REASONS 


certificate cannot be granted in a case where the law requires probate or letters of 
administration to establish a representative title before the Court. In cases where 
letters of administration or probate are not essential, i.e., cases falling within the 
Act of 1881, a certificate can apparently be granted. The clause is based on this 
view of the law. 

Clause 371 . — ^In this clause and the rest of this Part, the words “District 
Judge” have been used in order to assimilate this Part to the rest of the Bill. 


L. GRAHAM. 

Officiating Secretary to the Government of India. 
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REPORT OF THE JOINT COMMITTEE. 


The following Report of the Joint Committee on the Bill to consolidate the law 
applicable to intestate and testamentary succession in British India was presented 
to the Council of State on the 25fch August, 1925 : — 


We, the undersigned, Members of the Joint Committee to which the Bill to 


Paper No. I. 
Paper No. II. 
Paper No. III. 
Paper No. IV. 
Paper No. V. 


consolidate the law applicable to intestate and testamentary 
succession in British India was referred, hav econsideied the 
Bill and the papers noted in the margin, and have now the 
honour to submit this our Report, with the Bill as amended by 
us annexed thereto. 


The Committee met on 30fch June, the Honourable Sir Henry Moncrieff Smith, 
President of the Council of State, being elected Chairman. Further sittings* were 
held on the 1st, 3rd and 4th July, the following members being present in addition to 
the Chairman : — 


The Honourable Sir Naeasimha Saema, 

The Honourable Sir Alexander Muddiman, 

The Honourable Saiyid Raza Ali, 

The Honourable Sir Deva Prasad Sarvadhikary, 
The Honourable Sir Arthitr Froom, 

Rai Sahib Harbilas Sarda, 

Mr. K. C. Neogy, and 
Mr. Abdul Haye. 


A final meeting was held on the 17th August to consider the redraft of the 
Bill at which Diwan Bahadur M. Ramchandra Rao also -was present. 

2. Many of the opinions elicited on circulation of the Bill involve amendments 
of the existing law and this, in our opinion, is outside the scope of the Bill which 
has been referred to us. The Bill is purely a consolidating Bill and some of those 
who have submitted opinions have clearly treated it as such, and it would not be 
advisable, or within our copmetence, for us to consider amendments of the existing 
law in connection therewith. The papers which we have considered, however, 
indicate that there is a considerable volume of opinion in favour of amending the 
existing law and we invite the attention of the Government to this fact. 

8. Suggestions have been made for the inclusion of the undermentioned 
enactment in this Bill, but for the reasons hereunder given we are not of opinion 
that these should be consolidated with the present Bill. 

The Hindu Disposition of Property Act^ 1916 — ^As only a part of the Act 
relates to successidn, the consolidation of this portion alone would not simplify the 
Statute Book, as section 5 of the Act cannot suitably be included in the amending 
Bill, and this section requires that the provisions of the Act relating to succession 
shoiild continue to be enacted therein. 

The Special Marriages (Amendment) Act, 1923. — ^The principal Act is of 
special application and it is advisable that even the rules of succession applicable to 
persons who marry under that Act should be enacted in the special Act which deals 
with the status of such persons. 
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The Wills Act, 1838, and the Inheritance Act, 1839.— These relate only to 
wills and intestacies occurring before the 1st January, 1866, and in all probability 
will be spent at an early date. 

The Legal Representative Suits Act, 1855.— This cannot wholly be included 
in the consolidating Bill; the provisions of the Act are substantially reproduced in 
the Bill, but we have decided eoc majori cautela not to repeal the provisions of this 
Act. 

We agree with the Statute Law Revision Committee that it would be difficult 
to incorporate the provisions of the Indian Fatal Accidents Act, 1855, in the con- 
solidated Bill. 

The Oudh Estate Act, 1869, and the Malabar Wills Act, 1898. — ^These are en- 
actments of local interest which would not properly find a place in a general con- 
solidating enactment. This applies also to Bombay Regulation VIII of 1827. 

4. The following notes on clauses explain the amendments which we have 
made in the Bill. 

Clause 2. — It has been pointed out that the omission of the definition of 
“province” given in the Indian Succession Act, 1865 (and the consequent applica- 
tion of the definition given in the General Clauses Act, 1897), does alter the existing 
law. We have, therefore, inserted in new clause (g) the original definition. 

Clause 3 (1). — ^This has been brought into line with the provisions of section 
332 of the Indian Succession Act, 1865, which operate from the date stated. 

New Part III. — Original clauses 54 and 55 have been taken out of original 
Part IV and, with original clause 4, formed into a new Part dealing with the effect 
of marriage on rights of succession. 

Part IV, clauses 23 to 28. — We have taken the clauses relating to consanguin 
ity from original Part III (intestate succession) and formed them into a separate 
Part, new Part IV, as in Act X of 1865. The operation of these clauses is not 
limited to cases of intestate succession. 

Clause 35. — ^We are of opinion that the provisions relating to the rights of a 
widower are more appropriately inserted here. 

Clause 38. — Illustration (c) has been transferred to clause 40 as illustration 
(d), as the illustration properly relates to that clause. 

Clause 99. — We have amended this clause to express the meaning more dearly. 

Clause 111. — ^We have omitted Illustration (6) as it might give the impres- 
sion that a child in the womb is excluded which is not the existing law*. 

Parts VII and VIII. — ^The amendments made are purely drafting amend- 
ments. Original clause 215 has been inserted in Part VIII as clause 211 and ori- 
ginal clause 293 as clause 216 as they deal with the question of representative title. 
In clause 214 {l){a) and in the heading to the Part we have added the words “on 
succession” as a majority of us are of opinion that the addition is necessary to make 
it clear that no change has been made in the existing law. 

Clause 217. — ^We have amended the clause to make it ielear that it refers to 
intestate as well as testamentary succession. 

Part IX, Chapter I.— We have re-arranged the provisions in the following 
order ; (1) administration in case of intestacy, (2) probate, (3) letters of adminis- 
tratiout 



REPORT OF THE JOINT COMMITTEE 


XVll 


Clause 245, — The wording of section 32 of Act V of 1881 has been followed as 
this covers both cases. 

Clause 267 (3). — ^The word “truly” has been added to remove any doubt as to 
what is clearly the intention of the provision. 

Clause 278 (1) (e), — The wording has been assimilated to that in clause 
274 (2) (a). 

Clause 291, — In the case of probate a bond can only be demanded from the 
special classes to whom Act V of 1881 applies. 

Clause 302 (of the original Bill), — ^We have omitted this clause as the Chapter 
enunciates general principles of law which suo vigors apply to Hindus and the other 
specified communities. 

Clauses 322 and 362, — The yrords added have been taken from sections 103 and 
131 of Act V of 1881. 

Clause 323, — The words omitted are merely explanatory and are not to be 
found in section 104 of Act V of 1881. 

Clause 332, — An administrator is not mentioned in section 292 of Act X of 
1865 but for the reasons given in the note on this clause attached to the original 
Bill we are of opinion that an administrator should also be mentioned here. 

Schedule III, — The necessary omission in section 70 has been made in view of 
the first proviso contained in section 3 of Act XXI of 1870. We have excluded 
from this Schedule section 72 which deals with the revocation of privileged wills, as 
section 65 which permits of privileged wills being made is not included. The 
inclusion then of section 59 of the Indian Succession Act, 1865 (now clause 72 of the 
Bill in section 2 of the Hindu Wills Act, 1870), was meaningless as section 52 of the 
former Act was not also included. 

5. The publication ordered by the Council has been made as follows : — 

In English. 


Gazette, ' Date. 

Gazette of India 4-8-23 

Fort Saint George Gazette 21-8-23 

Bombay Government Gazette 4-10-23 

Calcutta Gazette ... ... ... ... ... 5-9-23 

United Provinces Gazette 25-8-23 

Punjab Government Gazette 28-9-23 

Burma Gazette 15-9-23 

Central Provinces Gazette 25-8-23 

Assam Gazette 15-8-23 

Bihar and Orissa Gazette 5-9-23 

Coorg District Gazette 1-9-23 

Sind Official Gazette 11-10-23 

North-West Frontier Gazette * 12-10-23 
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In the Vernacular. 


Province. 

Madras 


Burma 


Language. 

Tamil 

Telugu 

Hindustani 

Kanarese 

Malayalam 

Oriya 

Burmese 


Date. 

... 22 - 4-24 
... 12 - 8-24 
... 11 - 8-24 
... 80 - 9-24 
... 14 - 10-24 
... 15 - 7-24 
... 24 - 11-28 


6. We think that the Bill has not been so altered as to require re-publication. 
We do^ not suggest that the final passing of the Bill should be delayed till an 
amending Bill generally overhauling the law of succession has been introduced and 
taken through the Legislature. This would very considerably delay the passage of 
the present Bill, which as a purely consolidating measure should prove of great 
utility, and we recommend that it be passed as now amended. 

H. MONCRIEFF SMITH. 

B. N. SARMA, 

A. P. MUDDIMAN. 

DEVAPRASAD SARVADHIKARY. 

RAZA ALI. 

A. H. FROOM. 

HARBILAS SARDA. 

K. C. NEOGY. 

ABDUL HAYE. 

M. RAMACHANDRA RAO. 


The 21st August, 1925. 
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THE 

INDIAN SUCCESSION ACT 


BEING 

Act No. XXXIX of 1925 


[ Received the assent of the Goveenor-Geneiial on the 

30th September 1925 ]. 

( An Act to consolidate the law applicable to intestate and 
testamentary succession in British India ). 

Whereas it is expedient to consolidate the law applicable to 
Preamble intestate and testamentary succession in British 

India; it is hereby enacted as follows: — 

The preamble makes it clear that the Act is only intended to apply to 
matters of succession. It does not apply to any matters other than those connect- 
ed with intestate and testamentary succession. Questions of domicile are treated 
in Part II. Sec. 11 lays down a special mode of acquisition of domicile. But that 
mode is for the purpose of succession only and not for other purposes, e. g., divorce 
proceedings(a). For interpretation of preamble see Maxwell on the Interpretation 
of Statutes 8th Edn. p. 40. 

PART I. 


Short Title. 


Preliminary. 

1 . This Act may be called the Indian Succes- 
sion Act, 1925. 


This Act is a consolidating Act and the following Acts have been con- 
solidated into this Act and in consequence they are wholly repealed. 

(1) The Succession (Property Protection Act) Act XIX of 1841. 

(2) The Indian Succession Act X of 1865. 

(3) The Parsi Intestate Succession Act XXI of 1865. 

(4) The Hindu Wills Act XXI of 1870. 

(5) The Married Women’s Property Act III of 1874, S, 2. 

(6) The Probate and Administration Act V of 1881, Act VI of 1889, 

Act II of 1890, and Act VIII of 1903. 

(7) The District Delegates Act VI of 1881. 

(8) The Succession Certificate Act VII of 1889. 

(9) The Native Christian Administration of Estates Act VII of 1901. 
Several new sections have been added to the Indian Succession Act X of 

1865 and the changes effected will be pointed out in their appropriate places. 

Suggestions were made for the inclusion of the undermentioned Acts but 
the Joint Committee was of opinion that they should be left out. 

(1) The Hindu Disposition of Property Act, 1916. 

(2) The Special Marriage (Amendment) Act, 1928. 

(3) The Wills Act, 1838, and the Inheritance Act, 1839. 

(4) The Legal Representative Suits Act, 1855. 

(5) Indian Fatal Accidents Act, 1855. 

(6) The Oudh Estates Act, 1869. 

(7) The Malabar Wills Act, 1898. 


(a) Finch v. Finch^ A. I. R. (1943) L. 260. 
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THE INDIAN SUCCESSION ACT. [SdC. 

Amendments. — Since the passing of the Act, it has been amended by the 
following Acts. 

{a) Act XXXVII of 1926 which amended sec. 57 and applied sec. 63 
to the Wills of Hindus, Buddliists. Sikhs, Jains, etc. as from 1st 
January 1927. 

(6) Act XL of 1926 which amended sec. 83 and added sec. 33 A. 

(c) Act X of 1927 which amended sec. 2 and sch. I. 

(d) Act XVIII of 1927 which amended sections 223, 236 of this Act and 
Sec. 9 of the Married Women’s Property Act. 

{e) Act XIV of 1928 which amended sec. 372. 

(/) Act XXI of 1928 which amended sec. 213. 

(g) Act XVIII of 1929 which amended secs. 2, 57 and 213. 

(h) Act XXI of 1929 which amended secs. 115 and 116. 

(i) Act XVII of 1939, (Parsi Intestate Succession Act) which repealed 
sections 50 to 56 and substituted new sections. This Act is repealed 
by Act XXV of 1942. 

Commencement of the Act: — There is no section in this Act as regards 
its commencement. Therefore under the General Clauses Act X of 1897, sec. 
5, it comes into operation on the day on which it received the assent of the 
Governor-General. This assent was given on the 30th September 1925. 
As this is a consolidating and repealing Act, the Provincial Government has 
been empowered under sec. 3 either retrospectively from the 16th day of March 
1865 (on which date assent was given by the Governor-General to the Indian 
Succession Act of 1865) or prospectively to exempt from the operation of 
certain sections any race or tribe to whom it would be impossible or inexpedient 
to apply the same. It was held in Bhimrao v. Punjab Rao(b), that the Act had 
no retrospective effect and did not apply to a will executed in 1890, and the 
bequest to unborn persons not in existence at the time of the death of the 
testator w^as void. In Richard Ross v. Durga Prasad(c)^ it was held that 
the Act of 1865 was not retrospective and did not apply to wills executed 
before it came into operation. 

History:— The Indian Succession Act of 1865 was based on English law 
and was declared to constitute, subject to certain exceptions, the law of British 
India applicable to all classes of intestate and testamentary succession. But the 
exceptions were so wide as to exclude all natives of India, {See Ilbert’s Govern- 
ment of India, 3rd Edn., p. 362). A very important change was made by the 
Hindu Wills Act 1870 (Acc XXI of 1870) which inter alia enacted that certain 
portions of the Indian Succession Act should apply to all wills and codicils made 
by any Hindu on or after the 1st day of September 1870. The Probate and 
Administration Act V of 1881 was applied to Hindus and Mahomedans. 

This Act reproduces in a consolidated form the Act of 1865, the Hindu 
Wills Act, the Probate and Administration Act and the Parsi Intestate Succession 
Act and embodies to a large extent the rules of English law. The Indian ligisla- 
ture has gradually evolved an independent system of its own purporting to be a 
self-contained system. 

Construction of the Act.— As the Act is a consolidating Act, it is an 
exhaustive enactment of the Indian legislature and therefore in interpreting the 
various sections of the Act, the Courts should proceed to examine the language 
of the section uninfluenced by any consideration derived from English law! In 
the case of Administrator General of Bengal v. Premlal{d), their Lordships of 


(&) 158,1.0.1042. 
(c) 31 All. 239. 


(d) 22 Cal. 788. 
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ITS APPLICATION. 
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the Privy Council observed that in a consolidating statute each enactment, when 
traced to its source, should be construed according to the state of things which 
existed at a prior time when it first became law, the object being that the statutory 
law, bearing on the subject should be collected and made applicable to the 
existing circumstances ; nor can a positive enactment be qualified or neutralized 
by indications of intention gathered from previous legislation upon the same 
subject. In Abdur Rahim v. Mahomed{e), their Lordships of the Privy Council 
have laid down that It is a sound rule of interpretation to take the words of a 
statute as they stand and to interpret them ordinarily without any reference to 
the previous state of the law on the subject or to the English law upon which it 
may be founded ; but when it is contended that the legislature intended by any 
particular amendment to make substantial changes in the pre-existing law, it is 
impossible to arrive at a conclusion without considering what the law was 
previously to the particular enactment and to see whether the words used in the 
statute can be taken to effect the change that is suggested as intended/’ It is 
laid down in Maxwell on the Interpretation of Statutes that m a Consolidation 
Act if it re-enacts a previous Act, if a word or phrase in one of the Acts consoli- 
dated has received a judicial interpretation, that interpretation will generally be 
applicable to the same word or phrase in the Consolidation Act. If a certain 
^construction has been placed by the Courts upon words in an Act and that Act 
is subsequently re-enacted in a later Act which uses the same words, the 
Legislature must be taken to have intended to adopt that construction unless 
there is something in the rest of the Act which negatives such a conclusion(/). 

Scope and Operation of the Act. — Sec. 2 of the Succession Act of 1865 
is not reproduced. That section operated as a repeal of the previous existing 
law(g). Sec. 892 was the repealing section under this Act ; but it has been 
repealed by Act XII of 1927. Sec. 8 empowers the Provincial Government to 
exempt from the operation of secs. 5 to 49 (domicile, marriage and intestate suc- 
cession), 58 to 191 (testamentary succession, execution of wills, and rules of 
construction), 212, 218, 215 to 369 (grants) the members of any race, sect or tribe. 
In its general scope, therefore, this Act applies to all persons wherever this Act 
would be declared to be in force, except as provided by the Act. 

Extent of the Act Sec. 2 of the Act of 1865 is omitted and is split up 
and reproduced partly in secs. 29 (2), 58 (2) and 217. By sec. 2 of the Act of 
1865 it was provided that the rules laid down by that Act constituted the law of 
British India applicable to all cases of Intestate or Testamentary Succession. By 
the present Act sec. 29 (2) ib is enacted that Part V comprising sections 29 to 56 
shall constitute the law of British India in all cases of intestacy applicable to all 
the persons in British India except Hindus, Mahomadans, Buddhists, Sikhs or 
Jains. By sec. 58 (2) it is further enacted that the provisions of Parb VI compris- 
ing secs. 57 to 191 shall constitute the law of British India applicable to all cases 
of testamentary succession except as to Mahomadans and except as provided in 
sec. 57 to testamentary succession to the property of any Hindus, Siklis and 
Jains and except as to any will made before 1st January 1866. 

By the Western India States Administered Order, 1942, in the territories 
included in Thana Circles, Civil Stations and Sadra Bazar in the Western India 
States Agency the Indian Succession Act is made applicable subject to the follow- 
ing modifications and restrictions. 

(1) References to a Court of Ward shall be read as referring to a Political 
Agent. 

/gv 55 (g) De Soma v. Secretary of State, 12 B. L. 

»(f) Gangadhar v. Srvpad, (1988) Bom. 075 R. 427. 

F. B. 
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(2) Omit sections 11, 57, in section 58 the words ‘'‘save as provided by 
See. 57”, sub-sec. (2) of sec. 264 and Schedule III. 

(3) For sec. 382 substitute : — 

382. Where a certificate in the form of the Eighth Schedule to 
this Act has been granted by a Court having jurisdiction under 
the Act in British India or under the Act as applied in any area 
outside British India which is under the administration of the 
Crown Representative ; or where a certificate has been granted to 
a subject of or resident within a state in the Western India States 
Agency by the Political Agent, having jurisdiction, on the pro- 
duction by such subject or resident of a certificate granted to him 
by a State Court; or where a certificate so granted has been extend- 
ed; the certificate shall, if it has been stamped in accordance with 
the law in force in the Administrated Area, have the same effect as 
certificates granted or extended under this Act. 

(See Gazette of India Part I A. 31-10-1942 p. 221 and p. 224). 

By another Order called the Western India States Full Jurisdiction Railway 
Lands (Application of Laws) Order 1942 the Indian Succession Act is made 
applicable to Railway Lands subject to the same modifications and restrictions, 
except that the certificate has been stamped in accordance with the provisions 
of the Court Fees Act, 1870, (see Gazette of India Part I. A. 31-10-1942 p. 230). 

By the Order called the Hyderabad Administered Areas (Application of 
Laws) Order 1942 the Indian Succession Act is made applicable to cantonments 
of Secunderabad and Aurangabad and Railway Lands subject to the following 
modifications and restrictions ; — 

(1) Sec. 11 is omitted. 

(2) In Sec. 382 — 

(i) after the words ‘‘ to that State ’’ insert “ or by a Court having 
jurisdiction under the Act in British India or under the Act as 
applied in any area outside British India which is under the 
administration of the Crown Representative 

(ii) after the words ‘‘ such representative ” insert ‘‘ or by such 
Court” and 

(iii) omit the words “ when stamped in accordance with the provi- 
sions of Court Fees Act, 1870” and the words “ in British India” 

(See Gazette of India Part I- A. 30-10-1942 p. 235 and p. 243). 

By the Punjab States Railway Lands (Application of Laws) Order 1942, 
the Indian Succession Act with the modification therein mentioned is made 
applicable to the Punjab States Railway Lands. The modifications are 

(1) Omit sections 11 and 57, the words and figures save as provided by 

sec. 57 ” in sec. 58, sub-section 2 of sec. 264 and Schedule III. 

(2) For Section 382 substitute : — 

“ 382. Where a certificate in the form of the Eighth Schedule to 
this Act has been granted by a Court having jurisdiction under 
the Act in British India, or under the Act as applied in any area 
outside British India which is under the Crown Representative, or 
where a certificate has been granted to a subject of, or resident 
within, a foreign state in the Agency by a Political Agent on the 
production by such subject or resident of a certificate granted to 
him by a State Court, or where certificate so granted has been 
extended, the certificate shall, if it has been stamped in accordance 
with the provisions of the Court Fees Act, 1870, have the same 
effect as certificates granted or extended under this Act. 

(See Gazette of India Part I-A, d. 14-11-42 pp. 2t5a and 254.) 
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By the Baroda Cantonment (Application of Laws) Order 1948 (published 
in the Gazette of India Part I-A on 14th August 1943 p. 107) the Indian Succession 
Act, 1925, is made applicable to the Baroda Cantonment subject to the modi- 
fications and restrictions contained in the said order. 

(1) Omit sec. 5*7, in section 58, the words ‘‘save as provided by sec. 57,” 

sub-sec. (2) of sec. 264 and Schedule III. 

(2) In the proviso to sec. 273 after the words “ granted ” insert “ under 

the Act as in force in British India or under the Act as applied to 
any area under the administration of the Crown Representative ” ; 
for the words “beyond the limits of the Province” substitute “in the 
Baroda Cantonment” and for the words “have like effect through- 
out the whole of British India” substitute “have the same effect 
as grants under this Act”. 

(3) For Sec. 382 substitute — 

“382. Where a certificate in the form of Schedule VIII has been 
granted under the provisions of this Act by a Court having jurisdic- 
tion under the Act in British India or under the Act as applied in 
any area outside British India which is under the administration of 
the Crown Representative, or where a certificate in the form, as 
nearly as circumstances admit, of the said Schedule has been granted 
to a resident within a foreign State by the British representative 
accredited to that State or where a certificate so granted has been 
extended in such form by such Court or by such representative, 
the certificate shall, if it has been stamped in accordance with the 
law in force in the Baroda Cantonment, have the same effect as a 
certificate granted or extended under this Act.” 

To whom the Act does not apply: — 

(1) Crown: — This act does not apply to the Crown when it takes the 

property upon escheat(h). 

(2) Armenians : — ^Armenians were held to be governed by English 

law(i). 

To whom the Act applies : — ^It applies to 

(1) Europeans by birth or descent domiciled in British India. As regards 

other European and English subjects if they die possessed of im-^ 
moveable properties in British India, then under sec. 5 succession 
to such properties shall be regulated by the law of British India, 
i-e, if such person died intestate, his heirs will be according to the 
rules of intestate succession in Part V of this act, and letters of 
administration will be necessary and if he left a will, the will must 
be executed according to rules laid down in Chapter III secs. 63-64, 
and probate of such wills will be necessary. As regards the Portu- 
guese it was held in Lopez v. Lopez{j ) and Antao v. Ardesir{k)^ that 
they were governed by the English law. 

(2) Persons of mixed European and Native blood and East Indians, 

(3) Indian Christians. For the purposes of the Indian Succession Act, 

a Christian is a person who professes any form of the Christian reli- 
gion(Z). Section 88 A of the Act is not made applicable to them. 


ih) Secretary of Stateyr^GirdhaTilaU 54i AIL 226, (k) 1 Bom. L. R. 303, in appeal 2 Bom. 

Nicholas V. Aspar, 24 Cal. 216. L. R. 431. 

( j) 12 Cal. 706. (1) Ma Khun v. Ma Ahtna^ 12 Rang. 184. 
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(4) Jews : After the Indian Succession Act, 1865, was passed in Gabriel 

V. Mordakai(m), it was held that the Jews were governed by that 
Act and the personal laws of the Jews were not recognised as 
regards testamentary and intestate jurisdiction. Prior to this, 
decision in Musleah v. Musleah{n\ it was held that succession to the 
land situate in the Mofussil and belonging to a Jew who was an 
inhabitant of Calcutta at the time of his death would be regulated 
by English law. This decision was considered in Mozelle Joshua v. 
Sophie Arahie{o), That was a suit by a Jewish widow to enforce 
her claim to a sum of money settled by way of dower under the 
Jewish law in terms of her marriage contract. 

The Bombay High Court considered the application of Jewish law in the 
following cases: Benjamin v. Benjamin{p) That was a suit for 
dissolution of marriage by the wife against her husband on the 
grounds of adultery and cruelty. Crump, J., held that Jewish law 
was applicable and gave relief. This decision, however, has not been 
approved by Das, J., in Jacob v. Jacob{q). In Ezekiel v. Beuhen{r\ 
following Benjamin v. Benjamin Wadia, J., applied Jewish law and 
a similar decision was given by Blagden, J., in Paul Engel v, Edith 
Engel(s). 

(5) Foreigners(^). 

(6) Parsis. The word “ Parsi ’’ has now been defined by the Parsi 

Marriage and Divorce Act III of 1936. Chapter III of this Act 
reproduced the Parsi Intestate Succession Act XXI of 1865 which 
was repealed by this Act. Sections 50 to 56 lay down special rules 
of succession in case of intestacy of a Parsi. They have been enacted 
by Act XVII of 1939. As regards testamentary law all the sections 
of this Act apply to Parsis. Only Part V, Chapter II does not 
apply to Parsis. 

(7) Muhammadans. The following sections of the Act are made appli- 

cable to them, viz., Part II, secs. 4 to 19, 20, 21, 22, 23 to 28, 29 
to 56, 57, 58, 59 to 191. 

(8) Hindus. The word “ Hindu ’’ is used in this Act in a theological 

sense as distinguished from a national or racial sense. A person of 
non-Hindu origin can become a Hindu by conversion and the 
provisions of this Act applicable to Hindu wills apply to such a 
person(t^). The following sections do not apply to Hindus, Jains, 
etc., viz., Part II, Secs. 4 to 19, 20, 21, 22, 23 to 28, 29 to 56, 60, 65, 66, 
67, 69, 72. Sec. 57 of the Act makes the provisions of Part VI 
applicable subject to the restrictions and modifications specified 
therein to all the wills and codicils made by a Hindu. This section 
was amended by Act XVIII of 1929. Sec. 3 of that Act added 
clause (c) to sec. 57 and the Part VI is now made applicable to all 
wills and codicils made by any Hindu, Buddhist, Sikh or Jain on 
or after 1st January 1927. (See commentary to sec. 57.) 

By sec. 24 of Act HI of 1872 (Special Marriage Act) as amended by Act 
XXX of 1923 succession to the property of a person professing the Hindu, 
Buddhist, Sikh or Jain religion who marries under that Act and to the property 


(m) 1 Cal. 148. 

(n) (1844) 1 Ful Rep. 420. 

(0) 88 Cal. 708. 

(p) 60 B<»m. 860. 

(g) (1044) 2 Cal. 201 at p. 281. 
{f) 65 Bom. 803. 


{s) A. I. R. (1944) B. 15. 

(t) Amar Singh v. Sham Singh, A. I. R. (1935) 
L. 646. 

(m) Ratansi Morarji v. The Administrator 
Genial of Madras, 52 Mad. 160. 
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of the issue of such marriage is regulated by the provisions of the Indian 
Succession Act 1865 (now the present Act). Before the passing of Act XXX of 
1923, succession to the property of such parties was governed by their personal 
law, In Thukru v. Attavar{v) and Vidyagouri v. Narainda$(w), it was held that 
Act XXX of 1923 was not retrospective. 

(9) Jains. Although Jains are governed by Hindu law ordinarily(a;), 
yet they possess the privilege of being governed by their own pecu- 
liarities and customs(2/). It was held in Bachebi v. Mukhanlal(z) and 
Chotay Lall v. Chunnoo Lal1{a), that the term “Hindu*’ included 
Jains. 

(10) Sikhs. In Bhagwan Kuar v. Jogendra Chandra Bose(b), it was held 

that the term “Hindu” included the Sikhs. But Sikh converts to 
Christianity are governed by this Act and not by laws and customs 
of community to which they belong(c). 

(11) Brahmos. In In the Goods of Jnanendra Nath{d). it was held that 

the Brahmos were not governed by this Act. A Hindu does not 
cease to be a Hindu by becoming a member of the Brahmo 
Samaj(e). 

(12) Buddhists. In Ma Yaii v. Maung Chii{f), it was held that the 

Burmese known as Kalias who married Burmese women were governed 
by this Act. But a Chinaman who is a Buddist comes within the 
term Buddhist and the succession and inheritance to his property 
is governed by the Buddhist law of Burma(g). But Chinese Bud- 
dhists (domiciled in Burma) are governed by this Act(A). 

Hindu Converts to Christianity. — ^The law applicable to converts before 
the passing of the Succession Act X of 1865 was not in a settled condition. The 
question came before the Privy Council in the case of Abraham v. Ahrahamif)^ 
and their Lordships expressed the following opinion: — “That upon the conversion 
of a Hindoo to Christianity, the Hindu law ceases to have any continuing 
obligatory force upon the convert. He may renounce the old law by which he 
was bound, as he has renounced his old religion, or if he thinks fit, he may abide 
by the old law, notwithstanding he has renounced the old religion The pro- 

fession of Christianity releases the convert from the trammels of the Hindu law, 
but it does not of necessity involve any change of the rights or relations of the 
convert in matters with which Christianity has no concern, such as his rights and 
interests in, and his power over property. The convert, though not bound as to 
such matters, either by the Hindu law or by any other positive law, may, by his 
course of conduct after his conversion, have shown by what law he intended to be 

governed as to these matters that the rights and interests in his property 

and his powers over it, should be governed by the law which he has adopted or 
the rules which he has observed.” Macnaughten in his “Hindu Law,” VoL IL, 
pp, 131-132 states that, “On the death of an apostate from the Hindu faith, his 
heirs according to Hindu law will take all the property which he had at the time 
of his CO aversion, that his subsequent acquired property would be governed as to 
its devolution by the law of his new religion”. According to the above Privy 


(u) 58 Mad. 1004. 

{w) 80 Bom. L. R. 189 ; A. I. R (1928) B. 74. 
(a?) Getappa v. Eramma, 50 Mad. 228. 

(y) Sheo Singh v. Mmsumat Dahho^ 5 I. A. 
87 ; Kedgavda v. Sanappa, 38 Bom. 609. 

(z) 8 All. 55. 

(a) 4 Cal. 744. 

(5) 30 I. A. 249 ; 31 Cal. 11 (P. C,). 

(c) Banber Karam v. J. C. Bhattackarji, (1940) 
All. 100. 


(d) 20 C. W. N. 799. 

(e) Bhagwan Kuar v. Jogendra Chandra Bose, 
BO I. A. 249. 

(/) 48 I. A. 553; 49 Cal 310. 

(g) Tan Ma Shwe v. Koo Soo Chong, (1939) 
Rang. 548. 

(/^) MaSan v. Ma Chit, A. I. R. (3980) R. 
219 ; Phan Tiyok v. Lin Kym, 8 Rang. 
57 (F. B,). 

(i) 9 M. I. A. 194. 
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Council decision, therefore, Native Christians and such other native tobes, as are 
not governed either by the Hindu or by the Mahomedan law, woiddbe governed 
by the law which they have adopted by the coi^se of their conduct or by the 
customary law which they had observed from times immemorial(j). 

After the passing of the Succession Act X of 1865 the earlier cases are 
Re Joseph Vathiar(k) and Ponnusami v. Dorasami{l). In Dagree v. Pcu:otti{m) 
it was held that they were governed by the Succession Act and that case was 
followed in Napeti BaJa v. Sita Kanta{n) and Adm. Gen. v. Ananda Chari{o). 
In the Privy Council case of Kamawati v. Digbijai{p), their Lordship distingui- 
shed the case of Abraham v. Abraham and Sri Gajapaihi v. Sri Gajpathi(q) a,s 
being the decisions before the passing of Succession Act of 1865 and held that if 
a Hindu convert to Christianity died a Christian he was governed by that Act. 
He has no right to elect that he is governed by Hindu law of inheritance(r), 
(See MuUa’s Hindu Law, 9th Edn, p. 7). 

Rights of Converts In the Joint Family Property.— According to Hindu 
law every coparcener takes by birth a vested interest in the joint family property. 
The Act does not affect the right of coparcenership as between those to whom it 
applies. The Act does not take away any vested right of a coparcener(s). In 
Tellis V. Saldanha(t), however, it was held that the right of survivorship of a 
coparcener was a contingent right. Therefore if A and B being brothers in a 
corparcenery own property jointly and if A becomes a Christian and if B dies after 
the passing of the Succession Act the right of A to succeed to the whole propery 
by survivorship is gone. This decision, however, has been disapproved in 
Francis Ghosal v. Gabri Ghosal(u) where it was held that the Succession Act 
did not affect the rights of coparcenership. In Kulada Prasad v. Haripada 
Chatterjeeip) it was held that upon the conversion of a member of a joint Hindu 
family to Christianity the member continued to hold the ancestral property as 
joint owner and he was entitled to recover possession of his share on the basis 
that there was a dissolution of the family at the date of his conversion, that he 
was not liable to satisfy the debts of his father incurred and charged upon ance- 
stral property subsequent to the date of his conversion but was liable for debts 
incurred prior to conversion. 

Rights of the Hindu Relations of a Convert to the Convert’s Pro- 
perty. — ^The question of the right of the parents of the convert to the convert’s 
property was considered in the following two cases, Sinammal v. The Adm.-Gene- 
red{w) and Adm.-General v. Anandachari{x), both of which suits related to the same 
estate of a Hindu convert. The facts are — A became a Christian, his wife S 
refused to live with him and renounced all claim to his estate. A married M a 
Christian and died intestate leaving property. S filed a suit claiming the estate 
but she died and her suit abated. Administrator-General took possession of the 
property and filed a suit for administration of the estate which was claimed by 
(a) father of A, (b) undivided brother of A and (c) executors of M. Held that S 
was the wife of A and that the marriage of A with M was not legal, that if S 
had not released her claim, she would be entitled to half of the estate. Held, 
accordingly that under sec. 85 of the succession Act X of 1865 the father was 
entitled to the whole of the estate. 


<j) Richard Skinner v. Durga Prasad, 31 All. 
239 ; Lastings v. Gonsalves, 23 Bom. S39. 

(k) 7 M. H. C. 121. 

(l) 2 Mad. 209. 

(«i) 19 Bom. 783. 

in) 15 C. W. N. 158. 

'o) 9 Mad. 466. 

43 All. S25, 48 1. A. 881. 


v*7 

S’) 


(q) 14 W. R. (P. C.). 

(r) Dwarkanath v. RojaraWt 134 I. C, 872. 

(s) Ponnusami v. Dorasamit 2 Mad. 209. 
(0 10 Mad. 69. 

(w) 31 Bom. 25. 

(o) 40 Cal. 407. 

(W) 8 Mad. 169. 

(aj) 9 Mad. 467. 
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Rights of Convert’s Relations to the Property of his Hindu Relations.— 

In Bhagwansingh v. Kdlu{y), a Hindu became a Mahomedan and married a Maho- 
medan wife and a son was born to the Mahomedan wife. The son’s Hindu uncle 
died leaving property. The son filed the suit claiming the property as the heir of 
his uncle and his claim was allowed. This decision is followed in Bupa v. Sardar 
Mirza{z) but is disapproved by the Privy Council in Mitar Sen v. Maqbul{a). 
In John Jiban v. Abinash(b), a Christian became a Mahomedan and it was held 
that the succession to his property was governed by Mahomedan law and not by 
this Act. 

Definitions. unlcss there is anything repug- 

nant in the subject or context, — 

(a) “ administrator ” means a person appointed by com- 

petent authority to administer the estate of a deceased 
person when there is no executor ; 

{b) “ codicil ” means an instrument made in relation to a 

will, and' explaining, altering or adding to its disposi- 
tions, and shall be deemed to form part of the will ; 

(bb) “ District Judge ” means the Judge of a principal Civil 
Court of original jurisdiction (see Act XVIII 1929) ; 

(c) “ executor ” means a person to whom the execution of 
the last will of a deceased person is, by the testator’s 
appointment, confided ; 

(d) “ Indian Christian ” means a native of India who is, 
or in good faith claims to be, of unmixed Asiatic descent 
and who professes any form of the Christian religion ; 

(e) “ minor ” means any person subject to the Indian Majo- 
rity Act, 1875, who has not attained his majority within 
the meaning of that Act, and any other person who has 
not completed the age of eighteen years ; and “ minority ” 
means the status of any such person ; 

(/) “ probate ” means the copy of a will certified under the 

seal of a Court of competent jurisdiction with a grant of 
administration to the estate of the testator ; 

(g) “ province ” includes any division of British India having 
a Court of the last resort ; and 

(h) “ will ” means the legal declaration of the intention of 
a testator with respect to his property which he desires 
to be carried into effect after his death. 

Amendment ; — This is Sec. 8 of the Secession Act X of 1865 with Jie following 
changes : — The definitions of “ person ” ’’‘year” “ month” “ immoveable property,” 
“ moveable property,” “ Local government,” “ High Court,” “ British India,” are 
dropped. For the definition of these words see the General Clauses Act X of 1897. 
The definition of “ minor ” and “ minority ” is adopted from the Probate and 
Administration Act. No change has been made in the other definitions. The definition 


{y) 1 All. 100. 
<s) 1 Lab. 376. 


(а) 57 I. A. 81.3. 

(б) (1939; 2 Cal. 12. 
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of “ Indian Christian ” is taken from the Native Christian Administration of Estates 
Act VII of 1901 except that the phrase Indian Christian ” has been used instead 
of “ Native Christian ’’ See Notes on Clauses • 

(а) ‘ ‘ Administrator. ’ ’ — ^The definition of this word is the same as in the 

Act of 1865. Under secs. 218 and 219 if a person dies letters of administra- 

tion of his estate are granted to the person or persons as provided in those sections 
and such person is called an administrator. Letters of administration are also 
granted under sec. 232 when a person dies leaving a mill but has not appointed an 
executor or if the executor appointed by the will is legally incapable or refuses to 
act or who has died before the testator or before he has proved the will. In these 
cases letters of administration with the will annexed are granted to the person 
mentioned in that section. Under the same section if a proving executor dies 
without fully administering the estate letters of administration with the will 
annexed are also granted. There are also other cases when letters of administration 
are granted. {See sections 240, 241, 242, 243, 244, 245, 246, 247, 249, 250, 251, 
252, 253, 254, 256, 258 and 260). A person to whom grant of letters of administra- 
tion is made under these sections is also called an administrator. An administrator 
can only be appointed by a competent Court as distinguished from an executor 
who can only be appointed by a person by his vrill or codicil. 

Under the English Statute “Administration of Estates Act”, 1925 (15*Geo. V 
ch. 23 s. 54) an administrator means a person to whom administration is granted. 

(б) ‘ ‘ Codicil. ’ ’ — The definition is practically the same as in the Act of 1865, 
except that the words “ and shall be deemed to form a part of the will ” are sub- 
stituted for the words “ it is considered as forming an additional part of the will.” 
Under the General Clauses Act a will includes a codicil. Before the English Wills Act 
(1 Vic. c. 26) it was held that a codicil depended on the will and a revocation of the 
will was an implied revocation of the codicil. By sec. 20 of Statute 1 Vic. c. 26 the 
law was altered. The corresponding section of this Act is sec. 70 and a codicil is not 
revoked by revocation of the will(c). A codicil is ordinarily an instrument made in 
relation to a will, but it may operate by itself as a will and probate can be granted of 
the codicil alone(d). The definition of “ codicil ” as given in Halsbury, Vol. 34 
p. 7 is as under : “ A codicil is of similar nature to a will, and in general is supple- 
mental to and considered as annexed to a will previously made, and executed for 
the purpose of adding to, varying, or revoking the provisions of that will, though 
it is capable of independent existence.” 

The effect of confirming a will by a codicil is to bring the will down to the date 
of codicil and to effect the same disposition of the testator’s property as would have 
been effected if the testator had at the date of the codicil made a new will containing 
the same disposition as the original will had with the alterations introduced by the 
codicil. Its effect is republication of the will and to make a devise in the will 
operative in the same way in which it would have been operated if the words were 
contained in the codicil(e). A codicil duly executed will give effect and operation 
to unattested alterations in a will(/). A defective bequest in a will may stand 
cured by a codicil(g). 

{bb) “District Judge.” — ^The definition is added by the amending Act 
XVIII of 1929. It includes the Judge of a High Court on its original civil jurisdic- 
tion side(/i). The definition was in the Act of 1865 but was omitted when this Act 
was passed as the General Clauses Act contained the definition of the words “District 

(c) In theg^ds of Turner, L. R. 2 P. & D. (/) Skinner v. Ogle, (1845) 4 N. C. 74; (1845) 

Rob. Eccl. 863. 

(<0 Black V. Jobling. 1. P. & D. 685 ; In the (g) Anderson v. Anderson, 13 Eq. 381. 

goods of Savage, 2 P. ^ I>. 78. (A) Manubhai v. General Acddent Fire cfe 

(e) Goonewaardene v. Goonewardene, A. I. R. lAfe Assurance Corporation, 38 Bom . 

(1931) P, C. 309* L. R. 632 at 655. 
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Judge.’’ That definition, however, did not include the Judge of a High Court on the 
ordinary and extraordinary original civil jurisdiction side and it was held that a 
High Court Judge on its original side was not competent to grant a “ Succession 
Certificate ” under section 371 ; but since the amending Act it has power to do 
so(i). {See Statement of Objects and Reasons. Gazette of India, 1929 Part V 
p. 209). 

The definition of the words “ High Court ” given in the Act of 1865 is omitted 
from this Ac?t. 

(c) ‘ ‘ Executor. ’ ’ — ^The definition of this word is the same as that given in 

the Act of 1865. 

{cc) Executor and Administrator. — ^The distinction between an executor 
and an administrator is well pointed out in the section. An executor is always 
appointed by will and derives his authority therefrom. His appointment may be 
either express or implied, and in the latter case he is called executor according 
to the tenor. An administrator is always appointed by Court 'where there is no 
executor and he derives his title from the grant. 

The person making the will or codicil is called the “testator”. 

Executor and Trustee. — ^Under Section 3 of the Indian Trusts Act II 
of 1882 a trustee is a person who accepts the confidence declared by the “ author of 
the trust ” and under Section 5 of the same Act a trust of property moveable and 
immoveable can be made by the will of the author of the trust. When a trust is 
proposed to be created by will, the testator usually appoints his executors also the 
trustees of the trust or he appoints executors to administer his general estate and 
'trustees to administer the trust estate. If the residue of the estate is bequeathed on 
trust the executors after administering the general estate either hand over the residue 
to the trustees of the trust of the residue if separate trustees are appointed by the 
will, but if the executors are themselves appointed trustees, then the executors 
can convert themselves into trustees when the estate is cleared from the payment of 
debts and legaeies(j). Where a fund is bequeathed on trust and the executor is 
also appointed trustee of that fund as soon as he has severed the fund from the 
general estate and appropriated it to the specific purpose of the trust the executor 
dismisses his character of executor and assumes that of a tm^tee{k). The distinc- 
tion between an executor and a trustee is this that an executor after once accepting 
the office of an executor cannot retire by appointing some one in his place without 
fully administering the estate, but a trustee can retire by appointing a new trustee 
under sec. 71 of the Indian Trusts Act. 

Another distinction between an executor and a trustee is that if an execu- 
tor or an administrator buys the property of the deceased it is not a breach of 
trust and, if a fair price is paid, the sale is not void but it may be the subject to 
inquiry by a Court of Equity. Under section 310 the sale is voidable at the instance 
of a person interested in the property. But a trustee for sale cannot buy the 
property at all. It is a breach of trust without inquiry whether a fair price is paid 
or not. Section 52 of the Indian Trusts Act is explicit. 

A further distinction is as regards accounts to be rendered by executors and 
trustees. In the case of an executor a suit for account of the estate is barred after 
six years under Art. 120 of the Limitation Act(Z). But there is no limitation 
against a trustee for the account of the trust property. Under section 10 of the 

(^) In Be Kuppuswami Nayagar, 53 Mad. (j) Be Smithy 42 Ch. D. 302. 

237 ; In re Lakhmidas Bhanj% Bombay {k) Phillips v. Munnings, 2 M. C. 309. 

Law Journal 1930, p. 192 ; In re Bhola~ (l) Buradct Proshad v. Gctjendtd Nathf 13 

noth Pal, 58 Cal. 801; In re Aroonachel- C. W. N. 557, 9 C. L. J. 383. 

lam, 9 Rang. 205. 



12 THE INDIAN SUCCESSION ACT. [ScC. 

Limitation Act there is no bar of limitation against an executor if he is a trustee 
for a specific purpose(m). 

Further an executor who has not become a trustee by assenting to the legacies 
cannot claim the advantage given to the trustees under sec. 34 of the Indian Trusts 
Act. If he feels doubt as to the manner in which he should administer the estate, 
his remedy is to file an administration suit(n). 

(d) “ Indian Christian.” — The definition is taken from the Native Chris- 
tians Act (Act VII of 1901) except that instead of the words “Native Christian,” 
the words “ Indian Christian ” are used. 

(e) ‘ ‘ Minor. ’ ’ — The definition is adopted from the Probate and Administra- 
tion Act (Act VI of 1881). Under the Indian Majority Act, sec. 3 it is enacted 
that every minor of whose person or property a guardian other than a guardian ad 
Iiten? is appointed or declared “ by any Court of Justice before the minor has attain- 
ed the age of eighteen years and every minor of whose property the superintendence 
has been or shall be assumed by any Court of Wards before the minor has attained 
that age shall notwithstanding anything contained in the Indian Succession Act 
(X of 1865) or in any other enactment be deemed to have attained his majority 
when he shall have completed his age of twenty-one years and not before ; subject 
as aforesaid, every other person domiciled in British India shall be deemed to have 
attained his majority when he shall have completed his age of eighteen years and 
not before ”(o). The appointment must be made under the Guardian &; Wards 
Act to extend the minority. Testamentary Guardian is not a person to be deemed 
a guardian. In accordance with the above definition of ‘ minor,’ a person residing 
in a Native State though he may be a major according to the law of that State will 
be a minor if he has not completed the age of 18 years(p). As to how the age is 
to be computed see sec. 4 of the Indian Majority Act. 

The questions of minority under this Act arises : {a) with regard to domicile 
under section 14 ; (fo) with regard to the making of will — o, minor cannot make a will 
under section 59 ; and (c) with regard to the appointment of executor. A minor 
may be appointed executor but under section 223 probate cannot be granted to a 
minor. 

(f) “ Probate.” — The definition of this word is the same as in the Act* of 
1865 and in the Probate and Administration Act (Act VI of 1881). The grant of 
letters of administration with the will annexed under section 232 is held to be the 
grant of probate within the meaning of this definition(g). For form of probate see 
^Schedule VI. It was held by Markby, J., that the grant of probate is a decree 
of the Court(r) but Banerji, J., has held that probate is not a judgment order or 
deeree(s). Chatterji, J., has also held that probate is not a decree(^). 

(g) ‘ ‘ Province. ’ ’ — The definition is the same as in the Act of 1865. Under 
the General Clauses Act (Act X of 1897) “ Province ” means the territories for the 
time being administered by any Local Government. (See Notes on Clauses). 

(h) * * Will. ’ ’ — ^The definition is word for word the same as in the Act of 1865. 
Under the General Clauses Act will includes a codicil and everf writing making a 
voluntary posthumous disposition of property. In Halsbury, VqI. 34 p. 6 a 
will or testament is the declaration in a prescribed manner of the intention of the 

(m) Damodar v. Bayah 11 Bom. L. R. 1187; (q) Chandra Kishore v. Prasanna, 38 Cal 327. 

Somderdas v. Laxmibaii 47 Bom. L. R, (r) Komollochun v, Nilruttan, 4t Cal. 360 (^ee 

^ ^ cdso Bhagmandas v. H. D. Paid & Co,, 

(n) TrimhaJc v. Narayan, 11 Bom. L. R. 495. A. I. R. (1940) B. 181.) 

(i>) In the Goods of Effie Jessie Caroline, 28 (s) Rajib Panda v. LaJchan Sendh, 27 V\\ U. 

CW. N. 527. (() Raj Kishore V, Promoda Behari, 2* Pat. 

ip) In the goods of Sewnarain Mohaia, 21 756. 

Cal. 911. 
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person making it, with regard to the matters which he wishes to take effect upon or 
after his death. A will differs from a deed in the following respects : (a) A deed 
operates eo instanti, from the date of its execution; a will comes into operation 
on the death of the testator ; (b) a deed is ordinarily irrevocable, unless there is an 
express power of revocation ; a will can be revoked at any time by the testator 
during his lifetime ; it becomes irrevocable on the death of the testator ; (c) in 
case of mistake in a deed, the Court has power to rectify it ; a will cannot be rectified 
by any Court of law. 

Purpose of the will A will may be made for the purpose (a) of appointing 
an executor, (b) for appointing a testamentary guardian, (c) for exercising a power of 
(d) for revoking or altering a previous will. 

The Essential characteristics of a Will are : — 

(a) There must be a legal declaration. 

(b) The declaration must be with respect to the property of the testator. 

(c) The declaration must be to the effect that it is to operate after the 
death of the testator, i.e., it is revocable during the life of the testator. 

If any of the three essentials is lacking the document is not a will. 

(а) Legal Declaration. — ^The document purporting to be a will or testament 
must be legal, i.^., in conformity with the provisions as regards the execution and 
attestation as provided by section 63 of the Act, and must be by a person competent 
to make it. A minor is legally incompetent to make a will and a will by a minor is 
not a legal declaration( 2 A). The mere use of the word “ will ” cannot make 
it a will if it does not amount to a testamentary declaration disposing of the 
property(sy). 

(б) The declaration should relate to the property of the testator which he 
wants to dispose of. If the declaration contains no reference to the disposal of the 
property but merely appoints a manager to manage the property or gives merely 
an authority to his widow to adopt it is not a will. 

Examples. 

(i) A document executed by an old Hindu whereby he partitioned his property amons^st his 
sons was styled “ Will It contained the following clause, “ If I at any time come 
back jErom pilgrimage and find mismanagement or the character of any one bad, then 
I shall have the power to cancel this will.” Held, it was not a will but a family agree- 
ment(a?). 

(ii) A Hindu executed the following document ; — “ I have consented to your adopting a son 
at your pleasure and conducting the management of the estate in the best manner. 
None of my heirs shall have cause to raise disputes touching tiliis matter. This will 
has been executed by my consent.” Held, that the document was not a will(aj). 

(in) A Hindu member of a joint family consisting of himself and his nephew executed a deed 
called Vyavasthapatra. He made a declaration that he had separated from the nephew 
from that date but it was not possible to effect by metes and boimds but he liad made 
a symbolical partition of the property. He then made a disposition of his property 
giving a half share of the income of his property to his widow, etc. The document 
was also signed by the nephew. Held, that the deed effected immediate separation 
of the joint status and was a will and entitled to i>robate(^). 

(c) The declaration as regards the disposal of the property of the testator 
must be intended to take effect after his death. Some disposition of property by 
will is necessary( 2 ). If the declaration is not to that effect or if the declaration 
is to carry into effect the intention of the writer immediately, i.e., inter vivos then 

(u) Vijayaratnam v. Sudasana Hao, 48 Had. (P. C.). 

614 P. C. (2^) Ramckandta v. Ramabai, 39 Bom. L. R. 

(v) Venkaiarama v. Sundatambal, 42 Bom. 165. 

L. R. 912 at p. 914. (z) Uma Chatan v. Rakhal Das, A. I. R. 

(w) BHjraj v. Sheodan, 40 I. A. 161. (1927) C. 756. 

(a?) Bheema Deo v. Behari Das, 44 Mad. 733 
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it is not a will. The essence of every testamentary instrument is that it is revocable 
during the life of the testatoi(a). In this respect a will differs from a deed which 
takes effect during life and is irrevocable. Hence a will is said to be ambulatory 
until the death of the testator. One of the tests to ascertain whether an instru- 
ment is a will or a deed is to see if it is revocable(6). A document which is plainly 
intended to be operative immediately and to be final and irrevocable is a non- 
testamentary instrument(c). But a deed not intended to have any effect till the 
settlor’s death is testament ary(d). 

The mere fact that the testator calls it irrevocable or covenants not to revoke 
it does not alter its quality and it is nevertheless revocable except only in case of a 
joint wull(^). Nor does the fact that the writer of the instrument calls it a “will” 
make it a testamentary document if it does not amount to testamentary disposition. 
What is necessary is that the will must make a disposition of the testator’s property 
and the declaration regarding the disposition must be in accordance with the 
provisions of the law(/). Another test is to ascertain whether the dispositions made 
by the instrument are intended to take effect immediately on execution or during 
any period in the life of the executant or whether the dispositions are to take effect 
after his death. An instrument which reserves a life interest to the maker is not 
a will(g). An instrument may be partly of a testamentary character and partly 
a deed(A) and probate may be granted of a part of the will(i). In the case, how- 
ever, of an instrument of which one part is proved to be of a testamentary character, 
the Court may presume that the remainder is also intended to be testamentary(jf). 

Examples* 

(a) A Hindu by an instrument provided as follows : — “ As long as I live I take the 
profits and you should maintain me as if I were one of the members of your family. I have 
no ownership therein, the ownership belongs to you from this day .... whatever property 
there may be after my death other than that described above is all given to you.” Held, 
that the instrument was not a will but a conveyance(/t). 

(&) A tamliknama (assignment) on a stamp paper whereby the writer stated that 
during his lifetime he would hold and enjoy the property and that after his death Ids brother 
B should hold and enjoy the same like Mii^elf and maintain his wife was held to be a 

(c) A Vyavasta Patra (deed of settlement) executed by a Hindu on taking a son in 
adoption containing the words “ as to what should be done by my adopted son and my 
wife after my lifetime ” was held to be a will(w). 

(d) A Hindu three weeks before his death executed a document headed “ will ” in 
favour of his wife and contained the following ; I have consented to your adopting a son 
at your pleasure and conducting the management of the estate in the best manner. None 
of my heirs shall have cause to raise disputes touching this matter ”. Held, it was not 
a will. It was merely an authority to adopt and as it was not registered it was void(n). 

(e) Sambandha Nirnaya Patra (a matrimonial arrangement deed) in the form of a 
letter whereby the writer informed the addressee that the writer settled the marriage of 
his daughter with Krishna Gk)pal on condition that Krishna Gopal shall after the marriage 
live in the writer’s family house and on the demise of the writer and his wife Krishna Gkipal 
shall be entitled to all the properties of the writer. The document was attested by three 
witnesses. Held, the writing was a will and was admitted to probate(o). 

(а) jRajammal v. Aathammal, 20 M. L. J. 520. Sundarambal, 42 Bom. L. R. 912 at 914. 

(б) Musst Sita Koer v. Munshi Deo Nath, (g) Pirsah v. Qurappa, 38 Bom. 227. 

8 C. W. N, 014; Dintarini v. Krishna, (h) ChandmalY, Lachhmi, 22 All. 16^, 

13 C. W. N. 292. (-i) Kedar Nath v. Sarojini Dasi, 26 Cal. 634. 

(c) Vmrao Singh v. Lachhman Singh, 33 (j) In Re Komola Kant Biswas, 4i C. H. C. R. 

All. 844; In Re Reference by Collector, 401. 

20 Bom. 210 F. B. ; Pirsab v. Gurappa, (k) Rambhat v, Lakshman, 5 Bom, 630. 

38 Bom. 227; Uma Charan v. RakheU (l) Thdkur Ishri Singh v. Thakur Baldeo 

Das, 46 C. L. J. 145. Singh, 10 Cal. 792 (P. C.). 

(d) In the goods of Robinson, 1 P. & D. 384. (m) Lakshmi v. Svbramanya, 12 Mad. 490 ; 

(c) Sagpre Chandra v, Bigambar, 14 C* W. Ramchandrav. Ramabai, 39 Bom. L. R. 

N, 174. 165. See also Udai Raj v. Bhagwan, 32 

(/) Tirugnmmpal v. Ponnammai, 25 C. W. All. 227 (P, C.). 

N. .^>11 (P, C.); Bhima v. BekaH Das, (n) Bheema v. Behari, 44 Mad. 733 (P. C.). 

44 MtwL 733 (P. C.) ; Venkalarama v. (o) Bin Tatini v. Krishna Gopal, 36 Cal. 149. 
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(/ ) One J , K. Mody died in hospital. Among the papers was found a writing as 
follows : — “To the Agents, Asian Assurance Co. Ltd. Policy No. 8I8a and 1927. The above 
policies should be assigned to S. M. The assignment is valid if the party is not living or 
otherwise the moneys will go to the parties concerned. J. K. Mody” The writing was 
attested. (Sd.) J. K. Mody 

Held: — The writing was a will (See Bombay Law Journal, 1941, p. 299). 

Form of will. — will may be in any form, but to be effective it must be in 
the form required by this Act ; it is not necessary that it should be of a testamen- 
tary form in order to operate as a will(jp), but there must in all cases be the animus 
te$tand% i.e., the intention that the writing should operate as a will. Thus agree- 
ments, letters, bills of exchange, powers-of-attorney, a Vyavasta Patra (deed of 
settlement)(g), a Sambandha Nirnaya Patra (a matrimonial arrangement deed), a 
Tamliknama (assignment), an Ekrarnama (deed of agreement) and other instru- 
ments may take effect as wills, if duly executed, where a testamentary intention 
can be collected, and the dispositions are not to take effect until after the death 
of the person making them(r). It is very often contended that a deed and espe- 
cially a deed of gift or a deed of family settlement(5), which is inoperative for 
want of stamp or registration or other prescribed formalities should operate as 
a will. But in order that a document should have the effect of a will, it must 
satisfy the following two tests : — 

(1) That it was the intention of the writer of the paper to convey the benefits 
by the instrmnent which would be conveyed by it, if considered as a will, the 
writer had the animus iestandi. A will though formally executed as such, will 
not be valid, if there were no animus iestandi, e.g, if it was written in jest(i). 

(2) That death was the event that was to give effect to it. If the writing 
confers or is intended to confer benefits inter vivos, without any reference to the 
death of the party conferring it, it cannot be established as a will( 2 ^). (William’s on 
Executors, 12th Edn., pp. 62-63). 

Language of Will. — ^A will may be written in any language and no technical 
words are necessary(zj). Only the wording shall be such that the intention of 
the testator can be known therefrom (sec. 74). A will may be written with any 
material — ^ink or pencil. It may be partly in ink and partly in pencil(u?). But if 
the will is once written in ink and there are pencil alterations therein, there will be 
a presumption that the alterations are deliberative(a?). If the will written in ink 
contains blank portions which are filled up in pencil before execution the pencil 
additions will be included in probate( 2 () ; if in ink they are final and absolute( 2 ;). 
It is also not necessary that the testator himself should write the will ; it may be 
written by any person. But if it is written by a person who himself benefits by it, 
the rule in Barry v. Butlin(a) must be borne in mind. 

Stamp. — ^Wills and codicils are not required to be stamped. They are exempt 
from stamp duty. 

Different Kinds of Wills. — ^The Act mentions onlj^ two kinds of wills — a 
privileged will and an unprivileged will. 

« A Privileged Will ” is a will made by a soldier employed in an expedition, or 
engaged in actual warfare or by an airman so employed or by a mariner at sea. 

ip) Din Tarini v. Krishna Copal, 36 Cal. 149. All. 344 (P. C.). 

<g) Ramchandra v. Ramdbai, 39 Bom. L. R. (<) Nichols v. Nichols, 2 Pliillini. 180. 

105. (w) Glyn7i v. Oglander, 2 Hagg. 428, 

(r) Robertson v. Smith, L. R. 2 P, & D. 43 ; (») Din Tarini v, Krishna Gopal, 36 Cal. 149 
Habergham v. Vincent, 2 Ves. 204 ; at p. 156. 

Lakshmi v. Svbramanya 12 Mad. 490 ; (w) Bateman v. Pennington, 8 Moore’s P. C. 
XJdai Raj v. Bhagwan, 32 All. 227 228 ; Rymes v. Clarkson, (1809) 1 Phillim. 

(P. C.); Ram Moni v. Ram Gopal, 22. 

12 C. W. N. 942 : Din Tarini v. Krishna, (x) In the Goods of Adams, (1872), P, & D, 367. 
86 Cal. 149 ; Thakur Ishri Singh v. Thakur (y) Kell v. Charmer, 23 Beav. 195. 

Baldeo Singh, 10 Cal, 792 (P. C ). (s) Bawkes v. Hatvke% 1 Hagg. 322. 

is) Umrao Singh v. Lachhman Singh, 33 (a) 2 Moo. P. C. 4S0. 
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An “ Unprivileged Will ” is a will made by a person, not being a soldier 
or airman employed in an expedition or engaged in actual warfare or a mariner at 
sea. This is the ordinary will. 

Nuncupative or Oral Will. — An oral or nuncupative will is a will declared 
by a testator before a sufficient number of witnesses. The word “nuncupative” is 
derived from nuncupando meaning naming, because when a man makes a nuncupa- 
tive will he must name his executor and declare his^whole mind before witnesses. 
There is no scope for this kind of will under the Succession Act but in place where 
the act does not apply a will can be made orally(t). It is, therefore, not com- 
petent for any person governed by this Act to make a nuncupative will. But 
Hindus not governed by the Hindu Will’s Act were competent to make oral wills(c); 
but the law is amended by Act XVIII of 1929. Mahomedans are still competent 
to make oral wills. The onus of establishing an oral will is very heavy. It is 
the duty of the person propounding an oral will to prove the exact words used by 
the t6Stator(d). 

Holograph Will. — ^A holograph will is a will which is written by the testator 
himselt Such a will is included in the above definition of an unprivileged will. 
A holograph will may show indication that the testator was fully conscious of what 
he vas doing and will not be easily set aside{e). 

Inofficious Will. — ^A will which is not consonant with the testator’s natural 
affection and moral duties is called an inofficious will(/ ). An inofficious will may 
throw some light upon the question of testator’s condition of mind(g). 

Mutual Will. — ^A mutual will is one of two testamentary documents made 
respev^.tively by two persons giving each other similar rights in each other’s property. 
It implies two separate wills executed on the same day containing similar provisions. 
Two persons may agree to make mutual wills which remain revocable during their 
joint lives by either of them with notice to the other. The peculiar characteristic of 
this kind of wills is, that they become irrevocable after the death of one of them, if 
the survivor takes advantage of the provisions made by the other(A). But in 
Gray v. Perpetual Trustees Co. Ltd.{i) it was held that in the absence of a definite 
agreement not to revoke, the wife who survived the husband and who had taken 
th6 benefit under the husband’s will was not precluded from making a fresh will 
inconsistent with her former will. It was the case of a mutual will made by a 
husband and wife giving to each other a life interest with similar provisions in the 
remainder. Every will is revoked by the marriage of the maker (sec. 69) ; but 
where two persons make mutual wills, the marriage of one of them does not revoke 
the will of the other( j). 

Joint Will. — A joint will is a will made by two or more testators contained in 
a single instrument duly executed by each testator disposing either of their separate 
properties or their joint property (Halsbury Vol. 34 p. 17). By a joint will is meant 
a single instrument by which two persons give effect to their testamentary wishes. 
Such a will is not a single will and is revocable at any time by either of them or by 
the survivor(fc). But in certain cases it will be enforced in equity as contracts(Z). 

(6) Kalian Singh v. Sanw(;il Singh, 7 All. 163. (c) SantasilaDasiv, NarendraNath, 56 Cal.55* 

(c) Crinivasammal v. Vijayammal, 2 M. H. ( / ) Prasannamayi v. Baikunha, 49 Cal. 132. 

C. R. 37 ; Hari Chintaman v. Moro (g) Harwood v. Baker ^ 3 Moo. P. C. 282. 

iMkshman, 11 Bom, 89 ; Svbhaya v. (A) JDias v. Be Livera, 5 App. C. 123 (P. C.): 

Surayya, 10 Mad. 251 ; Shivappa v. Dufour v. Pereira, 1 Dick. 419 ; Minakshi 

Budrava, 57 Bom, 1. v. ViswanaOi, 33 Mad. 406. 

(d) Temple ofShri Madan Mohanji v. Kishna (i) (1928) A. C. 391. 

Kuar, (1939) A. L. J. 1001 ; Ishar Patima (j) Hinckley v. Simmons, 4 Ves. 160. 

jBi5i V. ^nzoar Fatima Bibi, (1939) A. L. J. (fe) Hobson v. Blackburn, 1 Add. 274. 

642 ; A. I. R. (1939) A. 348. (Z) Dufour v, Pereira, 1 Dick 419. 
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Dufour V. Pereira decided that where there is a joint interest, on the death oC 
the first testator the position as regards that part of the property which belongs, 
to the survivor is, that the survivor will be treated as holding the property on trust 
to apply it so far as to carry out the effect of the joint will. If the survivor takes a 
benefit conferred on him by the joint will he will be treated as a trustee and will not 
be allowed to do any thing inconsistent with the provisions of the joint will. The 
decision in the case was applied in In re Hagger^ Freeman v. Arscott{m)^ in which 
case a husband and wife made a joint will whereby they left certain property to 
the survivor for life with remainder over and they agreed that the will should not 
be revoked without their mutual consent. The wife died first and then the 
remainder man died and then the husband. A question arose whether the bequest 
in remainder lapsed and it was held that it did not. A joint will is valid so far as 
regards the property of each testator, and will be entitled to probate on his death, 
unless it is to take effect on the death of all the joint testators. Ordinarily it is 
required to be pro- ved on the death of each and probate may be granted on 
the death {Coatees of the first dying and again on the death of the survivor(w). 
Probate Pra^itice^ 16th Edn, 34)- 

It is competent for two Hindus to make a joint will(o). 

Examples 

Two Hindu brothers A and B who were members of a Joint family executed a document 
in order to avoid future disputes concerning their property in the following words, declara- 
tion which shall be binding on ourselves and our representatives, that in the event of one 
party dying without male issue, the name of his widow shall be entered in the public papers,, 
that the party remaining alive shall have no objection to the same, that if the surviving 
party has male issue, in that case, after the death of the widow of the deceased party, the sou 
or the sons of the other party shall be the owner or owners of the entire estate, that the 
daughters or their sons shall have no right as against the son or sons of the other party, 
and that the widow of the deceased party shall have no right at any time to make any 
transfer whatsoever.” There were other provisions in the document if both the parties 
died without male issue. At the time of execution each had a wife and each had daughters 
but neither had a son. A died. B contended that the document had no le^l effect 
and he claimed the whole property. The widow of A contended it was a Joint will. Held 
by the Lower Court that it was a Joint will(p) ; but on appeal to Privy Council, Held tliat 
the document was not a Joint wi]l(^). 

Contingent or Conditional Will. — will may be made contingent upon tke 
happening of an event, so that if the event does not happen the will has no effect(r), 
e.g., where the will contained the following clause, should anything happen to 
me during my passage to Wales or during my stay ” it was held to be a will( 5 ). 
It will take effect only if the contingency happens ; if the contingency does 
not happen the will is not entitled to probate. (See Mortimer on Probate 
p. 285). No evidence is admissible to show that the testator intended that it 
should be operative after the time for the performance of the conditions has 
expired(f). In order that a will should be regarded as conditional or contingent 
it must plainly appear from the terms of the will that its provisions were 
intended to take effect only in the event of the happening of the contingency 
and not otherwise, e.g., a testator being about to travel makes a will in the 
following words : — This is to take effect if I do not return from the voyage 
on which I am now starting.” The testator returns home and dies. The will 
has no effect and is not entitled to probate(i^). The usual expression used by a 
testator in this country that he is led to make the will by reason of uncertainty 

(m) (1930) 2 Ch. 190. All, 245. 

in) In the goods of Siraccy, 1 Dea & Sw. (g) 48 All. 313 (F. C.). 

6; In the goods of Raine^ 1 Sw. and Tr. (r) Roberts v. Roberts, 2 Sw- and Tr. 387- 
144; In the goods ofLovegrove, 2 Sw. and (s) Roberts v. Roberts, 31 L. J. F. 46 ; Parsons 
Tr. 453. V. Lame, 1 Ves- Sen 180; Sinclair v. 

(o) Minakshi v. Viswanatba, 33 Mad. 406; Hone, 6 Ves. 607. 

Jethdbhai v. Parshottam, 45 Bom. 987. (t) Roberts v. Roberts^ supra. 

(p) Lakshmi Chand v. Musammat Anandi, 45 (ii) Parsons v. Lanoe^ 1 Ves. Sen. 189. 
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of life is not to be deemed conditional, (see Mortimer on Probate p. 286). A will 
may be made conditional on the assent of a third person to its provisions and if 
that assent is withheld the instrument is not entitled to probate(t?). 

Example 

A will recited that it was executed by the testator on the eve of his visit to the Delhi 
Darbar as follows : — I am going to Delhi for the Darbar, therefore, I am writing the follow- 
ing conditions about my property. I hope that by the grace of God such an occasion will 
not arise, but strange is the course of time.” The testator went to the Delhi Darbar and 
returned and ^ed after several years. It was contended that the testator intended his 
will to have a limited operation and that the reference to the visit to Delhi showed that 
the operation of the will was to be limited to the occurrence of his death during that visit 
and that it was contingent. Held, that the will was not contingent(«?). 

Duplicate Will. — will may be made in duplicate. But where the will is 
executed in duplicate, one of which the testator retains while he deposits the other 
in the custody of another, the destruction of the duplicate in the testator’s possession 
revokes the whole(aj). 

3. (1) The Provincial Government may, by notification in 

the Official Gazette, either retrospectively from 
the sixteenth day of March, 1865, or prospectively, 
exempt from the operation of any of the follcwing 
provisions of this Act, namely, sections 5 tc 49, 
58 to 191, 212, 213 and 215 to 369, the members 
of any race, sect or tribe in the Province, or of any 
part of such race, sect or tribe, to whom the Provincial Government 
considers it impossible or inexpedient to apply such provisions cr 
any of them mentioned in the order. 

(2) The Provincial Government may, by a like notification, 
revoke any such order, but not so that the revocation shall have 
retrospective effect. 

(3) Persons exempted under this section or exempted from 
the operation of any of the provisions of the Indian Succession 
Act, 1865, under section 332 of that Act are in this Act referred to 
as “ exempted persons.” 

section corresponds to section B32 of Act X of 1865* Ckmse 3 is new* See Notes on Clause ]. 

This section empowers the Provincial Government to exempt any community 
from the operation of sections relating to domicil, marriage, intestate succession, 
testamentary succession, execution of wills, rules of construction and grants. 

The following classes have been exempted from the operation of the whole 
Act retrospectively. 

(1) All Native Christians in the Province of Coorg (see Notification No. 204 
dated 23rd July 1868 in the Gazette of India 1868, p. 1094.) 

(2) Jews of Aden (see Notification No. 165/dated 20th November 1886 
Gazette of India 1886 p. 707.) 

{a) Members of races called Khasias and Syntengs in Assam (See Notifica- 
tion No. 1671 Gazette of India 1877, p. 512, Assam). 

(4) Mundas, Oraons, Santals, Hos, Bhumij, Khasias, Ghasis, Gonds, Khonds, 
Kokawas, Kurmies, Malgunie, and Pans dwelling in the Provinces of 
Bihar, and Orissa (See Notification No. 550 Home Department (Judicial) 
Simla dated 2-5-1913). 


Power of Provin- 
cial Government to 
exempt any race, 
sect or tribe in tbe 
Province from oper- 
.ation of Act. 


(o) Be Smith, (1869) 1 P. and D. 717. 

(«d) v. Bamhharosa, 60 1. A. 49 ; 


35 Bom. L. R. 230; 38 Bom. L. R. 776. 
(x) SeymouT^s case, 1 P. W. 346, 2 Vern. 742- 
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PART II. 
Of Domicile. 


. . 4. This Part shall not apply if the deceased 

was a Hindu, Muhammadan, Buddhist, Sikh or 
Jaina. 

(This section is new,) 

This section excludes from the application of this Part Hindus, Mahomedans, 
Buddhists, Sikhf; and Jains. The words ‘‘Sikhs” or “Jains” are new and have 
been added for the reasons mentioned in the Notes on Clauses. It is stated 
therein that “ this and other similar sections may need to be qualified if and when 
the Special Marriage (Amendment) Bill which has just been passed by the Indian 
Legislature, becomes law.” That Act is now passed. (See Act XXX of 1923). 
By sec. 24 of that Act if a Hindu, Buddhist, Sikh or Jain marries under that 
Act (Special Marriage Act), Succession to his property will be governed by this Act. 
To such persons, therefore, this Part will apply. But though these classes are 
excluded from the operation of the sections on domicil, in the absence of any other 
law governing the question of domicil, the principles laid down in the sections, 
embodied in this Part would be applied(a). 


Law regulating 
succession to de- 
ceased person’s im- 
moveable and 
moveable property 
respectively. 


5. (1) Succession to the immoveable property 
in British India of a person deceased shall be re- 
gulated by the law of British India, wherever 
such person may have had his domicile at the time 
of his death. 


(2) Succession to the moveable property of a person deceased 
is regulated by the law of the country in which such person had 
his domicile at the time of his death. 


Illustrations 

(i) A, having his domicile in British India, dies in France, leaving moveable property 
in France, moveable property in England, and property, both moveable and immoveable, 
in British India. The succession to the whole is regulated by the law of British India. 

(ii) A, an Englishman, having his domicile in France, dies in British India, and leaves 
property, both moveable and immoveable, in British India. The succession to the moveable 
property is regulated by the rules which govern, in France, the succession to the moveable 
property of an Englishman dying domiciled in France, and the succession to the immoveable 
property is regulated by the law of British India. 

[This is sec. 5 of the Succession Act X of 1865.] 

Section 5 applies in case of testacy as well as intestacy, Le., if a person of 
foreign domicil dies leaving a will respecting immoveable property in British India, 
succession to such property shall be by the law of British India. 

What is Domicil. — ^The word “domicil” is not defined in this Act. It is 
defined in Halsbury, VoL FI, p. 198 as under. — A person’s domicil is that country 
in which he either has or is deemed by law to have his permanent home.” In its 
ordinary meaning domicil means the place where a man lives or has his home. 
Lord Wensledale in Whicker v. Hume{b) gives the following definition: “Habita- 
tion (by a man) in a place with the intention of remaining there for ever unless some 
circumstances should occur to alter his intention.” The domicil of a person is 


ia) Kashiba v. Shri^ai, 19 Bom. 697; Bkau- (b) 7 H, L. C. 164. 
rao V. Lakhmiba/ii 20 Bom. 607. 
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where he has his true fixed permanent home to which he intends returning. By 
permanent residence is meant the residence to which no definite limit of time can 
be assigned. Two things are essential to constitute domicil — (1) residence and 
(2) intention of making it the home. No person can be without a domicil and must 
have a single domicil for the purpose of succession(o), it should not be confused with 
nationality(d). 


Classification of Domicil. — ^Domicil has been classed under three heads — 
(1) By birth : This is called domicil of origin : (Secs. 7 & 8); (2) By choice : (Secs. 
10, 11, 12, 13) ; (3) By operation of law : (Secs. 14, 15, 16, 17 & 18). A person can 
only have one domicil (sec. 6). 

Sub‘Sec. (1) 

Succession to Immoveables. — “ Immoveable property ” in the General 
Clauses Act X of 1897 includes land, benefits to arise out of land, and things attached 
to the earth or permanently fastened to anything attached to the earth. Under the 
Transfer of Property Act IV of 1882 “ immoveable property ” does not include 
standing timber, growing crops or grass. Under the Indian Registration Act XVI 
of 1908 “ immoveable property ’’ includes land, buildings, hereditary allowances, 
rights to ways, lights, ferries, fisheries or any other benefit to arise out of land, 
and things attached to the earth but not standing timber, growing crops nor grass. 

An equity of redemption is immoveable property within the meaning of the 
Transfer of Property Act(e). A mortgage debt is immoveable property(/). 

According to this sub-sec. succession to the immoveables in British India 
shall be regulated by the law of British India but not the question relating to the 
status of the parties. Status is decided by the law of domicil(g). This is in accord- 
ance with the principles of international law that the succession to immoveable 
property of an intestate is determined by the lex loci rei sitae, Le., by the law of the 
land, and not by the law of the domicil of the owner(A). Similarly if a person 
dies leaving a will disposing of immoveable property the validity of such will so 
far as it affects immoveable property is determined in every respect as regards 
the capacity of the testator, the form of the will, its execution etc. by the lex loci 
rei sitae. (Halsbury’s Laws of England Vol. VI p. 241.) Accordingly even in the 
case of a person governed by this Act if such person dies leaving immoveable 
property outside British India succession to such property will be determined by 
lex loci rei sitae{i). Thus a will of immoveable property in British India must comply 
with the provisions of this Act(^’ ). Also the construction of a wiE of immoveable 
property is, as a general rule, governed by the lex loci rei sitaeljk).. 


There is, however, an exception to this rule in case of a foreign or feudatory 
state. If such a state holds immoveable property and iC there is no prohibition 
by international law to such holding the rule laid down in this section does not 


apply(Z). 


Sub-sec. (2) 


Succession to Moveables. — In the General Clauses Act X of 1897 moveable 
property means property of every description except immoveable property. There 
is no definition of moveable property in the Transfer of Property Act. In the 


(c> Vdny v. Vdny, (1869) L. R. H. L. Sc. 441; 

Somerville v. Somerville, 5 Ves. 750. 

(<i) Thomas Edmund v. Carey, 62 Cal. 

869. 

<«) MahaJam v. JCusaji, 18 Bom. 739; 
Pannashram v. Govind, 21 Bpm. 226; Kanfi 
Bmh V. Kvdbuddin, 22 Cal. 33. 

(/) SaMtrndm v. Sonaullah, 22 C. W. N. 
641; Berumal v. Perumal, 44 Mad. 196. 

v. Ndbagopdl, 29 Cal. 1 F.B. 


(g) Batanshaw v. Bamonji, 40 Bom. L. R^ 
141. 

(h) Bhaurao v. LaikshrmJbai, v. 20 Bom. 607,- 
Kershaji v. Kaikhuahru, 31 Bom. L. R. 
1081. 

(t) XJmaycd Achi v. JUckshmi Achi, A. I. R. 
(1944) M. 340. 

(j) Bhamao v. Ledeshmibai, supra. 

{k) Lushm^n v. Sewell, (1827) 1 Sim. 435., 
(l) Bajon Maniek v. Bur Sing, 11 Cal. 17. 
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Indian Registration Act, moveable property includes standing timber, growing 
crops and grass, fruits upon and juice in trees and property of every description 
except immoveable property. 

Succession to the moveables of a person deceased is regulated by the law of the 
country in which the deceased had his domicil at the time of his death. The Courts 
will have to determine two questions in such a case : (1) In what country was the 
person domiciled at the date of his death and (2) what was the law that the country 
of domicil applied to such a person. 

Though the right to succession to the moveable property is to be regulated 
by the law of the domicil, still if a person whose domicil is not in British India dies 
leaving moveable property in British India, the administration of that property and 
its application towards the payment of his debts is to be regulated by the law of 
British India . The executors or administrators of such person in British India may, 
after discharging all the debts of the deceased, transfer and hand over the surplus or 
residue to the executors or administrators (if any) of the foreigner in the country of 
domicil with their consent, instead of themselves distributing the surplus or residue 
to the persons entitled thereto, (sec. 367). 

First Question. — In what country was the person domiciled at the date of his 
death ? Every person has one domicil from the date of his birth to the date of his 
death (sec. 6). As soon as a person is born the domicil of his father attaches to him 
or her. This is called domicil of origin (sec. 7). But a man can give up his domicil 
of origin and acquire a new domicil by taking up his fixed habitation in another 
country (sec. 10). This is called domicil of choice. If, therefore, any one wants to 
prove that the deceased had acquired a domicil of choice in a country other than 
that of the domicil of origin the onus of such proof lies on such person(m). 

Second Question. — What was the law wMhh the country applied to such person 
at the date of his death ? — ^This involves two propositions — ^the law which the country 
of domicil applies to its own subjects, ix., municipal law, and the law which that 
country applies to foreigners domiciled in such country by international conven- 
tions. The question whether “ the law of the country of domicil would include 
the rules of private international law as applied and recognised by the two countries 
is not free from doubt and the decisions are conflicting. The earliest case is Collier 
V. Ewaz{n), There a British subject domiciled in Belgium had executed a will 
with the formalities required by English law but not in accordance with the 
formalities of the Belgian law. It was proved by expert evidence that by private 
international law the Belgian Courts would uphold the will and the will was upheld. 
In Bremer v. Freeman{o) a British subject domiciled in France made a will in 
France in English form dealing with the bulk of her moveables situate in England. 
The testatrix had not obtained from the French Government an authorization to 
acquire a French domicil and according to the French Municipal law the will was 
bad. Sir John Dodson sitting in the Probate Court, following Collier v. Bivaz^ 
admitted the will to probate but his decision was reversed by the Privy Council 
and the will was held to be bad. But in the Goods of Lacroia*{p) a will made 
by an Englishman domiciled in France made in English form was admitted 
to probate. In In re Boss, Boss v. Waterfield(q) an Englishwoman whose 
domicil of origin was English but who at the date of her death was a widow, domi- 
ciled in Italy, by her will excluded her son (and only child) from any participation 
in her moveable and immoveable property situate in Italy and in her moveable 
property situtate elsewhere. The son filed a suit claiming his legitimate portion 
(one half) according to the Italian law. It was held that the question whether 
the son was entitled to a moiety of her estate as his legitima portio must be decided 


• (w) Thomas Edmund v. Hugh Carey, 62 Cal. (o> 10 Moo. P. C. 306. 

869. (p) (1877) 2 P. D. 94. 

<w) 2 Curt. 855. fe) (1930) 1 Ch. 377. 
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in accordance with the view that the Italian Courts would take of the English law. 
It was further held that, although in the case of Italians the legitima portio would 
apply, still in the case of a foreigner domiciled in Italy the Italian Courts would 
hold the testamentary disposition valid and the son’s claim was negatived. As 
regards the immoveable property situate in Italy also it was held that lex situs 
applied and the evidence showed that the Italian Courts would decide the question 
in the same manner as the English Courts would determine and the son’s claim fail- 
ed. Luxmoore J. in his judgment at page 402 refers to the dictum of Scrulton, L. J., 
inCasdagli v. CasdagU{r): “Practical and theoretical difficulties arise from the fact 
that wffiile England decides questions of status in the event of conflict of laws by the 
law of the domicil, many foreign countries now determine those questions by the 
law of the nationality of the person in question. Hence it has been argued that 
if the country of allegiance looks to or sends back the decision to the law of the 
domicil, and the country of domicil looks to or sends back (renvoyer) the decision 
to the law of nationality, there is an inextricable circle in the ‘ doctrine of the 
‘ renvoi ’ and no result is reached. I do not see that this difficulty is insoluble. 
If the country of nationality applies the law which the country of domicil would 
apply to such a case if arising in its Courts, it may well apply its own law to the 
subject-matter of dispute, being that which the country of domicil would apply, 
but not that part of H which would remit the matter to the law of domicil, which 
part would have spent its operation in the first remittance. The knot may be cut 
in another way, not so logical, if the country of domicil says, ‘ We are ready to 
apply the law of nationality, but if the country of nationality chooses to remit the 
matter to us we will apply the same law as we should apply to our own subjects.’ ” 
This rule was to some extent qualified in In re Askew(s). Relying on this decision 
in Kotia v. Nahasit), Lord Justice Clauson held “that- in the English Courts phrases 
which refer to the national law of the propositus should prima facie to be construed 
not as referring to the law which the Courts of that country would apply in the case 
of its own national domiciled in its own countiy in regard (where the situation of 
the property is relevant) to property in its own country but to the law which the 
Courts of that country would apply to the particular case of the propositus, having 
regard to what in their view is his domicil (if they consider that to be relevant)”.. 
In re O^Keefe{u) is a peculiar case. O’Keefe a spinster died intestate in Naples. 
She was born in India but had lived in Italy for 47 years. Her father was born 
in Ireland. The Court held that she had acquired a domicil of choice in Italy 
at the time of her death but that she had never acquired Italian nationality, the 
Court having held that her nationality was British. The question was by what 
law her moveable estate was to be administered whether by the law of Eire (Free 
Ireland) or by English law or by the law of British India. It was held that the law 
applicable for the distribution of her estate was the law of Eire applicable to a 
person dying intestate domiciled in Eire. In Batanshaw v. Bomanjee{v) a Parsi 
domiciled in the Baroda State died ^intestate leaving immoveable property in 
British India. The deceased had divorced his wife Hirabai by executing a 
release which form of divorce was valid in the state but not valid in British India. 
He had a daughter by Hirabai. He had thereafter married a second and a third 
wife. It was held that Hirabai’s divorce could not be recognised and the succession 
to the immoveable property should be according to the law of British India and 
the share of Hirabai’s daughter was recognised. 

Succession to Moveables in case of Intestacy. — ^The law of the domicil of 
the country is to be applied whether the person dies intestate or whether he leaves a 
will. In case of intestacy the law of domicil at death determines who is entitled to 
succeed to the moveables of the deceased, e.g., if by the law of domicil children^ 

(r) (1918) P. 89 ; (reversed in appeal by House (t) A. T, R. (1941) P. C. 189. 

of Lords) 19 19 A. C. 145. (tt) (1940) 1 Ch. 124. 

(s) (1930) 2 Cai. 259. (i?) 40 Bom. L. R. 141. 
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whether legitimate or illegitimate, are entitled to succeed their claim will be 
enforced(a)). In the absence of proof of domicil elsewhere if a person dies in 
British India, succession to his moveable property is governed by the law of British 
India (sec. 19). 


Succession to Moveables in case of will. — In case of will of moveables 
the validity thereof will depend in general upon the law of the domicil of the 
deceased at the date of his death. If by the law of domicil a testator’s capacity to 
dispose of the moveables is restricted dSect will be given to the same. In Bartlett 
V. Bartleti(x) a Moslem British subject domiciled in Egypt died in 1918. possessed 
of property which was all in Egypt. He was survived by his mother who according 
to the Mahomedan law was entitled to a one-sixth share. The deceased had execut- 
ed a will in the English form leaving all his property to his widow and children. 
It was held that the testator had no testamentary power over the share to which 
his mother was entitled. If on the other hand the testamentary capacii}’' is increas- 
ed by the law of domicil of the testator effect will be given to the same( 2 /). 

Form of Wills of Moveables. — ^According to the Wills Act 1861 (24 & 25 
Viet. c. 114 sec. 1) a will of moveables outside the United Kingdom by a British 
subject is valid in point of form if made in accordance with the forms required either 
by the law of the place where the testator was domiciled at the date of execution or 
by the law then in force where the person had his domicil of origin. By sec. 2 of 
the same Statute a will of moveables made within, the United Kingdom by a British 
subject whether natural born or naturalized is valid in point of form if made in 
accordance with the law at the time in force in the place where it vras made. 


Construction of Wills of Moveables. — ^Wills of moveables must be construed 
with reference to the law of the place which was the testator's domicil at the time of 
his death (Halsbury’s Laws of England Vol. VI p. 253). If technical expressions 
peculiar to foreign law are used that law should determine the meaning of such 
expression(;3). 

• Example 

A, a British subject domiciled iii France made a will in English form whereby he be- 
queathed the residue of his estate consisting of moveables to be divided equally between 
ten named legatees and if any of such legatees died in his lifetime the legacy was to belong 
to the issue of such person. The testator died in France and his will was admitted to probate 
in England. Two of the residuary legatees died in his lifetime leaving no issue. The re- 
siduary legatees were all English. The testator’s domicil at the date of his death was held 
to be French. According to English law the legacy of the two named legatees lapsed but 
by French law there was no lapse. Held that the will must be construed by French law 
and the whole residue went to the eight surviving lcgatees(a). 


Revocation of Wills of Moveables. — ^By 24 & 25 Viet. c. 114 s. 3 no will 
shall be held to be revoked or to have become invalid by reason of any subsequent 
change of domicil of the person making the same. There is no such provision in 
the Indian Succession Act. Under sec. 69 of this Act a will made by a testator 
previous to his marriage is revoked by the subsequent marriage of the testator. But 
if by the law of the domicil of the testator marriage does not revoke the will, effect 
will be given to it(fe). 


One domicile only 
affects succession 
to moveables. 


6. A person can have only one domicile for 
the purpose of the succession to his moveable 
property. 


\This is sec* 6 of the Succession Act X of I 860 *} 


(w) Boglioni v. Crispsin (1866)> L. R. I. H. L. 
301. 

(x) (1925) A. C. 377. 

( 2 ^) In re Groos^ Groos v. Groos (1915), 1 Ch. 
572. 

(z) Studd V. Cook (1883), 8 App. Cas. 577. 


(a) In re Cunning^n, Healing v. WM (1924), 
1 Ch. 68. 

(b) In re Groos, Groos v. Groos, (1915) 1 Ch. 
572; In the estate of Jeanne Theodora 
Groos (1904) P. 269. 
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This section is based on the case of Someroille v. SomewiUe{c). Although 
a person may have more than one domicil for some purposes, but for the purposes 
of succession to moveable property he has only one domicil. If a man has more 
residences than one, the place where he resides with his wife and family will be 
considered his place of domicil(d). 


7. The domicile of origin of every person of legitimate birth 
Domicile of oci- country in which at the time of his birth, 

gin of person of his father was domiciled ; or, if he is a posthumous 
legitimate birth. child, in the Country in which his father was domi- 
ciled at the time of the father’s death. 


Illustration 

At the time of the birth of A, his father was domiciled in England. A’s domicile of 
origin is in England, whatever may be the country in which he was born. 


\TMs is sec. 7 of the Succession Act X of 1865.] 

Domicil by Birth. — ^In TJdny v. Udny(e), Lord Westburn said, ‘‘ It 
is a settled principle that no man shall be without a domicil and to secure 
this result law attributes to every child as soon as he is born the domicil of his 
father, if the child is legitimate and the domicil of his mother if illegitimate.” 
In case of a posthumous child, it is the domicil of the country in which his father 
was domiciled at the time of the father’s death. In England it is otherwise, it is 
the domicil of the mother at the time of the child’s birth. This is called “domicil 
by birth ” or “ domicil of origin.” It is a creation of law, whereas domicil of 
choice is created by the party. It is not in itself local, i.e., by it is not meant the 
place of birth of the cluld for by mere accident a child may be born on a journey in 
a foreign country, but the country in which at the time of the birth of the child his 
father is domiciled, if the child is legitimate and, if the child is illegitimate, the 
country in which at the time of his birth his mother is domiciled. The place 
where the child is born is immaterial. The domicil of origin once ascertained in 
law clings and adheres to the person until he chooses to divest himself of it by 
substituting a domicil of choice for the domicil of origin(/). 

The legitimac}’^ of a child depends upon the law of domicil by birth(g). 

Domicile of ori- The domicile of origin of an illegitimate 

euid^^ child is in the country in which, at the time of his 

^ ^ ' birth, his mother was domiciled. 


[This is sec. 8 of the Succession Act X of 1865.] 

ConUnuance of 9. The domicile of origin, prevails until a new 
domicile of origin, domicile has been acquired. 

[This is sec. 9 of the Succession Act X of 1865,] 

When a domicil of choice is acquired the domicil of origin remains in abeyance, 
it IS not absolutely extinguished. When the domicil of choice is abandoned the 
domicil of origin revives(A). 


Acquisition 
new domicile. 


of 


10. A man acquires a new domicile by taking 
up his fixed habitation in a country which is not 
that of his domicile of origin. 


8 ) 


^ . 5 Ves. 750. 

.d) Fofbesv.JF&rbes^Ks^ytm, 
W XH.L.SC, 441. 


(/) Smtosv. Pinto, 41 Bom. 687, 

(g) Re Goodman^s Trusts, 17 Ch. D. 266. 

(h) XJdrry v. XJdny (1869), 1 H. L. Sc. 441. 
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Explanation. — man is not to be deemed to have taken up 
his fixed habitation in British India merely by reason of his residing 
there in His Majesty’s civil, military, naval or air force service, or 
in the exercise of any profession or calling. 

Illustrations 

(i) A, whose domicile of origin is in England, proceeds to British India, where he 
settles as a hamster or a merchant, intending to reside there during the remainder of his 
life. His domicile is now in British India. 

(ii) A, whose domicile is in England, goes to Austria, and enters the Austrian ser- 
vice, intending to remain in that service. A has acquired a domicile in Austria. 

(Hi) A, whose domicile of origin is in France, comes to reside in British India under 
an engagement with the Central Government for a certain number of years. It is his 
intention to return to France, at the end of that period. He does not acquire a domicile 
in British India. 

(iv) A, whose domicile is in England, goes to reside in British India for the puipose 
of winding up the affairs of a partnership which has been dissolved, and with the intention 
of returning to England as soon as that purpose is accomplished. He does not by such 
residence acquire a domicile in British India, however long the residence may last. 

(v) A, having gone to reside in British India in the circumstances mentioned in the 
last preceding illustration, afterwards alters his intention, and takes up his fixed habitation 
in British India. A has acquired a domicile in British India. 

(vl) a, whose domicile is in the French Settlement of Chandernagore, is compelled 
by political events to take refuge in Calcutta, and resides in Calcutta for many years in 
the hope of such political changes as may enable him to return with safety to Chandernagore. 
He does not by such residence acquire a domicile in British India. 

(vii) A, having come to Calcutta in the circumstances stated in the last preceding 
illustration, continues to reside there after such political changes have occurred as would 
enable him to return with safety to Chandernagore, and he intends that his residence in 
Calcutta shall be permanent. A has acquired a domicile in British India. 

[This is sec. 10 of the Succession Act X of 1865. The words '‘^military or air force ” are 
substituted for the word “ military ” by Act X of 1927. (Repealing and Amending Act). The 
wotd “ naval ” is inserted by Act XXXV of 1934 Schedule]. 

Domicil by Choice. — domicil of choice is acquired by a combination of fact 
with intention. The fact is residence and the intention is that the residence should 
be permanent(i). It is the taking up of a fixed habitation that determines the 
acquisition of new domicil. A domicil of choice is the creation of the party. The 
domicil of origin is the creation of law, and, when a party creates a new domicil, 
the domicil of origin remains in abeyance. It is not extinguished. To constitute 
such a change of domicil it must be both animo et factb(j). Mere residence in a new 
place however long is not enough, it must be both residence and intention, i.e., the 
residence must be accompanied by an intention of 'permanently (the word used in 
the section infixed) residing in the new domicil with the intention of abandoning 
his domicil of origin(A;). If the domicil of choice is abandoned without acquisition 
of another, the domicil of origin revives without the need of any further act or 
intention on the part of the person. The onus lies on a person who alleges the 
change of domicil, otherwise the domicil of origin will prevail (sec. 9). 

As regards proof of acquisition of domicil of choice the length of residence 
is a very strong ground for inferring, in the absence of express intention, an intention 
to make a residence a fixed habitation or permanent home. It is on a party who 
relies on a change of domicil to prove that such a change has taken place and to do 
this he must show a double intention of abandoning his domicil of origin and the 
intention of adopting the domicil of choice(Z). No new domicil is obtained 

►(t) Bell V. Kennedy, L. R. 1 H. L. Sc. 307, 869; Moorhouse v. Ztord% 10 H. L. Cas. 

< i) Hodgson v. JDe Beauchesne, 12 Moo. P. C. 272. 

285. (1) Hall V, Hall, Ind. Rul. (1933) Sind 132. 

(k) TJwmas Edmund v. Hugh Carey, 62 CaL 
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without a clear intention of abandoning the old{?w). In every case it is a (luestion 
of fact, though the decisions are varied and confusing, (see Santos v. Pinto, supra, 
where the subject is fully discussed). In the ease of a person residing in India 
the onus lies on the party alleging foreign domicil to prove the domicil oi‘ origin. 

If once the domicil of origin is proved then it lies on the party allegincr doinieil of 
choice to prove the domicil of choiee(w). 

Examples 

(1) A, a Native Christian born in Goa of parents domiciled in Goa, at the of 1 1* 
came to Bombay and lived in Bombay uninterruptedly with the exceptions of biief visits 
to Goa. He died at the age of 71, leaving a will executed in Bombay whereby he gave a 
legacy of Rs. 7 per month to his widow (plaintiif) and the residue to defendant which con- 
sisted of moveables. The plaintiff disputed the will on the ground that thf‘ testator had 
Portuguese domicil at his death and under the Portuguese law she w^as entitled to a moict> . 
Held that when the deceased attained majority he had acquired a doniieil of a (‘hoiee m 
Bombay in substitution of the domicil of origin in Goa, that there wus no intention to abandon 
and there was no actual abandonment of the domicil of choice and the wdll was valid((>). 

(2) A, born of British parents in England in 1854, came to India in 1880 to serve as 
a missionary and except for visits to England on leave for 6 months in 1888, 1804, 1901, 
1907, 1911, 1914 and 1920 he lived in Calcutta continuously for 52 years until his death 
in 1933. By his will he made certain bequests to religious and charitable uses which would 
be void under sec. 118 if his domicil was Indian at the time of his death. Held that the 
testator had an Indian domicil by choice and w^as governed by the Act and the bequest 
was void(p). 

Explanation. — Anglo Indian DomiclL An exception to the ordinary rules 
governing the acquisition, of a domicil of choice formerly existed in the case of 
British subjects in the service of the East India Company residing in India for a 
period of service that was not fixed. An Indian domicil was considered to have 
been acquired by such subjects by mere residence in India without regard to the 
actual state of mind accompanying it and in spite of the fact such servants definitely 
looked forward to their return( 5 ;). Entering service with the East India Company 
formerly had the effect of changing the domicil. The grounds on which the 
decision in Bruce v, Bruce was based has not been altered by the transference of the 
Government from the East India Company to the Crown(r). By the Government 
of India Act 1858 (21 & 22 Viet. c. 106 s. LVIII) this is changed, {Hahhury^ Vol. 
6, pp. 207-208). The Explanation to this section is intended to give effect to that 
change. A servant in the civil, military or naval service of the Crown in British 
India shall not be deemed to have lost his domicil of origin by reason of his taking 
up a fixed habitation for however long*a period. B!e is put in the same position 
as any other man and if one alleges a change of domicil, the onus will lie on him to 
prove it. And this rule applies to an acquired domicil as well as to a domicil of 
origin(^). 

11. Any person may acquire a domicile in British India by 
making and depositing in some office in British 
India, appointed in this behalf by the Provincial 

acquiring domicile ^ ^ ^ , -it , • . 

in British India. Croveriiment, a declaration, in writing under his 
hand of his desire to acquire such domicile : pro- 
vided that he has been resident in British India for one year im- 
mediately preceding the time of his making such declaration. 

[This is sec. 11 of the Succession Act X of 1865.j 

(m) Landerdale Peerage Case, 10 A.C, 692. v. Wood, 34 L. J. Ch. 212; AtU-General 

(n) Bonnaud v. Emile, 32 Cal. 631. v. Napier, 6 Bxch. 217, F&rbes v. Forbes, 

(o) Santos v. Pinto, 41 Bom. 687. (1854), Kay 341. 

(p) Thomas Edmund v. Hugh Carey, 62 Cal. (r) Wauchape v. Watichape, 1887, 4 R. 945 

, , 2 C. L. R. 499. 

iq) Bruce v. Bruce (1790), 2 B. & P. 229; Jopp {s) In re Macreight, 30 Ch. D. 165. 
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The words ‘‘ Provincial Government ” have been substituted for the words 
‘‘ Local Government ” by Government of India (Adaptation of Laws) Order 1937. 
This section is omitted by Crown Representation Order for the Punjab State 
Railway, (See Gazette of India 16-9-39 Part I. A. p. 171). 

Section 11 lays down a special mode for acquiring domicil in British India, i.e., 
by making and depositing in some office in British India a declaration to acquire 
such domicil by a person who shall have been a resident in British India for one year 
immediatclj" preceding the time of his making such declaration. 

12. A person w^ho is appointed by the Government of one 
Domicile not ac- country to be its ambassador^ consul or other 
quired by residence representative in another country does net acquire 
rorei^r^^^^^Govern- ^ domicile in the latter country by reason only of 
ment, or as part of residing there in pursuance of his appointment ; 
his family. person acquire such domicile 

by reason only of residing with such first mentioned person as 
pai't of his family, or as a servant. 

[This is see. 12 of the Succession Act X of 1865.1 
Residence in a foreign country and the intention to make it his permanent 
place has the effect of acquiring a domicil of choice. This section lays down an 
exception to this rule. A consul or an ambassador acquires no new domicil in the 
country in which he resides for the purpose of his office. His own family or his 
servant who follow him and reside in the foreign country also do not acquire a new 
domicil, the reason being that there is no intention on the part of such person to 
make the foreign country his home. But if a man is already domiciled in a foreign 
country and is appointed an ambassador or consul in that country, he does not 
lose it by accepting the appointment(^). 


13. A new domicile continues until the former 
new^dl^Xdie.^ domicile has been resumed or another has been 

acquired. ' 

[This is sec. 13 of the Succession Act X of 1865.1 
A domicil of choice continues until it is abandoned. It is divested only when 
the country of domicil has been actually abandoned with the intention of abandon- 
ing it for ever. According to English law it is not necessary that another domicil 
should be acquired. In such a case the domicil of oiigin which was in abeyance 
automatically takes effect. But according to this section the domicil of choice will 
continue until the domicil of origin is resumed both animo et facto. According to 
this section a person who acquired a domicil of choice, cannot resume his domicil of 
origin by merely abandoning the former but he has got to do something fmther 
to resume his domicil of origin. 

14. The domicile of a minor follows the domicile 
Minor’s domicile, of the parent from whom he derived his domicile 

of origin. 

Exception . — The domicile of a minor does not change with 
that of his parent, if the minor is married or holds any office or 
employment in the service of His Majesty, or has set up, with the 
consent of the parent, in any distinct business. 

[This is sec. 14 of the Succession Act X of 1865.1 


(t) Sharpe v. Crispin, n. R. 1 P. & D. 611. 
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Minor ’s Domicil. — Secs. 14 and 17. — The domicil of a minor follows that 
ofhisparent,a.e., of the father if the minor is legitimate (sec. 7) and of the mother 
if the minor is illegitimate (sec. 8). If the father dies during the minority of his 
child, the minor’s domicil would continue to be of the father. This is not according 
to English law where if the father dies before the child attains majority, if the child 
lives with the mother, his domicil is and changes with hers(tt). 

Except If the minor (1) is married, or 

(2) Holds any office or employment in the service of His IMajesty, or 
(a) 'Has set up, with the consent of the parent, in any distinct 
business. 


Law of Father’s Domicil. — In In re Askew(r;) Maugham, J., considered the 
meaning of the expression “ law of father’s domicil.” Does it refer to municipal 
law or local law of Germany or does i^ refer to the whole law applicable in 
Germany, including the views entertained in German}?' as to the rules of private in- 
ternational law” and came to the following conclusion. “If the proposition that 
where a British national dies domiciled in a foreign country, his moveables here 
must be distributed according to our view of what the Courts of that country would 
decide in the particular case means that generally speaking we must ascertain the 
foreign municipal law and also the rules of private international law applied by the 
foreign country, and then decide the case, I respectfully agree ; but if the proposi- 
tion is to be taken literally, I think there should be a qualification. I do not 
think an English Court administering the estate of a British national in this country 
is bound to follow the decisions of all the foreign Courts, however erroneous or 
unreasonable. I am not convinced that an English Court is bound to accept all 
the views of a foreign Court on the rules of private international law, when they 
plainly conflict with our notions of comity. And further there may be legislation 
in the foreign country directed specifically against persons who are foreigners 
in that country which an English Court would not be disposed to enforce,” (see 
p. 275 of Report). 

Domicile acquir- carriage a woman acquires the domi- 

ed by woman on cile of her husband, if she had not the same domi- 

nwriage. 

[This is sec, 15 of the Succession Act X of 


Wife’s domicile 16. A wife’s domicile during her marriage fol- 
durmg marriage. Jqws the domicile of her husband. 

Exception . — The wife’s domicile no longer follows that of her 
husband if they are separated by the sentence of a competent 
Court, or if the husband is undergoing a sentence of transportation. 

[This is sec. 16 of the Succession Act X of 1865^] 


Married Woman’s Domicil, — The doctrine that the domicil of the wife is 
that of the husband is founded on the duty of the wife to live with her husband. 
Sections 15 & 16 lay down this law in India. By marriage a woman acquires the 
domicil of her husband, if she had not the same domicil before. And during 
marriage the wife’s domicil follows that of her husband : 

Except (1) Where the husband and wife are separated by the sentence of a 
competent Court, Le., either by divorce or by judicial 
separation(wj). 

(2) If the husband is undergoing a sentence of transportation. 

iu) Johnstme v. Beattie, 10 Cl. & Fin, 42. (zo) Dolphin v. Robins^ 7 H. L. C. 390. 

iv) (1930) 2 Ch. 259 at p. 260. w 
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According to English law where the husband deserts his wife the wife may 
acquire an independent domicil. 

The widow retains the domicil of her husband after his death, unless she has 
changed it after his death(57). 

The word “ sentence ” in section 16 means both a decree for divorce and a 
decree for judicial separation(^) and after a decree for divorce the wife may select 
her own domicil(s). But if the parties live separate under a deed of separation the 
exception will not apply(tt). 

Coupled with the question of the wife acquiring the domicil of her husband 
is the question also of nationality. In the case of marriage of a British subject 
with a woman of different nationality the law was uncertain upto 1914. In 1914 
the British Nationality and Status of Aliens Act (4 & 5 Geo V. ch. 17) was passed. 
Upto 1844 the rule was that if a woman of a different nationality married a British 
subject, it did not affect the nationality of such woman. By sec. 10 of the Act 
of 1914 it is provided that the wife of a British subject shall be deemed to be a 
British subject, and the wife of an alien shall be deemed to be an alien : Provided that 
when a man ceases during the continuance of his marriage to be a British subject, 
it shall be lawful for his wife to make a declaration that she desires to retain British 
nationality, and thereupon she shall be deemed to remain a British subject. The 
Act further provides that a woman who having been an alien has by, or in conse- 
quence of, her marriage become a British subject, shall not, by reason only on the 
death of her husband, or the dissolution of her marriage, cease to be a British 
subject. 

By the Indian Naturalization Act (VII of 1926) a British subject means a 
British subject as defined by sec. 27 of the British Nationality and Status of 
Aliens Act, 1914. Hence the said Act will apply to India and if an Indian 
British subject marries an alien, say a German woman, she will be deemed to be a 
British subject. Whether on the outbreak of war she would be considered an alien 
enemy came up for consideration lately in the Allahabad High Court. In that 
case a German woman married a Sikh according to Sikh rites before the outbreak 
of the war. Her husband having deserted her, she filed a suit for maintenance and 
a decree was passed in her favour. The husband filed an appeal and pending the 
appeal, war broke out and the woman was interned as an alien enemy. In appeal 
it was contended on behalf of the husband that she was an alien enemy. It was 
held that she was not an alien enemy and she did not cease to follow the hus- 
band’s domicil(6). (It does not appear from the report that the above mentioned 
Acts were brought to the notice of the Court), 

17. Save as hereinbefore otherwise provided 
in this Part, a person cannot, during minority, 
acquire a new domicile. 

[This is sec, 17 of the Succession Act X of 1865,'\ 

18. An insane person cannot acquire a new 
domicile in any other way than by his domicile 
following the domicile of another person. 

[This is sec, 18 of the Succession Act X of 1865,1 

Lunatic’s Domicil. — ^An insane person cannot acquire a new domicil in 
any other way than by his domicil following the domicil of another person, i,e,^ 
if the lunatic is a minor, his domicil follows that of his parent or if a lunatic is a 

(x) Kashiba v. Shripat, 19 Bom. 697. (a) Warrender v. Warrender, 2 Cl. & Fin. 488. 

(y) Dolphin V, Robins, 7 (by Prem Pratap v, Jagat Pratap, (1944) AIL 

(z) Mackenzie v. Edwards Moss, (1911) 1 Ch. 118. 

578. 


Minor’s acquisi- 
tion of new domi- 
cile. 


Lunatic’s acqui- 
sition of new domi- 
cile. 



8D 


THE INDIAN SUCCESSION ACT. 


[Secs. 


married woman her domicil follows that of her husband. If the lunatic is a major, 
his domicil cannot be changed either by his own act or by the act of the person 
having the custody of the lunatic. It remains what it was at the commencement 
of his lunacy(c). 

Succession to 19 . If a pcrsoii dies leaving moveable property 
moveable property British India, in the absence of proof of anv 
absence of proof of domicile elsewhcre, succession to the property is 
domicile elsewhere, regulated by the law of British India. 

[This is sec. 19 of the Siiccession Act X of 1865*] 

In the absence of proof of domicil this section raises a presumption of Indian 
domicil 


(c) Urquhart v. Butterfield, 3% Ch. D. 357 ; Sharpe v. Crispin, 1 P. & D. 611 . 
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PART III. 

Marriage. 

20. (1) No person shall, by marriage, acquire any interest 

interestb and property of the pcFson whom he or she 

powers not acquired marties or become incapable of doing any act in 
riaoe'”** respect of his or her own property which he or she 

could have done if vmmarried. 

(2) This section — 

(а) shall not apply to any marriage contracted before 
the first day of January, 1866; 

(б) shall not apply, and shall be deemed never to have 
applied, to any marriage one or both of the parties 
to which professed at the time of the marriage the 
Hindu, Muhammadan, Buddhist, Sikh or Jaina reli- 
gion. 

\Clause (7) of the section is see. 4 of the Succession Act X of 1865. Clause 2 (a) and {b) 
is sec. 331 of the same Act. The words “ shall not apply and shall be deemed never to have 
applied, to any marriage, one or both of the parties to which professed at the time of the marriage 
the Hindu. '^Muhammadan, Buddhist, Sikh or Jaina religion,'^^ are the Married fVoman's Pro- 
perty Act, 1874 (111 of 1874), s. 2, last paragraph. xSten from sub-clause (b) of clause (2) 
is taken from sec. 2; last para of the Married Women's Propeity Act HI of 1874 which para is 
repealed by this Act], 

This Part applies to Parsis. 

Sub-sec- (1). 

This sub-section lays down a general rule and applies only where the marriage 
takes place in India between persons having an Indian domicil. It does not apply 
where both the parties are domiciled abroad, although married in British India. 
Its effect is that no husband shall by marriage acquire any interest in the property 
of his wife and no wife shall become incapable of doing anything in respect of her 
own property which she could have done if unmarried. It gives to the wife an 
independent power to dispose of her property. This section has nothing to do 
with the power of a married woman to contract. Sec. 4 of the Married Women’s 
Property Act created a further statutory separate property in the case of 
married women’s earnings(a). 

This section does not apply to a person whose domicil is not in British India 
and marries in British India a person whose domicil is in British India ; the rights 
of such persons to each others property are governed by sec. 21. 

It should, however, be borne in mind that sections 20 and 21 of this Act relate 
to the immediate effect of marriage on the wife’s property ; but the order of succes- 
sion to such property is not a&cted thereby(&). Sec. 20 applies to property 
taken otherwise than by succession and enacts a law peculiar to marriage and has 
nothing to do with succession whilst the rest of the Act deals with matters of 
succession and inheritance. 

Presents made at the time of marriage. — In Burjorjee v. Pesfonjee, 
(not reported) decided on 20-9-1877 Bayley, J., held that a custom was proved 


^a) In re George Bridge, (1938) 2 CJal. 233 at (&) Shapurji B, Motiwala v. Dossabhoy B- 
p, 240. Moliwalla, 30 Bom. 359. 
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amongst the Parsis that the ornaments, moneys, etc., given in marriage by a hus- 
band or his family or relatives to his wife were subject to the joint control of 
husband and wife during marriage and on the death of cither they belonged to the 
survivor. West, J., has observed in Merhai v. Perozbai{c) that it is a matter of 
common knowledge that presents of large value arc given at Parsi marriages and 
that the custom prevailing amongst the Parsis assigned the control of property 
thus given to the married pair jointly during/their lives and after the death of 
one of them to the survivor. This custom, however, does not exclude the 
possibility of a gift for separate use of a married woman or of a woman about to be 
married. The donor can impose on his bounty the character which he desires in 
this respect. 

Birdwood, J., in 1884 in Merwanjee v. Bustomjee (not reported) referring to 
the decision of Bayley, J., held that the above custom embraced gifts from the 
bride’s side as well as from the husband’s. Both these cases are quoted by Parsons, 
J., in Byramjee v. Jantsetjee{d) and he has held that by the custom prevailing 
amongst the Parsis the presents of ornaments and money made to the bride 
either by her relatives or by her husband or his relatives at the betrothal and 
between betrothal and marriage and at marriage and the increment thereof belong 
to the husband and wife jointly during their lives and on the death of cither pass 
absolutely to the survivor. 

But with regard to presents after marriage such as on the occasion of the first 
pregnancy or birth of first child or the first birthday of first child or on thread 
ceremony there was no such custom proved and that the same would belong either 
to the husband or wife to whomsoever the donor wishes the presents to go. 

Sub-sec* (2) (a). 

This Sub-sec. reproduces the last sentence of section 331 of the Act of 1865 
in order to leave the rights which had already been acquired before the first day of 
January, 1866, unaffected. 

Prior to January, 1866, the law applicable to persons— not being Hindus, 
Mahomedans, Buddhist, Sikhs or Jains— was the English Common law. Europeans, 
Christians, Jews, Armenians and Parsis were so governed and all the restriction as 
regards possession and alienation of the property of an English woman applied to 
them. The law in England before the Married Women’s Property Acts were passed 
was as follows : — 

(1) As to real estate the husband acquired by marriage an interest in the 
immoveable property of his wife and during coverture she could not alienate it 
without the consent of her husband and in the event of her death leaving children, 
subject to certain conditions and limitations, the husband became a tenant by 
courtesy. In the conveyances executed prior to January, 1866, by a Parsi married 
woman, it will be invariably discovered that the husband was made a party for the 
purpose of giving his concurrence to the alienation and in the investigation of title 
to the property, it is one of the requisitions on title to ascertain if the woman was 
married before the 1st of January 1866 and if so if her husband had given his 
consent to the sale. This was because by section 8 of Act XXXI of 1854 it was 
provided that a married woman was empowered to dispose of her estate by deed 
acknowledged with her husband’s concurrence and by sec. 5 it was provided that 
no deed would be valid unless her husband concurred therein, nor unless it was 
acknowledged before the Judge of the Supreme Court in case of the disability of 
the husband. 

(2) As regards moveables belonging to the wife, the husband acquired by 
marriage a vested interest in the personal chattels in the possession of the wife and 

(c) ^5 Bom. 268 at p. 279. 


(d) 16 Bom. 630. 
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he acquired the right to reduce into possession the wife’s outstanding personal clioscs 
in action. 

During coverture also the wife suffered considerable disabilities in respect of 
acquisition of immoveable or moveable property. All such restrictions and dis- 
abilities were done away with in India by the enactment of section 4 of the Indian 
Succession Act, 1865, and the rule that husband and wife are one person in law was 
got rid of. The effect of the enactment of that section is to leave the wife’s right 
to her property unaffected. She can hold and alienate any property belonging to 
her without the consent of her husband. She can sue and be sued in her own name 
for any property which is her separate property and her separate property is made 
liable for all the debts contracted by her either before the marriage or during 
coverture and for which her husband is not liable. 

In 1870 the Married Women’s Property Act was passed in England, (33 & 34 
Viet. c. 93) and in India Act III of 1874 (Married Women’s Property Act) was 
enacted practically on the same lines. But as the Hindus had their own marriage 
law, it was not thought desirable by the Legislature to interfere with them. 
Accordingly it was provided by sec. 2 last clause that sec. 4 of the Indian Succe- 
ssion Act 1865 shall not apply and shall be deemed never to have applied to any 
marriage one or both parties to which professed at the time of their marriage 
the Hindu, Mahomedan, Buddhist, Sikh or Jaina religion. This clause was repealed 
by section 392 Sch. IX of the present Act. 

The recitals to the IVIarried Women’s Property Act are as follows : — 

“ And whereas by the Indian Succession Act, 1865, section 4, it is enacted that 
no person shall by marriage acquire any interest in the property of the person 
whom he or she marries, nor become incapable of doing any act in respect of his 
or her own property which he or she could have done if unmarried : 

And whereas by force of the said Act all women to whose marriages it applies 
are absolute owners of all property vested in, or acquird by, them, and their 
husbands do not by their marriage, acquire any interest in such property, but the 
said Act does not protect such husbands from liabilities on account of the debts of 
their wives contracted before marriage, and does not expressly provide for the 
enforcement of claims by or against such wives.” 

It is hereby enacted as follows : — 

IV, — Legal Proceedings hy and against Married WomeJi, 

7. A married woman may maintain a suit in her own name for the recovery 

of property of any description which, by force of the said 
Married women may Indian Succession Act, 1865 , or of this Act, is her separate 
take legal proceedings. ; and she shall have, in her own name, the same 

remedies, both civil and criminal, against all persons, for the protection and security 
of such property, as if she were unmarried, and she shall be liable to such suits, 
processes, and orders in respect of such property as she would be liable to if she were 
unmarried. 

8. If a married woman (whether married before or after the first day of 

January, 1866) possesses separate property, and if any person 
AVife’s liability for enters into a contract with her with reference to such property 
post-nup la e s. faith that her obligation arising out of such contract 

will be satisfied out of her separate property, such persOn shall be entitled to sue 
her, and, to the extent of her separate property, to recover against her whatever he 
might have recovered in such suit had she been unmarried at the date of the 
contract and continued unmarried at the execution of the decree. 


3 
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Provided that nothing herein contained shall — {a) entitle such persons to 
recover anything by attachment and sale or otherwise out of any property which 
has been transferred to a woman or for her benefit on condition that she shall 
have no power during her marriage to transfer or charge the same or her beneficial 
interest therein, or (i)) alfect the liability of a husband for debts contracted by 
his wife’s agency expressed or implied. 

F. — Husband's Liability for Wife's Debts- 

9. A husband married after the thirty-first day of December, 1865, shall not. 
Husband not liable ^7 reason only of such marriage, be liable to the debts of his 
for wife’s ante-nuptial wife contracted before marriage, but the wife shall be liable 
debts. to be sued for, and shall, to the extent of her separate pro- 

perty, be liable to satisfy such debts as if she had continued unmarried. : 

Provided that nothing contained in this section shall invalidate any contract 
. into which a husband may, before the passing of this Act, 

have entered in consideration of his wife’s ante-nuptial debts. 

The combined effect of these enactments is to place a married woman governed 
by the Succession Act in the same position as an unmarried woman, Le.^ she can 
dispose of her property without any hindrance on the part of her husband and she 
renders herself liable for her own engagements. 

Insurance by Wives and Husbands. — ^A right was also given by Sec. 5 of 
the Married Women’s Property Act to a married woman (not being a Hindu, 
Mahomedan, Buddhist, Sikh or Jain) to effect a policy of insurance on her own be- 
half and independently of her husband ; and that if she did so all the benefit under 
such policy would be deemed to be her separate property and the contract effected 
with the insurance company shall be as valid as if made with an unmarried woman. 
By section 7 of the same Act she was given the right to file a suit in her own name 
for the recovery of such property. The husband would not be liable for payment 
of premium under such contract by virtue of sec. 9. 

Previously if a wife effected a policy of insurance on her own life or on her 
husband’s life otherwise than by separate property and died in her husband’s 
lifetime, the husband became the absolute owner. Section 5 provided a remedy. 
That section has laid down a rule that if the wife contracted with an insurance 
company, the insurance company shall not ask any question to her as to whether 
the money was her separate property or not, but the insurance company shall be 
liable to the wife alone. 

Insurance by husband for benefit of wife : — ^A further benefit was confer- 
red and a right was created in favour of the wife and children of a married man 
by sec. 6 of the Married Women’s Property Act. That section was amended by Act 
XIII of 1926 and as amended it runs as follows : — 

“(1) A policy of insurance effected by any married man on his own life, and 
Insurance by bus- expressed on the face of it to be for the benefit of his wife, 
band for benefit of or of his wife and children, or any of . them, shall enure and 
wife. be deemed to be a trust for the benefit of his wife, or of his 

wife and children, or any of them according to the interest so expressed, and shall 
not, so long as any object of the trust remains, be subject to the control of the 
husband, or to his creditors, or form part of his estate. 

When the sum secured by the policy becomes payable, it shall, unless special 
trustees are duly appointed to receive and hold the same, be paid to the Official 
Trustee of the Province in which the office at which the insurance was effected 
is situate, and shall be received and held by him upon the trusts expressed in the 
policy, or such of them as are then existing. 
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And in reference to such sum he shall stand in the same position in all respects 
as if he had been duly appointed trustee thereof by a High Court, under Act 
XVII of 1864, section 10. 

Nothing herein contained shall operate to destroy or impede the right of any 
creditor to be paid out of the proceeds of any policy of assurance which may have 
been effected with intent to defraud creditors. 

(2) Notwithstanding anything contained in section 2, the provisions of sub- 
section (1) shall apply in the case of any policy of insurance such as is referred to 
therein which is effected by any Hindu, Muhammadan, Sikh or Jain in Madras, 
after the 31st day of December, 1913, or in any other part of British India, after 
the 1st day of April, 1923: 

Provided that nothing herein contained shall affect any right or liability which 
has accrued or been incurred under any decree of a competent Court passed before 
the 1st day of April, 1923.” 

In view of the conflicting decisions of the Bombay High Court in Shanher 
V. Umabai(e), and the decision of the Full Bench of the Madras High Court in 
Balamba v. Krishnayya{f) the Married Women’s Property Act was amended by 
Act XIII of 1923. 

By the amending Act of 1923 sec. 6 which was not^originally applicable to the 
policy of insurance effected by a Hindu on his own life for the benefit of his wife and 
children was made applicable to them in case of policy effected after 31st December 
1913 in Madras. The Madras High Court has held that this amendment does 
not enact that it shall not apply to policies effected before that date.(g) 

This proviso to sec. 6 introduced by the amending Act raised the question 
whether the policies effected in Madras before 31st December 1923 by a Hindu and 
a Mahomedan for the benefit of his wife and children created a trust. The Madras 
High Court in the Full Bench case(^) held that it did. Sec. 2 of the Married 
Women’s Property Act did not exempt all Hindus from the operation of sec. 6 but 
only it effected the rights of a married woman who was the wife of a Hindu. 
Where, therefore, a policy was effected by a Hindu for the benefit of his daughter 
a trust was created which was valid and sec. 6 as it originally stood applied and 
a trust was created in favour of the daughter with respect to the policy moneys 
against which the creditors of the assured had no right. Unfortunately for the 
daughter in this case it was held that the daughter was not entitled to enforce her 
claim against the insurance company or against the creditors as the contract with 
the insurance company was that the company should pay the amount to the 
executors or administrators of the assured. The presumption of advancement to 
daughter alone could not succeed as the words used in the policy were for 
the benefit of his wife and children.” 

This case was followed in National Insurance Co. v. Sethanwrial{i), and in 
Ram Bao v. Krishnayya{j ). 

With regard to Mahomedans also the Madras High Court has held(ft) that 
sec. 6 governs a policy effected by a Mahomedan made for the benefit of his 
children even before 1913. 

The decision in Balamba v. Krishnayya was given in December 1913 before 
the amending Act. In Abiramavalli v. Official Trustee of Madra$(l) the words 
inserted in the column of the policy “ to whom payable ” were to the assured 
or his wife if he predeceased her” and it was held that a trust in favour of the wife 

<c) 37 Bom. 471. (j) 52' Mad. 936. 

(/) 37 Mad. 488. W Ennayatullah v. Jeelanee, A. I. R. (1942) 

(g) Rama Rao v. Rjrishnamma^ 52 Mad. 936. M. 186. * 

ih) Balamba V. Krishnayya^ 37 Mad. 483. (0 55 Mad. 171. 

<( 2 ) G.> M* L. J. 4ioo. 
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was created. Even if the policy itself on the face of it does not show the nomina- 
tion but if in the proposal form in the cohimn of nominationn the words “self or 
wife” are use^ it was held that the proposal should be treated as part of the policy 
and sec. 6 applied and a trust was created(m). It was also held in this case that 
a contingent trust, i.e., a trust if the wife survived the husband or the husband 
dying before the policy matured was a good trust. This was the case of an 
endowment policy. 

The question whether a trust in favour of the wife was created at the inception 
when the policy of insurance was effected or whether the husband during his life 
retained the power to deal with the policy came up for consideration in Eshani 
Dasi V. Gopal Chandrain) and in Krishna v. Pramila{o) in which cases it was held 
that no trust was created by naming the wife as the nominee. In Lalithamhal v. 
Guardian of India Insurance Co. Ltd.{p) the same view was adopted. In this case 
the words under the column “ For whose benefit ” were “ the assured or his 
wife if he predeceased her”. Ten days after effecting the policy the assured by 
an endorsement assigned the policy to the Travancore National Bank. On the 
death of the assured the widow claimed the money but her claim was negatived. 
It was held that so long as the assured was alive, he was not in any way fettered 
by any trust and that the trust would only arise on the death of the assured. 
This case has been criticised in the subsequent decisions and has not been follow- 
ed by the Calcutta High Court. 

In Bengal Ins. Beal Property Co. Ltd. v. Velayammal{q) the widow of a 
deceased Hindu sued the company which had its head office in Calcutta in the 
Coimbatore Court. In the declaration of the policy the following words were 
inserted in the column ‘‘ name of nominee ”, self or wife ” showing that 
the policy was for the benefit of the assured or his wife. The premium was paid by 
the husband who died in Bangalore. Under the terms of the policy the moneys 
were payable in Calcutta. It was held that no part of the cause of action arose 
within the jurisdiction of the Coimbatore Court but as the company had put in the 
defence and was not prejudiced by the trial, the decree passed against the company 
in favour of the widow could not be interfered with, that a trust was created by 
sec. 6 and the Official Trustee of Bengal would be the trustee and he alone would be 
competent to sue for the enforcement of the trust. But under O. VIII r. 2 of the 
Code of Civil Procedure the company could not be allowed to raise a defence which 
it did not take in the written statement and that the widow was entitled to the 
policy money absolutely. This case was followed in In re Asha Lata Dasi{r) 
where an endowment policy on the life of the husband with wife as the nominee 
was held to fall within sec. 6 and the case of Lalithamhal v. The Guardian of India 
Insurance Co. Ltd. was dissented from. In Kannayal v. Suhharaya{s) the words 
“ the policy is for the benefit of the wife” were not found in the policy but it was 
stated that the amount due on the policy should be paid to the assured, on the 
expiry of 15 years or to his wife on the death of the assured if earlier. The assured 
became insolvent and the application was made by the creditor for the assignment 
of the policy in favour of the Official Assignee and it was held that the policy 
fell within sec. 6 and there was a trust in favour of the wife from the moment the 
policy was taken for her benefit, although she would not be entitled to claim 
anytiiing unless the event happened. The case of Lalithamhal v. Guardian of 
India Insurance Co. Ltd.:, was considered in this case. 

The Bombay High Court has taken a contrary view with regard to the applica- 
tion of the proviso to sec. 6. In Shankar v. Umabai{t) the Court held that 

(m) JKrMwanv. rc/a 2 /ee,I.L.R. (1938) Mad. 909. (a) (1937) Mad, 990. 

(n) 18 C. W. N. 1335. (r) (1940) 1 Cal. 64. 

( 0 ) 32 C, W. N. 634. (s) (1938) Mad, 867. 

(p) A. I. R. (1987) M. 645. (t) 37 Bom. 471, 
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as the Married Women’s Property Act did not apply to Hindus a policy of in- 
surance effected by a Hindu on his own life but expressed to be for the benefit of 
his wife did not create a trust for the benefit of his wife and on the death of the 
assured the policy formed a part of the estate of the deceased. This decision was 
given in 1913 before the section was amended and was followed by the Calcutta 
High Court in 1914 in Eshani Dasi v. Gopal Chandra Dey{u)^ The learned 
Judges went further in that case and held that a policy of life insurance 
effected by a Hindu for the benefit of his wife and children also was not governed 
by the provisions of sec. 6, although sec. 2 only provided that the Act did not 
apply to a married woman who was a Hindu or where husband was a Hindu at the 
time of the marriage. The learned Judges preferred to follow Shanker v. Umabai 
and dissented from the view of the Madras High Court in Balamha v. Krishnayya. 
Eshani Basils case was followed by the Calcutta High Court in Krishna Led v. 
Pramila Bala{v). That decision was given in 1928 after the Married Women’s Pro- 
perty Act was amended in 1923. 

The Bombay High Court in Binhai v. Bamanshaji{w)lcLt\d that an endowment 
policy was not a policy within the meaning of sec. 6 under which policy the sum 
was payable at death or at the particular age. But that decision is not approved 
of in In re Ashalata Basi{x) where it was held that an endowment policy on the life 
of the husband with the wife nominated to receive the amount fell within sec. 6 and 
a valid trust was created although it was contingent by the special provision in 
nomination. With respect it is submitted that the decision in Binhai v. Baman- 
shaji is not correct. 

Muhammadans : — Sec. 6 of the Married Women’s Property Act was by the 
Amending Act XIII of 1913 made applicable to Muhammadans in Madras to 
policies effected after 31st December 1913 and in other parts of India to policies 
affected after 1st April 1928. But the contingent nature of the trust created a 
conflict with the principles of Mahommadan law which made a contingent gift void. 
{See Mulla’s Mahomedan Law, llthEdn., p. 188). In consequence of this difficulty, 
when the Insurance Act IV of 1938 was passed, in sec. 38 in the following Sub-sec. 
was added : “(7) Notwithstanding any law or custom having the force of law to the 
contrary, an assignment in favour of a person made with the condition that it 
shall be in operative or that the interest shall pass to some other person on the 
happening of a specifical event during the lifetime of the person whose life is 
insured and an assignment in favour of the survivor or survivors of a number 
of persons, shall be^ valid”. After the passing of the Insurance Act IV of 1938 it 
was held in Sadiq "Ali v. Zahida Begam{y) that an assignment of a policy of 
insurance for life made by a Mahomedan husband in favour of his wife was valid, 
although there was a proviso in the assignment that in the event of her predeceasing 
him the assignment would become null and void as under sec. 38(7) of the Insurance 
Act the assignment was valid notwithstanding any rule of Muhammadan law to 
the contrary. 

The Madras High Court in Enayatulla v. Jeelanee{z) held that the amendment 
of the Married Women’s Property Act had not the effect of avoiding all the 
policies effected before the 31st December 1913 and that sec. 6 applied and a 
trust was created. The Court further held that a trust created under sec. 6 
can be revoked if the performance of the trust becomes impossible or the trust 
fails or is satisfied or comes to an end in which event the policy money will form 
part of the estate of the insured. See 78(a) of the Indian Trusts Act provides that 
a trust can be revoked where all the beneficiaries are competent to contract by 


(«) 

18 C. W.fN. 1855. 

(») 

(1940) 1 Cal. 64. 

(o) 

82 C. W. N. 684. 

(y) 

(1989) All. 257. 

i^) 

58 Bom. 513. 

(2) 

A. I. R. (1942) M. 186. 
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their consent. Under sc. 58 of the Indian Trusts Act, it is also competent for a 
beneficiary to transfer his interest and the interest of the beneficiaries, although, 
contingent, can be transferred because the right created under the policies is not 
in the nature of a mere right to sue. If the beneficiary is capable of transferring 
his interest he can also release it. If once the trust is put an end to the assured 
becomes the owner of the policy and of the moneys payable thereunder. 

Sec. 6 cl. (2) of the Married Women’s Property Act requires that when the 
sum secured by the policy becomes payable, it shall unless special trustees are 
appointed to receive the same, be paid to the Official Trustee of the Province. 
At the time when the Married Women’s Property Act was enacted in 187i 
the Official Trustee referred to was the Official Trustee appointed under the pro- 
visions of sec. 10 of Act XVII of 1864 . That Act has been repealed by the Official 
Trustee Act II of 1913. Sec. 8 of that Act enacts that any person intending to 
create a trust may with the consent of the Official Trustees appoint him to be the 
trustee of the trust property. What is there to happen if the Official Trustee 
declines to give the consent ? That question arose in Hari Dasee Debee v. Manu- 
facturers Life Insurance Co. Ltd.^{a) in which case the plaintiff who was a Hindu 
widow filed the suit against the insurance company claiming the money under 
the life policy effected by her husband on his life for the benefit of his wife. The 
defendants raised this point that the plaintiff was not entitled to sue under sec. 6 of 
the Married Women’s Property Act. Thereupon an application was made for the 
Appointment of special trustees and the application was granted and special 
trustees were appointed. The defendant company again raised the contention 
that the order (which was made ex parte) was without jurisdiction and the Judge 
had no power to appoint special trustees and the Official Trustee was the only 
person to whom the moneys were payable. Thereupon the plaintiff applied to 
the Official Trustee requesting him to undertake the trust and prosecute the suit. 
But as no indemnity was offered the Official Trustee declined. It was held that the 
words “ special trustees ” used in sec. 6 did not refer only to the trustees appointed 
by the husband but the words ‘‘ are duly appointed ” would cover an appointment 
made after the death of the husband and that such an appointment can only be 
made by the Court and the Court had power to appoint trustees under the Indian 
Trustees Act. 

The view taken in the above case that the Official Trustee mentioned in sec. 
6 of the Married Women’s Property Act has reference to the Official Trustee con- 
stituted by sec. 10 of Act XVII of 1864 and not the Official Trustee constituted 
by Act II of 1913 did not find favour with Ameer Ali, J.(5). . 

21. If a pCTSoftt whose domicile is not in British India marries 
. in British India a person whose domicile is in 
British India, neither party acquires by the mar- 
domicaed tod one riage any rights in respect of any property of the 
BritishMa. Other party not comprised in a settlement made 
previous to the marriage, which he or she would 
not acquire thereby if both were domiciled in British India at the 
time of the marriage. 

fTOw is sec. 4i of the Succession Act X of 1865. It does not apply to Hindus, Muhamadans, 

Buddhists, Sikhs or Jains (see sec. 22 clause 2.) ] 

This section lays down a special rule when the domicil of husband and wife 
is different before the marriage. It lays down two conditions before the section 

(a) (1937) 2 Cal. 67. 


(5) In re Zebunnessa Khaioon, (1939) 2; Cals. 
526. 
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becomes applicable : (1) that either of parties must have an Indian domicil and 
(2) the marriage must take place in British India. If these two conditions are 
fulfilled the section lay's down that by such a marriage neither party acquires by the 
marriage any right in the property of the other. This section like the previous 
section relates to the immediate e&ct of marriage but does not affect the right to 
succession. It will be seen from sections 15 and 16 of this Act that by marriage a 
woman acquires the domicil of her husband, and by section 5 succession to moveable 
property of a person is regulated by the law of his domicil. Therefore, if a woman in 
India possessing moveable property marries a person of English domicil, the 
husband will not acquire any right over her property during their joint lives, but if 
she dies he would become entitled to the whole of her property to the exclusion of 
her children according to English law(<;). 

Example 

A having an English domicil marries a wife B having an Indian Domicil. B has move- 
able property of her own. A does not acquire any right over B’s property. B dies leaving 
her husband A, a mother, and a brother. Under the Act the property would be divided 
as follows : — 

Husband mother and brother J equally (sec. 43). But succession to the moveable 
property of a deceased person is regulated by the law of the country of his domicil (sec. 5) 
and the wife B by marriage acquires her husband’s domicil. In this case, therefore, the 
succession will be according to the English law and under that law the husband will take 
the whole(d). 

Exception. — Doctrine of Restraint on Anticipation. — This section applies to all 
the property of the parties save and except the property settled by an anti-nuptial 
deed of Marriage Settlement. In England it is common for the parents of the bride 
and bridegroom to have marriage settlements executed settling some property for 
the benefit of the husband and wife and their issue. Such deeds usually contain a 
clause whereby the husband and wife enjoy the property settled for their separate 
use respectively without power to sell or charge the corpus of the property. This 
is known as the principle of “ Restraint on Anticipation.” It means restraint on 
alienation and is an exception established by equity in favour of married women to 
the general rule of law which regards conditions in transfers of property restraining 
alienations as null and void. Neither the Succession Act nor the Indian Married 
Women’s Property Act has abrogated this equitable principle, though at one time 
it was doubted(d). The case of Hippolite v. Stuart decided that sec. 8 of the 
Married Women’s Property Act extended to the separate property of a married 
woman which was subject to restraint upon anticipation. It gave the creditor of 
the married woman the right to attach her separate property, notwithstanding the 
restraint. But the case was dissented from in Re Mantel and Mantel(e), and Farran 
J., in Cursetjee P. Tarachand v. Rustomjee{f) declined to follow this decision and he 
held that the object of passing these Acts was to assimilate the position of a 
married woman to that of an unmarried one so far as regards her dealings with 
her own property. This doctrine has been given statutory effect by section 10 
of the Transfer of Property Act, which runs as follows : — “ Where property is 
transferred subject to a condition or limitation absolutely restraining the trans- 
feree or any person claiming under him from parting with or disposing of his 
interest in the property, the condition or limitation is void, except in the case of 
a lease where the condition is for the benefit of the lessor or those claiming under 
him : Provided that property may he transferred to or for the benefit of a woman 
{not being a HindUy Muhammadan or Buddhist) so that she shall not have power during 
her marriage to transfer or charge the same or her beneficial interest therein.^ ^ Also 
by sec. 2 of the Transfer of Property (Amendment) Act XXI of 1929 for the proviso 

(c) Miller v. Adm.-GeneraU 1 Cal. 412 ; Hill v. (e) 18 Mad. 19. 

Adm.-Generaly 23 Cal. 506. (jf) 11 Bom. 848. 

(d) Hippolite v. Stuart y 12 Cal. 522. 
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to sec. 8 of the Married Women’s Property Act, 1874, the following proviso has 
been substituted : “ Provided that nothing herein contained shall — {a) entitle 

such person to recover anything by attachment and sale or otherwise out of any 
property which has been transferred to a woman or for her benefit on condition 
that she shall have no power during her marriage, to transfer or charge the same 
or her beneficial interest therein.” By sub-sec. (1) of sec. 8 the separate property 
of a married woman became automatically bound for the payment of her 
liabilities whether she had any property at the date of the contract or not. The 
proviso saved the effect of restraint. Since the said amendment the Calcutta 
High Court has not followed, Hippolite v. Stuart in In re Trust of George 
Bridge{g) where under the will of George certain shares were settled for the benefit 
of his unmarried daughter ‘‘during her life for her separate use without power 
of anticipation.” The daughter married and incurred debts and her creditor 
filed a suit in which by consent decree receiver was appointed of the moneys 
payable to the daughter under her father’s will. The Oflfiicial Trustee declined to pay 
to the receiver and it was held that the receiver was not entitled to the moneys. 
It was further held in this case that before a creditor can obtain a decree against 
a married woman on her contract, much more has to be done than a mere proof 
of the contract and breach, and the decree when obtained will not be an ordinary 
money decree. It must be in the form laid down in (1887) 20 Q.B.D. 120. it 
is only in case of a married woman that the law makes this exception. Therefore, 
if a woman is unmarried at the date of the contract the law ordains that 
she cannot possess property subject to such condition(/i). Accordingly in Goudoiii 
V. Venhatesa{i) it w^as held that the income of property belonging to a married 
woman subject to a restraint on anticipation accruing due after the date of the 
decree against a married woman’s separate property was not liable to attachment. 

Hindus. — Sec. 21 does not apply to the succession to the property of any 
Hindu, Muhammadan, Buddhist, Sikh or Jaina (see sec. 22 (2) ). The provisions of 
the secs. 4, 5, 6, 7, 8 and 9 of the Married Women’s Property Act also do not apply 
to Hindus(j). 

22. (1) The property of a minor may be settled in con- 
Settiement of of marriage, provided the settlement 

minor’s pr<^erty m is made by the minor with the approbation of the 
minor’s father, or, if the father is dead or absent 
marriage. from British India, with the approbation of the 

High Court. 

(2) Nothing in this section or in section 21 shall apply to 
any will made or intestacy occurring before the first day of January, 
1866, or to intestate or testamentary succession to the property 
of any Hindu, Muhammadan, Buddhist, Sikh or Jaina. 

[Clause (1) is sec, 45 and clause (2) is sec. 331 of the Succession Act X of I860. It does 
not apply to Hindus, Mahomedans, Buddhists, Sikhs and Jains.] 

Sub-sec. {!) 

This is an enabling section and is based on the Infant’s Settlement Act, 1855 
(18 So 19 Viet. c. 43). A minor is incapable of dealing with his property. A 


(g) (1938) 2 Cal. 233; A. L R. (1938) C. 486; (i) 30 Mad. 378. 

42 C. W. N. 577. {j) Balamha v. Krishnayya, 37 Mad. 483; 

{h) Cursetjee P. Tarachand v, Bmtomjee, 11 Shankar v. Umabai, 15 Bom. L. R. 320. 

Bom. 348. 
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minor cannot make a will. This section enables a minor’s property to be settled on 
trust in the following case : 

(a) If the settlement is in contemplation of marriage, and 

(b) If the settlement is made with the approbation of the minor’s father or if 
he is dead or absent from British India with the approbation of the High Court. 
Both the conditions must be fulfilled. 

Sub-sec. (2) 

This sub-section applies to Parsis. As section 20 does not apply to any marriage 
contracted before the first day of January, 1866, this sub-sec. further enacts that 
sections 21 and 22 shall not apply to any willmadeor intestacy occurring before the 
first day of January, 1866. The effect of these enactments is to leave the law 
applicable to persons other than Hindus, Muhammadans, Buddhists, Sikhs and 
Jainas before 1st January, 1866, entirely unchanged. 
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PART IV. 


Of Consanguinity. 


23. Nothing in this Part shall apply to any will made or 
intestacy occurring before the first day of January, 
^^piication of qj. to intestate or testamentary succession to 

the property of any Hindu, Muhammadan, Bud- 
dhist, Sikh, Jama or Parsi. 

[This is sec, 331 of the Succession Act X of 1865, and sec, 8 of the Parsi Intestate Succession 
Act XXI of 1865,) 

The whole of this Part applies to Europeans, East Indians, Eurasians, Jews 
and Armenians(a), Indian Christians and other persons professing the Christian 
religion domiciled in British India. 

This part applies to all the Europeans in India not having an Indian domicil 
so far as it relates to succession to moveable property. But if a person domiciled 
in England dies in India leaving a will and possessed of moveable property in India, 
the Courts in India will not grant probate unless the will is executed according to 
English law(6). 

24. Kindered or consanguinity is the connec- 
sa^SSty. relation of persons descended from the same 

stock or common ancestor. 


[flhis is sec, 20 of the Succession Act X of 1865*] 

The relationship contemplated by this and the subsequent sections is the 
relationship flowing from lawfiil wedlock(c). 

The definition of the word kindred ” or consanguinity ” is taken from 
Blackstone’s commentaries. Consanguinity is of two kinds — (1) lineal (sec. 25) and 
(2) collateral (sec. 26). The expression “ next of kin ” also means the same thing. 
It means the nearest blood-relations of the piopositus in an ascending and dec- 
cending line(d). Although a widow is entitled to a share in case of the intestacy 
of her husband, she is not his next of kin(^). A mother-in-law, or step mother is 
not a next of kin(/). To constitute a next of kin there must be blood-relationship 
between him and the intestate. 


25. (1) Lineal consanguinity is that which subsists between 
two persons, one of whom is descended in a direct 
consan- ^ixie from the other, as between a man and his 
father, grandfather and great-grandfather, and so 
upwards in the direct ascending line ; or between a man and his 
son, grandson, great-grandson and so downwards in the direct 
descending line. 

(2) Every generation constitutes a degree, either ascending 
or descending. 

(а) Solomon v. Ezra, 1 Boulnois 284, In re (d) Halton v. Foster, L. R. 3 Ch. 505 ; Harris 

Sarah Ezra, 58 Cal. 761. v. Newton, 46 L. J. Ch. 268. 

(б) Stanley v. Barnes, 8 Hagg. 373. (c) Watt v. Watt, 3 Ves. 244. 

(c) Smith V. Massey, 80 Bom., 500, 8 Bom. (/ ) Rutland v. Rutland, 2 P. W. 209 at p. 

L. R. 822. 215. 



23 - 27 ] 


CONSANGUINITY . 


43 


(3) A person’s father is related to him in the first degree, and 
so likewise is his son ; his grandfather and grandson in the second 
degree ; his great-grandfather and great-grandson in the third 
degree, and so on. 

{This is sec. 2J of the Succession Act X of 1866.'\ 


26. (1) 

Collateral consan- 
guinity. 


Collateral consanguinity is that which subsists be- 
tween two persons who are descended from the 
same stock or ancestor, but neither of whom is 
descended in a direct line from the other. 


(2) For the purpose of ascertaining in what degree of kindred 
any collateral relative stands to a person deceased, it is necessary 
to reckon upwards from the person deceased to the common stock 
and then downwards to the collateral relative, a degree being 
allowed for each person, both ascending and descending. 

[This is sec. 22 of the Succession Act X of 1865.'\ 


Classification. — ^These two sections classify consanguinity — lineal and colla- 
teral. Lineal consanguinity is when two persons are connected in one straight line 
whether descending or ascending drawn from the propositus. Collateral consan- 
guinity is when two persons are connected by a descending line which is not a 
straight line. Under these definitions of relationship husband and wife will not 
come for they bear neither lineal consanguinity nor collateral consangumity(g). 

Mode of calculating Degrees. — ^In case of lineal consanguinity every^ gene- 
ration counts a degree ascending or descending. In case of collateral consanguinity 
the rule is to count upwards from the person deceased to the common stock and then 
downwards to the collateral relative, reckoning a degree for each person both 
ascending and descending ; or, in other words to take the sum of the degrees in both 
lines to the common ancestor. It must be noted that in counting the degrees the 
propositus is to be excluded, e.g., a man’s son or father is related to him in the first 
degree, a man’s first cousin in the fourth degree. (See Schedule I referred to in 
section 28 Table of Consanguinity. 

Persons held for tti . i • 

purpose of succes- 27. For the purpose of succession, there is no 
distinction— 

related to deceased. 

(а) between those who are related to a person deceased 
through his father, and those who are related to him through his 
mother ; or 

(б) between those who are related to a person deceased by the 
full blood, and those who are related to him by the half blood ; or 

(c) between those who are actually bom in the lifetime 
of a person deceased and those who at the date of his death were 
only conceived in the womb, but who have been subsequently 
bom alive. 

[This is sec. 23 of the Succession Act X of 1865.] 


(g) Administrator General v. Simpson^ 26 Mad. 532. 



44 


THE INDIAN SUCCESSION ACT. 


[Secs. 


Clause (a) 

Relations by the father’s side and the mother’s side are in equal degree of 
kindred ; and therefore equally entitled to succeed. 

Clause {h) 

This clause abolishes the distinction between full blood and half blood. 


Example, 

A, a widow, has a daughter B by her first husband. A marries again and by her 
second husband «the has two sons C and D. B dies intestate and unmarried leaving 
property. The property will be divided equally between A, C and X)(h). 

Clause (c) 

According to this clause children en venter sa mere arc deemed to be in existence 
at the time of the father’s death. 


Mode of comput- 
ing degrees of kind- 
red. 


28. Degrees of kindred are computed in the 
manner set forth in the table of kindred set out 
in Schedule I. 


lUmtrations 

(i) The person whose relatives are to be reckoned, and his cousin-german, or first 
cousin, are, as shown in the table, related in the fourth degree ; there being one degree 
of ascent to the father, and another to the common ancestor, the grandfather ; and from 
him one of descent to the uncle, and another to the cousin-german, making in all four degrees, 

(ii) A grandson of the brother and a son of the imcle, z,e,, a great-nephew and a cousin- 
german, are in equal degree, being each four degrees removed. 

(Hi) A grandson of a cousin-german is in the same degree as the grandson of a great 
uncle, for they are both in the sixth degree of kindred, 

[This is sec* 24 clause (1) of the Succession Act X of 1865, the illustrations are clauses 
2, 8 and 4 of that section.] 

First Cousin or Cousin- German. — ^The word cousin or first cousin means 
primarily children of uncles and aunts. The propositus and his first cousin are 
related in the fourth degree, following the rule of computing from the propositus 
ascending to his father one degree ; then to the common ancestor, the grandfather, 
two ; then, descending from the grandfather to the uncle, three ; and from the 
uncle to the child of the uncle, first cousin, four. 

Second Cousin. — ^The word second cousin means a person who has the same 
great-grandfather or great-grandmother and is related to the sixth degree, thus, 
from the propositus ascending to his father, one ; from his father to his grandfather, 
two ; from his grandfather to his great-grandfather (the common ancestor), three ; 
then descending from the great-grandfather to the great-uncle, four ; from the 
great-uncle to the great-uncle’s son, five ; from his great-uncle’s son to his second 
cousin, six. 

A first cousin twice removed is in the same degree as a second cousin ; for 
they are both in the sixth degree of consanguinity (see Schedule I). But a first 
cousin once removed takes precedence over a second cousin. 


{h) Jessapp v. Watson, 1 M. & K. 665. 
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PART V. 

Intestate Succession. 


CHAPTER I. 
Preliminary. 


29. (1) This Part shall not apply to any intestacy occurring 

before the first day of January, 1866, or to the 
property of any Hindu, Muhammadan, Buddhist, 
Sikh or Jaina. 

(2) Save as provided in sub-section (1) or by any other law 
for the time being in force, the provisions of this Part shall con- 
stitute the law of British India in all cases of intestacy. 

[This is sec, 2 and B21 of the Succession Act X of 1865*) 

Sub-sec. (1) 

Pari V, Chapters, I, II and III lay down the rules of succession to the property 
of a person dying intestate. Chapter I lays down that Part V shall constitute the 
law of British India in all cases of intestacy. Chapter II lays down the rules of 
succession in cases of intestates other than Parsis and Chapter III lays down the 
rules of succession for Parsi intestates. 

The whole of this Part applies to Europeans, Indian Christians, Jews, 
Armenians and other persons professing Christian religion domiciled in British 
India. Chapter I applies to Parsis. 

This sub-section again leaves the law applicable to Europeans, Indian Christians 
and Parsis before the first day of January, 1866, untouched ; such law was the 
Common Law of England except as modified by any customary law applicable to the 
Parsis or the Indian Christian community. 

Sub-sec. {2) 

Extent of the Act. — ^This Act extends to the whole of British India and 
Zanzibar ; — ^As regards Zanzibar by clause II of the Zanzibar Order in council dated 
7th July 1897 the Indian Succession Act, 1865, except sec. 331 was made applicable to 
Zanzibar. By clause 29 of the same Order, Zanzibar was to be deemed a district of 
the Presidency of Bombay for the purposes of this Act(a). This sub-sec. is section 2 
of the Indian Succession Act of 1865. It applies to Parsis as the provisions of the 
Parsi Intestate Succession Act^(XXI of 1865) are incorporated in Chapter III of 
this Part and the Parsi Intestate Succession Act is repealed. (See Schedule IX). 


As to what pro- 
perty deceased con- 
sidered to have 
died intestate. 


30. A person is deemed to die intestate in 
respect of all property of which he has not made 
a testamentary disposition which is capable of 
taking effect. 


lUustraiions 

(i) A has left no will. He has died intestate in respect of the whole of his property. 

{ii) A has left a wUl, whereby he has appointed B his executor ; but the will contains 
no other provisions. A has died intestate in respect of the distribution of his property. 


(a) Maclcod v. Consul General of Zanzibar ^ 8 Bom. L. R. 725. 
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(Hi) A has bequeathed his whole property for an illegal purpose. A has died intestate 
in" respect of the distribution of his property. 

(iv) A has bequeathed 1,000 rupees to B and 1,000 rupees to the eldest son of C, and 
has made no other bequest ; and has died leaving the sum of 2,000 rupees and no other 
property. C died before A without having ever had a son. A has died intestate in respect 
of the distribution of 1,000 rupees. 

]This is sec. 25 of the Succession Act X of 18 65») 

What is intestacy, — man is considered to die intestate in respect of all 
property of which — 

(1) He has not made a testamentary disposition, e.g., when he has left no 

will. 

(2) He has made a will but the will is not capable of taking effect, e.g., 
when he has bequeathed his whole property for an illegal purpose or if the subject 
of the bequest is non-existing, (see ill. iv). 

Intestacy is of two kinds — total intestacy or partial intestacy. A man may die 
partly testate and partly intestate, e.g., where the will contains several bequests 
to several legatees, but there is no disposition of the residue; he dies intestate as 
regards the residue(fe). 

The word ‘‘ intestate ” is defined in section 55 of the Administration of 
Estates Act (15 Geo. 5 . c. 23 ) as follows : — Intestate ” includes a person who 
leaves a will but dies intestate as to some beneficial interest in his real or personal 
estate. 

Illustration (ii). — Executor's Right to Residue : — In England before the 
Executor’s Act, 1830 , (Will IV., ch. 40 ) if a testator by his will appointed an executor 
but did not dispose of the residue, the executor took the residue absolutely, unless 
by implication or presumption he appeared to be a trustee only. This was abolished 
by the Executor’s Act, 1880 , and the executor is merely a trustee of any residue not 
expressly disposed of by the will for the persons entitled under the Statute of 
Distribution. 

According to illustration {ii) of this section the executor takes no beneficial 
interest in the property of the testator which he has not disposed of by his will. 

Example 

A testator executed Ixis will on a printed form and in the column for appointment 
of executor he filled up the name of his wife and directed her to pay his debts and funeral 
and testamentary expenses. The clause for disposition of the property was kept blank 
thus, “ I give and bequeath unto— ’. It was contended that the widow was entitled to 
take the property. Held, that the widow took the property as a trustee for persons entitled 
as on intestacy including herself(c). 


CHAPTER II 

Rules in cases of Intestates other than Parsis. 

Chapter not to 31 • Nothing in this Chapter shall apply to 

apply to Parsis. Parsis. 

[This is sec. 8 of the Parsi Intestate Succession Act XXI of 1865.] 

This chapter applies to Europeans and Indian Christians only and lays down 
the shares of the next of kin of the deceased in cases of intestacy. 

For rules relating to Parsis see Ch. III. 

(c) In re Skeats, Thain v. Gibbs. (1936) 1 Ch, 
683, 


(b) Erasha v Jerhai, 4 Bom 537. 
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32. The property of an intestate devolves upon the wife 
• or husband, or upon those who are of the kindred 

such property. deceased, in the order and according to the 

rules hereinafter contained in this Chapter. 

Explanation. — widow is not entitled to the provision hereby 
made for her if, by a valid contract made before her marriage, she 
has been excluded from her distributive share of her husband’s 
estate. 

[T/?w is sec, 20 of the Sitccession Act X of 18 SO,} 

Explanation. — It is based on the doctrine of English law whereby the 
widow’s right under the Statute of Distribution to participate in the personal 
property of her husband may be validly barred by a settlement executed before 
marriage. The Explanation gives statutory effect to the same principle. The 
settlement must be ante-nuptial and not post-nuptial. 

Where intestate 
has left widow and 

or^dolTandktad- Where the intestate has left a widow — 

red only or widow 
and no kindred. 

(a) If he has also left any lineal descendants, one-third of 
his property shall belong to his widow, and the remaining two- 
thirds shall go to his lineal descendants, according to the rules 
hereinafter contained ; 

(b) Save as provided by section S3A if he has left no lineal 
descendant, but has left persons who are of kindred to him, one-half 
of his property shall belong to his widow, and the other half shall 
go to those who are of kindred to him, in the order and according 
to the rules hereinafter contained ; 

(c) if he has left none who are of kindred to him, the whole 
of his property shall belong to his widow, 

[This is sec. 27 of the Succession Act X of 1865. In sub’Sec. [b) the words in italics are 
added by s. 2 Act 40 of 1926.] 

Share of the Widow. — ^This section declares the share of the widow in her 
husband’s estate on the husband dying intestate. 

(a) J if the husband has left lineal descendants. 

(b) 4+Iis. 5000/- if there are no lineal descendants but there are collateral 

relations of the husband and the net value of the property exceeds 
Rs. 5000 (sec. 33A). 

(c) Whole (i) if the husband has left no kindred to him. 

(ii) if the nett value of the whole property is less than Rs. 5000/- 
(sec. 33A.) 

If a Hindu becomes a convert to Christianity and dies leaving a Christian widow 
and a Hindu brother and sister the distribution will be according to this Act and the 
widow will take half and the brother and sister will take half equally(d). But if 
a Hindu marries a Hindu girl and then becomes a Christian whereupon the Hindu 

(d) Nepen Bala v. Ksiti Kanta, 15 C. W. N. 158. 
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wife refuses to live with him and renounces all claims to his estate, she is not 
entitled to her share as a widow(c). 

33A. (1) Where the intestate has left a widow 

Special provision but uo lineal descendants and the nett value 
*and *no property does not exceed five thousand 

lineal descendants, rupees, the wholc of his property shall belong to 
the widow. 

(2) Where the nett value of the property exceeds the sum of 
five thousand rupees, the widow shall be entitled to five thousand 
rupees thereof and shall have a charge upon the whole of such 
property for such sum of five thousand rupees, with interest thereon 
from the date of the death of the intestate at 4 per cent, per annum 
until payment. 

(3) The provision for the widow made by this section shall 
be in addition and without prejudice to her interest and share in 
the residue of the estate of such intestate I’emaining after payment 
of the said sum of five thousand rupees, with interest as aforesaid, 
and such residue shall be distributed in accordance with the provi- 
sions of section 33 as if it were the whole of such intestate’s pro- 
perty. 

(4) The nett value of the property shall be ascertained by 
deducting from the gross value thereof all debts, and all funeral 
and administration expenses of the intestate, and all other lawful 
liabilities and charges to which the property shall be subject. 

(5) This section shall not apply — 

(a) to the property of : — 

(i) any Indian Christian, 

(w) any child or grandchild of any male person 
who is or was at the time of his death an Indian 
Christian, or 

(m) any person professing the Hindu, Buddhist, 
Sikh or Jaina religion the succession to whose 
property is, under section 24 of the Special 
Marriage Act, 1872, regulated by the provi- 
sions of this Act ; 

(b) unless the deceased dies intestate in respect of all 
his property. 

This section was inserted by Act XL of 1926 in order to make a better pro- 
vision for the widow when the estate is small. It is based on Statute 63 & 54 
Viet. c. 29. This section will become applicable under the following circumstances: — 

(1) Where the husband has died intestate in respect of all his property (sub- 
■ clause 5(6)). If the husband dies leaving a will but the will is not capable of taking 

(e) Administrator-General v. Anandachari, 9 Mad. 466. 
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effect as to a portion of his estate, this section will not apply. But if the will is not 
capable of taking effect as to the whole of his property the section will apply. 

(2) Where the nett value of the property does not exceed five thousand 
rupees. Xf it exceeds five thousand rupees the widow gets Rs. 5,000 first + one-half 
share in the residue. 

(3) Where the husband has left no lineal descendants. 

Sub-sec^ (4) 

Ascertainment of Nett Value. — ^The property mentioned in this sub-section is 
both moveable and immoveable property. In England in the case of fee simple 
the net value is calculated at 20 years purchase of the annual value at the date of 
the death of the intestate as determined by the law of the property tax. It is the 
gross value of the estate minus the following: (a) debts left by the intestate, (b) his 
funeral expenses, (c) administration expenses payment of duty and expenses 
of petition and costs of an administration suit (if any), and (d) all other lawful 
liabilities and charges. 

Sub-sec* (5) (a). 

Indian Christians are excluded from the benefit of this section. To them 
sec. 33 will apply. 

Sub-sec. (5) (6). 

This sub-sec. is in accordance with the English Act. The provision of this 
section will apply only when there is total intestacy and not partial intestacy, 
(see Preamble to the Amending Act 40 of 1926). It will apply when there is a 
complete failure by lapse of all beneficial interests under a will(/). If the husband 
has left a will not mafang a sufficient provision or any provision for the widow there 
is an indication that he does not want hei to benefit and this section will not help 
the widow in such a case. The Legislature has only provided when the person has 
died intestate in respect of all his property. This sub-sec. is an independent sub-sec. 
and is not part of sub-sec. 5(a). Sec. 38A does not apply to an Indian Christian 
and to the persons specified in sub-sec. (5) (a) (ii) and (Hi) even if they died in- 
testate in respect of all their property(g). 


34. Where the intestate has left no widow, his property 
r intestate lineal descendants or to those who 

are of kindred to him, not being lineal descendants, 
and where he has according to the Tules hereinafter contained; and, 
e t no in re . none who are of kindred to him, it 

shall go to the Crown. 


[This is sec. 28 of the Succession Act X of I860.] 

Share of Lineal Descendants. — Sections 87 to 40 lay down the shares of 
the lineal descendants and the share is worked out as follows : — If there is a widow 
she takes | and | goes to lineal descendants. If there is no widow the property goes 
to the lineal descendants as laid down in sections 87 to i^O. If there are no lineal 
descendants, the property goes to those who arc kindred to the deceased in the 
proportions laid down in sections 41 to 48. The word “ kindred ’’ is defined in 
section 24. But the word kindred used in this section excludes the lineal des- 
cendants. i.e., “ not being lineal descendants.” 

Share of the Grown. — The Crown takes the whole only if there is no widow, 
nor lineal descendants nor kindred. At one time if an illegitimate person died 

(/) Re. Culfc (190S), 2 Ch, 500. (g) Anilayi v. Antonimuihu, A. I. R. 1945 M. 
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leaving no wife or children, the Crown took the whole property as Iona vacantia but 
it was customary for the Crown to regrant the property to the persons who, if the 
deceased had 'been legitimate would have been entitled to it as next-of-kin. A 
notification was issued under the Act of 1865 which is published in the Gazette of 
India, 5th April 1873, Part IV., at p. 334 giving effect to the practice of regranting 
the property stated above. If the Crown takes the property by escheat, this 
Act does not apply to the Crown(ft). 

35. A husband surviving his wife has the same rights in 
respect of her property, if she dies intestate, as 
wiStwer^ * ® ° * a widow has in respect of her husband’s property, 

if he dies intestate. 

\This is sec. 43 of the Succession Act X of 1865.] 

Share of the Husband. — 

(а) I if there are lineal descendants, (sec. 33). 

(б) Rs. 5,000 if there are no lineal descendants but collaterals and the 
nett value of the estate exceeds Rs. 5,000 (sec. 33A). The additional sum of 
Rs. 5,000 under section 33A is mentioned as the share of the widow under sec.33A 
but under this section the husband has got the same right, (see Statement of Objects 
and Reasons, Gazette of India, (1926), Part V p. 114). 

(c) Whole (?) if there are no kindred of the wife, 

(ii) if the nett value of the estate is less than Rs. 5,000. 

(Hi) If the wife dies leaving no lineal descendants or next-of-kin, 
the husband is entitled to the whole (sec. 33c.)(t). 

Judicial separation. — If an order under the Indian Divorce Act IV of 1869 
is passed for the judicial separation and the wife dies whilst the separation conti- 
nues, the wife is from the date of the order considered to be an unmarried woman 
with respect to her property and in case she dies intestate her property becomes 
distributable as an unmarried woman as if her husband was dead, (see sec. 24 
Indian Divorce Act). 

Distribution where there are lineal descendants. 


36 . 


Rules of distribu* 
tion. 


The rules for the distribution of the intestate’s property 
(after deducting the widow’s share, if he has left 
a widow) amongst his lineal descendants shall be 
those contained in sections 37 to 40. 


[This is sec. 29 of the Succession Act X of 1365.] 

The rules of distribution of the property of an intestate are laid down in 
sections 37 to 40 when there are lineal descendants and in sections 41 to 48 when 
there are no lineal descendants and the order of distribution is as follow^s : — 

(J.) To deduct first the share of the husband or wife as the case may be. 

(2) If there are lineal descendants to distribute the residue (or the whole if 

there is no husband or wife) amongst the lineal descendaixts in the 
shares and proportions laid down in sections 37 to 40. 

(3) If there are no lineal descendants then only to distribute the residue (or 

the whole if there is no husband or wife) amongst the kindred of the 
intestate in the shares and proportions laid down in sections 4 2 to 48. 

{k) Secretary of State v. Girdhari Lad, 54 All. (i) Gania Daniyelu v. Gunnti Yesu, A. I. 22. 
226. (1925) M. 1110. 
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37. Where the intestate has left surviving him a child or 

children, but no more remote lineal descendant 
Where intestate through a deceased child, the property shall be- 
children only. long to lus survivmg child, if there IS only one, 
or shall be equally divided among all his surviving 
children. 

[This is sec, 30 of the Sticcession Act X of 1865,) 

Share of Children. — ^Where the intestate has left a widow and child, the 
widow gets one-third and the child gets two-thirds. If there is no widow the child 
gets whole. If there are more than one child, im,, sons and daughters only, i,e,, lineal 
descendants of the first degree, they take equally whether male or female. A 
posthumous child has the same right as if it was actually born at the date of the 
death of the intestate, (see illustration {iv) sec. 40). 

An adopted child is not a child within the meaning of this section(^' ). 

Illegitimate Child. — ^The word “ child ’’ used in this section does not include 
an illegitimate child(A;). 

38. Where the intestate has not left surviving him any 
.... child, but has left a grandchild or grandchildren 

has left no child, and no more remote descendant through a deceas- 
grandchild, the property shall belong to his 
si-uKcMi icn. surviving grandchild if there is only one, or shall 
be equally divided among all his surviving grandchildren. 

Illustrcstions 

(i) A has three children, and no more, John, Mary and Henry. They all die before 
the father, John leaving tw'o children, Mary three, and Henry four. Afterwards A dies 
intestate, leaving those nine ^andchili'en and no descendant of any deceased grandchild. 
Each of his grandchildren will have one-ninth. 

(ii) But if Henry has died, leaving no child, then the whole is equally di\ ided betw’een 
the intestate’s five grandchildren, the children of John and Mary. 

[This is sec. 31 of the Succession Act X of 1865. Illmf ration (c) of that section is omitted 
and is transposed to sec, 40, illustration (in).] 

Share of Grandchildren. — ^When there are grandsons and grand daughters 
only, i.e., all lineal descendants of the second degree, they take equally. That was 
the state of the law in England when the Act of 1865 was passed. But according 
to the decision in Ross’s Trust{l) it has been decided that such descendants take not 
per capita but per stirpes, (Williams on Executors 12th Eln. p. 1021.). 

39. In like manner the property shall go to 
haTtefroniy^r^t- Surviving lineal descendants who are nearest 

grandchildren OT re- in degree to the intestate, where they are all in 
lineal descen- degree of gTcat-grandchildren to him, or are 

all in a more remote degree. 

[This is sec, 32 of the Succession Act X of I860.) 


( i ) Ma Khin v. Ma Ahma, 12 Rang. 184. A. T. R. (1931) C. 569. 

f/t) In the Goods of Sarah Ezra, $8 Cal. 761; (0 h. R. 13 Eq. 286. 
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Share of Great-grandchildren. — When there arc great-grandchildren or 
other remote lineal descendants all in the same degree only, they share equally both 
males and females. 


40. (1) If the intestate has left lineal descendants who do 

not all stand in the same degree of kindred to 
and the persons through whom the more 
dants, not all in remote are descended from him are dead, the 
S^edt?htai,ani Property shall be divided into such a number 
those through whom of equal shares as may correspond with the number 
*sSStd1!?°dead* ^he lineal descendants of the intestate who 
either stood in the nearest degree of kindred to 
him at his decease, or, having been of the like degree of kindred 
to him, died before him, leaving lineal descendants who survived 
him. 

(2) One of such shares shall be allotted to each of the lineal 
descendants who stood in the nearest degree of kindred to the 
intestate at his decease ; and one of such shares shall be allotted 
in respect of each of such deceased lineal descendants ; and the 
share allotted in respect of each of such deceased lineal descendants 
shall belong to his surviving child or children or more remote 
lineal descendants, as the case may be ; such surviving child or 
children or more remote lineal descendants always taking the 
share which his or their parent or parents would have been en- 
titled to respectively if such parent or parents had survived the 
intestate. 

Illustrations 

(i) A had tlirec children, John, Mary and Henry ; John died, leaving four children, 
and Mary died, leaving one, and Henry alone survived the father. On the death of A, 
intestate, one-third is allotted to Henry, one- third to John’s four children, and the remain- 
ing third to Mary’s one child. 

(ii) A left no child, but left eight grandchildren, and two children of a deceased grand- 
child. The property is divided into nine parts, one of which is allotted to each grand- 
child, and the remaining one-ninth is equally divided between the two great-grandchildren. 

(Hi) A has three cliildren, John, Mary and Henry; John dies leaving four children* 
and one of John’s children dies leaving two children. Mary dies leaving one child. A 
afterwards dies intestate. One-third of his property is allotted to H<‘nry, one-third to Mary\ 
child, and one-third is divided into four parts, one of which is allotted to each of John\ 
three sr^mng children, and the remaining part is equally divided betT\een Jolm s two 
grandchildren. 

(i?)) A has two ehiidren, and no more, Jolui and Mary. John dies before his fathei, 
leaving ms wife pregnant. Then A dies leaving Mary surviving him, and in due time a 
cluld of John is bom. A’s property is to be equally divided between Mary and the posthu- 
mous child. ^ 

p:Ms is sec. 33 of the Succession Act X of mo, illust) ation (iv) is illuUtation (c) ofsec.Zl 
of that AcL] ' ' ^ 

Share of children, grandchildren ") 
and great-grandchildren and I -c^ 

other lineal descendants, (t.e., 1 per stirjm, i.e,, grandchildren and 

lineal descendants who do not all f great-grandchildren take equally between 
stand in the same degree of them their deceased parent’s share, 
kindred). 
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Examples 



a) 


A=Wi 

1 


*dead. 


1 

S. 2/9 

* 

*k 2/9 

*ll. 2/9 

1 




J 1 1 

S. 1/9 D. 1/9 S. 1/9 

1 

1>. 1/9 


(2) 


*A-=vyj 


*dead. 


4 . 

1 

lU 

1 

i 

s.* 

1 


lx" 

1 

-=l/9 S. 

1 1 I 

*S. =1/9 D.= l/9 S, 

.=1/9 *1j! = 1/9 




li. 1, 

1 

11. 

T>. 


5x1/9=1/18 

1/18 5x1/9 = 1/27 

1/27 

1/27 


Note. In example (1) A is the propositus. A dies leaving widow W, one son S and 
four grandchildren S and D and S and D. Wi^’ow takes J and the ^ will be divided into 
three shares 2/9, 2/9 and 2/9 and the share of the pre-deceased son and daughter will be 
equally divided between their children 1/9 and 1/9. 

In example (2) all the children of the propositus are dead but he leves a widow, four 
grandchildren and five great-grandchildren. The widow will take the one-third and the 
two- thirds will be divided into six parts as there are six grandchildren (four living and 
two dead), each grandchild taking one-ninth ; the respective shares of the deceased grand- 
children will go to their children equally. Observe, that in this case the stirpes or root is 
the grandchildren and not the children as all the children are dead. If any child of A were 
living, the root would be the children. (See illustration (iv) sec. 40.) 

The rule in England seems to be different. See in Re Ross’ Tntsts{m), where the share 
is calculated according to the number of children and not with reference to the number of 
grandchildren as in the above case. 

It may also be noted here that in construing the will where the testator desires 
his property to be divided amongst his children and their lineal descendants that 
the general rule is to take children as the stock and make division accordingly. 
In Sidey v. Perpetual Trustees Estate Co. Ltd.(n) the will contained the following 
clause “ from and after the death of the last survivor of my four children I give 
devise and bequeath the whole of my residuary estate to and amongst my then 
surviving descendants in such manner that the same shall be divisible per stirpes 
among the children, grandchildren and remoter issue of such of my children as 
shall have left issue.” The testator left four children one of whom died without 
issue. It was held that the children of the testator formed the stocks of descent 
and the estate became divisible into three equal parts one of which should go per 
stirpes to the issue of each of the testator’s three children who left issue. 

Distribution where there are no lineal descendants. 

Rules of distribu Where an intestate has left no lineal descen- 

tion where inSate dants, the Tules for the distribution of his property 
has left no lineal (after deducting the widow’s share, if he has left a 
escen ants. widow) shall bc thosc Contained in sections 42 to 48. 

\This is sec. 34 of the Secession Act X of 1863.] 

Sections 42 to 48 lay down the rules of distribution of the property of an 
intestate where the intestate has died without leaving children or remoter lineal 
descendants and the rules of distribution are as under in order of priority. 


(m) L. R. 18 Eq. 286. 


(n) (1944) W. N. 189, 
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(1) 

Widow 

and 

Father 

4 

(sec. 42). 

(3) 

^Vidow 

4 

and 

Mother, Brothers and Sisters 

1 equally 

(sec. 43). 

(S) 

VMdow 

i 

and 

Mother, Brothers, Sisters, and 
Children of any deceased 

Brother or Sister. 

1 equally per stirpes. 

* (sec. 44). 

(4) 

Widow 

1 

and 

Mother and Children of 

Brothers and Sisters. 

J equally per stirpes. 

(sec. 45) 

(3) 

Widow 

i 

and 

Mother 

4 

(sec. 46) 

(e) 

Widow 

i 

and 

Brothers and Sisters and 
Children of predeceased 

Brothers and Sisters, 
i equally pet stirpes. 

(sec, 47) 

(7) 

Widow 

i 

and 

Remote kindred 

1 (in the nearest degree). 

(see. 48) 


Where intestate’s 42. If the intestate’s father is living, he sliall 
father living. succced to the property. 

{this is sec. 35 of the Succession Act X of 

Father’s Share — 

(1) ^ when the intestate leaves a widow. 

(2) Whole when the intestate has left no widow. 

Note. — Father excludes any other kindred(o). Although a father and a son of the 
intestate stand in the first degree of kindred the father is excluded when there is a son or 
remoter lineal descendant. 

Under this section a Hindu father can succeed to the property of his son 
convert to Christianity(p). 

43. If the intestate’s father is dead, but the intestate’s 
Where intestate’s ”?other is living and there are also brothers or 
father dead but his sisters of the intestate living, and there is no child 
mother, brothers living of any deceased brother or sister, the mother 
an sisers ivmg. Uying brother or sister shall succeed to 

the property in equal shares. 

Illustration 

A dies intestate, survived by his mother and two brothers of the full blood, John and 
Henry, and a sister Mary, who is the daughter of this mother, but not of his father. The 
mother takes one-fourth, each brother takes one-fourth, and Mary, the sister of half blood, 
takes one-fourth, 

[This is sec. 36 of Succession the Act X of 1865. '\ 

Mother’s Share. — ^Mother shares after the father if there are no lineal des- 
cendants. Not so amongst the Parsis. Amongst Parsis the mother shares with the 

(o) Administration General v. Anandachari (p) Ibid. 

9 Mad. 466. 
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father equally (sec, 55). The share of the mother is ascertained as follows. 
Widow’s half share is to be deducted first if there is a widow of the intestate. The 
other half is then divided amongst the mother and brothers and sisters per capita 
equally when there are brothers and sisters only. The brothers and sisters of the 
intestate whether of full blood or of half blood are equally entitled, (see illustration). 
If there are no brothers or sisters or the children of brothers or sisters, the mother 
takes the whole (sec. 46). 


Note. — A grandfather and a grandmother of the intestate, although they are in the 
second degree of kindred like the brothers and sisters, are excluded from the distribution, 
so long as the brothers and sisters are the sharers. 


(1) JVidow, 


Examples. 

one brother, two children of a grandfather 

deceased sister, 

i i (equally) (takes nothing) 


(2) Widow, 


brother’s grandson, 
(takes nothing, grandfather 
is of nearer degree). 


grandfather, 

i 


Step Mother. — step mother is not a kindred of the inteslj^ate and the word 
“ mother ” does not include a step mother(g). (Halsbury Vol. 10, p. 603). 


44. If the intestate’s father is dead, but the intestate’s 
mother is living, and if any brother or sister and 
the child or children of any brother or sister who 
may have died in the intestate’s lifetime are also 
living, then the mother and each Mving brother or 
sister, and the living child or children of each 
deceased brother or sister, shall be entitled to the 
property in equal shares, such children (if more than one) taking 
in equal shares only the shares which their respective parents would 
have taken if living at the intestate’s death. 


Where intestate’s 
father dead and his 
mother, a brother 
or sister, and child- 
ren of any deceased 
brother or sister, 
living. 


Illustration 

A, the intestate, leaves his mother, his brothers John and Henry, and also one child 
of a deceased sister, Mary, and two children of George, a deceased brother of the half blood 
who was the son of his father but not of his mother. The mother takes one-fifth, John 
and Henry each takes one-fifth, the child of Mary takes one-fifth, and the two cl^dren 
of George divide the remaining one-fifth equally between them, 

\This is sec. 37 of the Succession Act X of 1865.) 

Mother, Brother or Sister and a child or children of any predeceased brother 
or sister share equally per sHrpes. 

Note. — ^The representation is to be carried upto the children of brothers and sisters 
and not beyond. If there are no children of brothers and sisters the rule is to count the 
number of degree of relationship. 


45. If the intestate’s father is dead, but the intestate’s 
mother is living, and the brothers and sisters are 
fa^*de^*and*S dead, but all or any of them have left children 
m^hL^d children who survivcd the intestate, the mother and the 
of any deceased bro- or children of each deceased brother or sister 

t er or sis er vm . entitled to the property in equal shares. 


{q) Rutland v. Rrdhmd^ 2 P. Wms. 216, 
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such children (if more than one) taking in equal shares only the 
shares which their respective parents would have taken if living 
at the intestate’s death. 

lUmtiation 

A, the intestate, leaves no brother or sister, but leaves his mother and one child of 
a deceased sister, Mary, and two children of a deceased brother, Georire. The mother 
takes one-third, the child of Mary takes one-third, and the children of George divide the 
remaining one-third equally tetween them. 

[This is sec. 38 of the Successioti Act X of 1865.] 

If there are no lineal descendants, nor father nor brothers nor sisters but 
mother and children of brothers and sisters (whether of full blood or half blood) 
the division is equal, i-e., one share goes to mother and one share to each brother 
and sister who have predeceased the intestate leaving a child or children him or her 
surviving. 

Eocample 

Brother’s son Sister’s son Grandfather 

} I (takes nothing). 

46. If the intestate’s father is dead, but the 
intestate’s mother is living, and there is neither 
brother, nor sister, nor child of any brother or sister 
of the intestate, the property shall belong to the 
mother. 

[This is sec. S9 of the Secession Act X of 1865.] 

If there are neither lineal descendants, nor father, nor brothers, nor sisters, 
nor children of brother’s or sister’s of the intestate, then, subject to the right of the 
widow, if any, the mother takes the whole. 

Examples 

Brother’s grandson. Mother. 

(takes nothing, the representation ^ 

is not to be carried beyond 
brother’s and sister’s children). 

(2) Mother, Grandfather, Grandmother, 

whole, (takes nothing). 

47. Where the intestate has left neither lineal descendant, 
Where intestate nor father, nor mother, the property shall be 
Hneai descendaS ^^''^ided equally between his brothers and sisters 
nor father, nor and the cMld or children of such of them as may 
mother. have died before him, such children (if more than 

one) taking in equal shares only the shares which their respective 
parents would have taken if living at the intestate’s death. 

[This is sec. 40 of the Succession Act X of 1865.] 

If there are neither lineal descendants, nor parents, but a grandparent and 
brothers or sisters and a child or children of any predeceased brother or sister, the 
brothers or sisters take the whole in priority to the grandparent, the child or 
children of any predeceased brother or sister taking equally the share of their 
respective parents. 


(1) Widow, 


Mother 


Where intestate’s 
father dead, but his 
mother living and 
no brother, sister, 
nephew or niece. 
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48. Where the intestate has left neither lineal descendant, 
mere intestate nor parent, nor brother, nor sister, his property 
has left neither li- shall be divided equally among those of his rela- 

dcscGnnn.ri'fc • x •/ 

nor parent, nor bro- tives who are in the nearest degree of kindred to 

ther, nor sister. hilH. 


Illustrations 

(i) A, the intestate, has left a grandfather, and a grandmother and no other relative 
standing in the same or a nearer degree of kindred to him. They, being in the second degree, 
will be entitled to the property in equal shares, exclusive of any uncle or aimt of the intestate, 
uncles and aunts being only in the third degree. 

(n) A, the intestate, has left a great-grandfather, or a great-grandmother, and uncles 
and aunts, and no other relative standing in the same or a nearer degree of kindred to him. 
All of these being in the third degree will take equal shares. 

(iii) A, the intestate, left a great-grandfather, and uncle and a nephew, but no relative 
standing in a nearer degree of kindred to him. All of these being in the third degree will 
take equal shares. 

(izj) Ten children of one brother or sister of the intestate, and one child of another 
brother or sister of the intestate, constitute the class of relatives of the nearest degree or 
kindred to him. They will each take one-eleventh of the property. 

(This is sec, 41 of the Succession Act X of 1865.) 

The representation is to be carried upto the brothers and sisters and not 
beyond. If there are neither lineal descendants, nor parent, nor brother, nor sister, 
then, subject to the right of the widow, the estate goes to the next-of-kin who are in 
the nearest degree of kindred. The degree is ascertained by computing up from the 
intestate to the common ancestor and then down to the claimant, all the next-of-kin 
of equal degree sharing equally inter se. It should also be noted that although when 
there are brothers or sisters of the intestate and the children of any deceased brother 
or sister, such children take por stipres and not per capita^ still when there are no 
brothers or sisters but only children of brothers or sisters, such children take per 
capita and not per stirpes [see illustration (it?)]. 

Examples 

(1) Widow, grandfather, grandmother, imcle. 

J i \ (takes nothing, being 

of third degree). 


(2) Great-grandfather, uncle, 

1 1 


nephew. (All are of the third 

J degree). 


(3) Widow, great-grandfather, uncle. 

1 1 j 

i, 4 I 

Great-grandfather and uncle both share as they are of the third degree. 


49. Where a distributive share in the property of a person 
hUdren’s ad intestate is claimed by a child, or 

van^ente* not any descendant of a child, of such person, no money 
brought into hotoh- or other property which the intestate may, during 
his life, have paid, given or settled to, or for the 
advancement of, the child by whom or by whose descendant the 
plflirn is made shall be taken into account in estimating such distri- 
butive share. ^ 

(This is sec. 42 of the Succession Act X of 1865.) 

This section abolished the English rule as to children’s advancement being 
brought into hotchpot in cases of absolute intestacy. According to the English law 
in cases of total intestacy anything which a child receives from the father in his 
lifetime should be deducted from his share of his father’s estate. 
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Sec. 42 is a complete repeal of the English doctrine of advaucenient(r). 
According to the English Statute of Distribution in case of intestacy, it’ a child 
has received payments by way of advances, he must bring that amount into hot- 
chpot before he can get his distributive share in the estate. Here by sec. 42 a child 
is not required to do so ; he can retain the benefits as well as claim a share in the 
estate. 


Even in the case of wife the doctrine of advancement docs not apply in India. 
There is no presumption of advancement. Lord Atkinson in Kerwlch v. Kermck{s) 
observes that under the general law of India there is no presunxption of an intended 
advancement as there is in England in case of purchase of immoveable property 
where the husband or father pays the money and the purchase is taken in 
the name of a wife or child. In Kerwick v. Kerwick{t), their Lordships of the 
Privy Council observed that where a transaction takes place between two persons 
born in India of British family who have resided practically all their lives in 
India, the English practice of the Chancery Court of advancement should be 
applied with great caution. In that case a property was purchased by an English- 
man residing in India henami in the name of his wife and the wife claimed 
it as an advancement. It was proved that the husband was aware of the practice 
prevailing in India of henami purchases and the wife’s claim was negatived. In 
Paul V. Nathaniel{u), a husband made a fixed deposit of money in a bank in the 
joint names of himself and his wife repayable to himself or his wife or survivor and 
it was held that there was no gift to the wife. If the deposit receipt was given to 
the wife, that would have been a proof of gift. The Privy Council in Guran Ditta 
V. Ram Ditta{v\ and in Sambhu Nath v. Pushkar Natk{w) held that in India there 
is no presumption of advancement in favour of a wife. In these cases a Hindu 
deposited moneys in bank in the joint names of himself and his wife payable to 
either or survivor. It was pointed out by their Lordships that the general prin- 
ciple of equity applicable in England and in India was that in the case of a volun- 
tary conveyance without any declaration of trust, there is a resulting trust in 
favour of the grantor. There is an exception to this rule in English law and a gift 
to wife is presumed where money belonging to the husband is deposited at a bank 
in the name of the wife or where a deposit is made in the joint names of both 
husband and wife. But this exception has not been admitted in Indian law and 
there is no presumption of an intended advancement. This case was followed in 
Keshavlal v. Bai Dahi{x). 


Advancement and portion. — Advancement is a provision made by the father 
in his lifetime for the benefit of his child. It is made by a document inter vivos 
usually by a deed of settlement. A portion is a part of the person’s estate which is 
given or left to a child or person to whom another stands in loco parentis, on marriage 
or for the purpose of establishing him in business. (See Halsbury’s Laws of 
England, Vol. 13, p. 130, Hailsham Edition p. 165). Mere casual payments or 
payments to relieve a child from temporary difficulty is not an advancement; 
but sums given to start a child in life or to make a provision for him constitutes 
advancement (Halsbury’s Laws of England, Vol. 11, pp. 20-21.) 


The distinction between the terms ‘‘portion” and “advancement” is that a 
portion is advancement for a particular purpose, whereas advancement is for the 
general benefit of the child and further that advancement is made by the father 
only, whereas portion is made by any person standing loco parentis to a child. See 


(r) Siddiqa v. Abdul Jdbbar, (1942) All. 

(«) 28 Bom. L. R. 730, P. C. 

(0 23 Bom. L. R. 780, 47 I. A. 275. 

(u) 68 All. 033. 


(o) 55 I. A. 235. 

{w) 41T Bom. L. R. 595 A. I. R. (1945) P. C. 10. 
(x) 44 Bom. L. R. 839. See also Pa/nton v. 
Administrator General 28 Bom. L. R. 11. 
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also section 178 which provides that where a parent is under an obligation by 
contract to provide a portion for a child and fails to do so but bequeaths a legacy 
to the child, the child is entitled to the legacy as well as the portion. See also sec. 39 
of the Transfer of Property Act, 

Parsis. — This section does not apply to Parsis. But though it does not apply 
to Parsis it was held in Dhunjihhai v. Navazbai{y), that in excluding by sec. 8 of 
the Parsi Intestate Succession Act of 1865 from application to Parsis sec. 42 
(present sec. 49) which repeals the English rule of advancement it was not intended 
by Legislature to preserve the said rule for the Parsi community. 

Indian Christians, — This section does not apply to Indian Christians(; 3 ). 


CHAPTER III 

Introduction 

History of Parsi Law 

Prior to 1837 the law applicable to the Parsis and their property was the 
English Common Law subject to certain exceptions as to marriage and bigamy. 
In 1 835 a Parsi died intestate leaving considerable immoveable property in Bombay 
and his eldest son filed a suit in the Supreme Court of Bombay for a declaration 
that he was entitled to the whole of the immoveable property of his father by 
virtue of the law of primogeniture that prevailed in England. Alarmed at this 
claim the Parsis of the Bombay Presidency appealed to the Legislature and the 
result of that appeal was the Parsee Chattels Real Act IX of 1837, whereby it was 
declared that as from 1st June 1837 all immoveable property situate within the 
jurisdiction of any of the Courts established by His Majesty’s Charter, shall, as 
far as regards the transmission of such property on the death and intestacy of 
any Parsee having a beneficial interest in the same, or by virtue of the last will 
of any such Parsee be taken to be and to have been of the nature of chattels real 
and not of freehold. The result of the Act IX of 1837 was that it relieved the Parsis 
of Bombay from the operation of the English law of primogeniture as regards 
immoveable property but made them subject in all cases of intestacy, as regards 
every description of property to the English Statute of Distribution by which 
a third went to the widow and the residue to be divided equally amongst the 
children and their descendants. 

In November 1838 a little more than a year after the Act came into operation the 
Parsis forwarded to the Legislative Council a petition embodying the answers which 
they had in the meantime prepared to Mr. Borrodaile’s querries and praying that 
a regulation might be framed on the basis of those answers which they represented 
“ as embracing the rights of inheritance and succession that are acknowledged 
by the Parsee nation ”. The Parsis then wanted to be protected (1) from the English 
Statute of Distribution in case of intestacy and (2) from the English Common 
Law relating to husband and wife by virtue of which the wife could exercise no 
independent disposing control during the life of her husband over any property 
whatever, not even over that which came to her or was given to her from or by 
her own family (a). 

But nothing appears to have been done until 1855. On 20th August 1855 
a meeting of the Parsees of Bombay was held in Seth Kawasjee Behramjee Fire 
Temple to consider and adopt measures for procuring the enactment of laws 

(y) 2 Bom. 57. (a) See Sorabji Bangolee^s Parsee Acts pp. 

(2) Palani MuduUar v. Natarajan, (1942) M. 156-157). 

844, (1942) 1 M. L. J. .528. 
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adapted to the Parsees As a result of this meeting a committee was appointed 
“ to prepare a Draft Code of Laws adapted to the Parsee nation and to petition 
the Legislative Council of India for the enactment thereof.” 

On 17th July 1856 the Privy Council decided the case of Ardeseer Cursetjee 
V. Peerozebai(b). That was a case for the restitution of conjugal rights filed by 
Peerozebai, daughter of Framjee Cowasjee Banajee against her husband on 
the Ecclesiastical side of the Supreme Court of Bombay. She alleged that her 
husband had declined to take her to his house and that she was compelled to 
live with her father; that since the death of her father her husband though lie 
had never been divorced from her, had gone through the form and ceremony of 
a second marriage with one Bhicaiji and was living with her as man and wih*, 
and had several children by her and had repudiated Peerozebai his lawful wiie 
without any just cause and she prayed that the defendant be ordered to tak(^ 
her back and treat her with conjugal kindness, or if the defendant would not con- 
sent, to pay her Bs. 1,000 per month for life as alimony. The defendant filed a 
protest against the competency of the Court to entertain the suit. Thp case was 
argued before the Chief Justice Sir William Yardley and Sir Charles Jackson the 
Puisne Judge and they disagreed. The Chief Justice held that the Court had 
jurisdiction, the Puisne Judge held that it had not, and the judgment of the 
Chief Justice prevailed. Ardeseer, the husband appealed to the Privy Council 
and the judgment was delivered by the Bt. Hon. Dr. Lushington. His Lordship 
held that the Supreme Court was incompetent to take cognizance or to administer 
to the parties the Ecclesiastical law as used and exercised in the Diocese of London, 
that the English Ecclesiastical law was founded exclusively for all parties who 
were Christians and that for that reason a suit for the restitution of conjugal rights, 
strictly an Ecclesiastical proceeding, could not consistently with the principles 
and rules of Ecclesiastical law be applied to parties who professed the Parsee 
religion. The judgment was delivered on 17th July 1856 and once again the aid 
of the Legislature was deemed essential. 

On 5th December 1859 the* Managing Committee of the Parsee Law Asso- 
ciation settled and adopted a body of rules which they entitled “ a Draft Code of 
Inheritance, Succession and other matters,” and on 31st March 1860 this Draft 
Code, accompanied by a petition was presented to the Legislative Council. The 
matter was referred to a Select Committee and on 19th May 1860 the Legislative 
Council directed the institution of certain inquiries by the Government of Bombay. 
On 13th June I860 the Government of Bombay caused these inquiries to be in- 
stituted. On 10th August 1861 the Select Committee of the Legislative Council 
presented their report recommending that the Government of Bombay should 
be requested to appoint a commission to make a preliminary inquiry into the 
usages recognised as laws by the Parsee community of India and the necessity 
of special legislation in connection with them. On 26th December 1861 a com- 
mission was appointed by the Government of Bombay. The commission held 
meetings and took evidence written and oral. As regards inheritance, succession 
and property as between husband and wife the mofussil Parsees objected in toto 
to the rights of females to inherit on the death of male Parsees dying intestate 
and they also objected to the right of married women during coverture to hold 
or dispose of their separate property. The mofussil Parsees, however, agreed 
with the Bombay Parsees that the English Law of Inheritance and Succession 
and the English Law of Property as between husband and wife was absolutely 
unsuited to the requirements of the Parsee community. The commission negativ- 
ed the contention that there should be one law of Inheritance and Succession 
for the Parsees in the town of Bombay and another for the Parsees of the mofussil. 

The Parsee Law Commission made their report on 18th October, 1862. 


(6) 10 Moo. P. C. 84,8. 
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The result was the introduction of two Bills in the Legislative Council of 
India, viz-, (a) Parsee Marriage and Divorce Bill and (5) Succession and Inheritance 
(Parsees) Bill. The Parsee Succession Bill was introduced on 1 7th February 
1865. Its object was to exempt the Parsees from certain provisions of the Indian 
Succession Act which, when it was originally introduced into Council was known 
as Indian Civil Code Chapter I. That Bill was referred to the Select Committee 
on 24th February 1865 and it was passed by the Select Committee on 8rd March, 
1865. 

The Beport of the Select Committee on the Parsi Succession Bill was pre- 
sented on 31st March 1865. On 7th April 1865 the Beport was considered. The 
Hon’ble Mr. Anderson when moving the Beport for consideration stated that the 
President of the Parsee Law Association had urged on him that the Parsees should 
be exempted from the operation of sec. 108 of the Indian Succession Act (sec. 105 
oC the Indian Succession Act of 1865 and sec. 118 of the Indian Succession Act 
1925) — the section which may be called the Mortmain section ”. He said, 
I would remark that the section alluded to imports into India the 9th Geo. II Cap 
36, commonly called the Statute of Mortmain. Now opinion may differ as to the 
propriety of that law, but it will be generally concluded that if such a law is made 
applicable to any portion of the community subject to the Succession Act it must 
be made applicable to all who are so subject. I freely admit the Parsees are not 
priest-ridden but there is a principle which underlies all laws of mortmain and 
which address itself to a sentiment of deeper growth than priestly influence; 
that sentiment is the desire which many men of all creeds and races feel on their 
death-beds to make terms, as it were, with the mysterious future by a liberality 
exercised at the expense of their heirs. It is one of the subtlest of those mixed 
questions of laws and morals to what extent a man is justified in influencing by 
testation the distribution of his property. The wisdom of successive generations- 
has determined with reference to this kind of testation that there ought to be the 
most ample security, not merely that the testator is in possession of his faculties, 
but that his mind is in an entirely healthy state capable of looking before and 
looking after, and in no way throw off its balance by the fear of approaching 
dissolution. On consideration of this kind the laws of mortmain have been 
founded and to such consideration the Parsees are as subject as their fellowmen. 
I was unable, therefore, to recommend the amendment proposed by my friend to 
the Select Committee for adoption. And I may add that Parsees make such 
munificent use of the wealth during their lives that the Legislature is bound to 
guard, in some measure, their heirs from any testamentary profusion in favour 
of public objects which the fear of death may possibly suggest.’’ The Bill was 
then passed into Act with the title “ The Parsee Intestate Succession Act 
1865.” The material changes made by this Act were that the widow and the 
daughters of a Parsi dying intestate in the mofussil who were only entitled to 
maintenance for the first time got a share in the property. 

In 1867 again an important decision as to the law governing Parsees in the 
Town of Bombay was given in Naoroji Beramji v. Ilogers{c)- This was a suit filed 
by Bogers for the specific performance of an agreement made by Naoroji to lease a 
property situate within the Fort of Bombay. Naoroji refused to perform the agree- 
ment contending that as the property was conveyed to him and his wife, and his 
wife refused to lease it. He further contended that the property was mortgaged 
to Hirjibhai and he refused to concur in granting the lease. He submitted that as 
the property was of the freehold tenure and as the Parsees were governed by 
English Law the concurrence of the wife and of the mortgagee to the granting of 
the lease was essential and as they refused to do so he was unable to perform the 
agreement. Mr. Justice Hore held that all immoveable properties in the Island 
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of Bombay were of the nature of chattels real or personal property and that as 
the property in question was conveyed to Naoroji and his wife and as according 
to English law marriage operated as a gift to the husband of all wife’s chattels 
real Naoroji was entitled to let it without concurrence of his wife. Naoroji appeal- 
ed. Westropp, J., delivered a classical judgment. He went into the history ol‘ 
the tenures of land in the Island of Bombay. In delivering the judgment and 
dismissing the appeal he has made the following observations : “ Until recent 

legislation of the year 1865 the law universally applied to Parsees and their pro- 
perty in the Island of Bombay by the Supreme Court and since it was closed by 
the High Court at its Original Jurisdiction side has been as correctly stated in 
the clear and able Report of the Parsees Law Commission (of which Sir Joseph 
Arnold and Mr. Justice Newton were members) the English law, except so far 
as it is varied by Act IX of 1837 and also since the decision of the Privy Council 
in 1866 in Ardeseer Cursetji v. Pcrozebai{d) except as to IMatrimonial 
suits at the Ecclesiastical side of the Court, and, perhaps I shall add, except as 
to bigamy. Accordingly under that law the premises were either chattel real 
or real estate. If it was chattel real Naoroji and his wife were seized by entireties 
i.e., per tout- If real estate Naoroji was seized of the whole estate cither in his 
own right or jure uxoris of the whole estate during the coverture and the demise 
by Naoroji was good.” The Learned Judge, therefore, observed that it was 
unnecessary and extrajudicial on the part of Mr. Justice Hore to decide whether 
the property was chattel real and still less unnecessary to decide whether all the 
immoveable property in Bombay was of that nature.” According the judgment of 
Lower Gout was reversed and the agreement was ordered to be caiTied out. 

In 1868 the Parsee Chattels Real Act IX of 1837 was repealed by the Repcalong 
Act VIII of 1868. 

In the year 1868 the High Court of Bombay in Manchershav. Kamirunissa 
Begum(e) held that the law applicable to Parsees in the Mofussil was Reg. IV 
of 1827 and in the absence of specific law by the rules of justice equity and good 
conscience. 

In the year 1881 two important decisions were given as to the law governing 
the Parsees. In Mithibai v. Limji N. Banaji{f) the question raised was whether 
the rule in Shelley's case applied to Parsees. It was held that even assuming that 
the English law applied to Parsees the English law so to be applied could not 
include the rule in Shelley's case^ which is the law of property or tenure based 
on feudal consideration and unsuited to the circumstances in India, and that in 
the absence of evidence of any specific law or usage applicable to a particular 
case, the law applicable to the Parsees in the mofussil of the Presidency of Bom- 
bay is that of justice, equity and good conscience alone. The other case is 
of Maneckbai v. Meherbai{g), In that case the plaintiff sued the defendant 
alleging that her husband had shortly before his death conveyed to the 
defendant’s husband who was the friend of the plaintiff’s husband an im- 
moveable property on trust (which was oral) communicated to the defendant’s 
husband that he should sell the property and hold the sale-proceeds in trust for 
the benefit of the family of the plaintiff. The defendant denied the trust. It 
was held that the Parsees were governed by English law and the Statute of Frauds 
applied and as the trust was oral and as the Statute required a writing the plaintifl‘’s 
suit failed. In delivering the judgment West, J., observed, “ The powerful and 
exhaustive judgment in Naoroji v. Rogers establishes the general subjection of 
the inhabitants of Bombay as such to the English law and of that law the Statute 
of Frauds was an integral part. The Statute of Frauds applies to transactions 
not having any religious character or governed by family law. The Parsees are 


id) 6M. I. A. 848. 
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as subject to it as any inhabitants of Bombay. InPayned: Co, v. Pirqjsha 
Patel(h) Messrs. Payne and Co acted as solicitors for the wife of the 
defendant in a matrimonial case and they filed a suit against the husband to 
recover the costs incurred by the wife in defending the suit. It was held that the 
common law of England applied to Parsees in the Island of Bombay under which 
the wife was entitled to pledge her husband’s credit and defend herself at his 
costs in any action he may file against her for the dissolution of his marriage with 
her. It is not necessary that the wife should be successful in the suit. In 
Hirabai v. Dinsha{i) the question was in an action for slander of woman 
whether special damage must be shown and it was held that the Parsees in the 
city of Bombay were governed by the common law of England and special damage 
must be shown. 

Even as late as 1941 in Kuberdas v. Jerkish Navroji{j) the question as to by 
what law the Parsecs in the mofussil were governed was raised. In that case 
Tehmina, as the mother and natural guardian of her three minor children, after 
obtaining Letters of Administration to the estate of her husband had mort- 
gaged the property of the husband to Kuberdas without any order of the Court. 
The mortgage was not executed by her as administratrix. It was argued on behalf 
of the mortgagee that the English law applied and the mortgage applied to the 
whole property. It was held that Tehmina as the natural guardian of the minors 
could not bind the interests of the minor children. It was observed that Parsees 
in the mofussil were in the absence of any statutory provision governed in the first 
place by usage and secondly by rules of equity and good conscience, by the 
general principles of English law applicable to a similar set of circumstances. 

Decisions construing provisions of the Intestate Succession Act, 1865. 

The Parsee Intestate Succession Act remained in force upto 3925. While the 
Act remained in force the following important decisions were given on its construc- 
tion. In Mancherji K. Davar v. Mithibai(k) it was held on a construction of sec. 
5 that when a child of a Parsee intestate died in his or her lifetime and left 
only a widow or widower but no issue, such widow was entitled to a share, c.g,, 
if the intestate Parsee died leaving a widow, sons, daughters, children of a prede- 
ceased son, and widow of another predeceased son w^ho had died without issue, and 
a posthumous daughter was afterwards born to the intestate, it w^'as held that the 
widow of the predeceased son was entitled to one moiety of the shaie in the intes- 
tate’s property which her husband would have taken had he survived the intestate, 
and that it was not a cond}tion precedent to the application of sec. 5 that the 
predeceased son should have left both a widow and children. The other moiety 
of the share of the predeceased son devolved on the surviving issue of the intestate 
including the posthumous daughter and the children of his other predeceased son. 

In Erasha v. Jeibai{l) the question raised was whether Jerbai the daughter of 
the intestate Parsee was entitled to grant of letters of administration to the estate 
of her father Ardeshir. Ardeshir had left a w’-ill in w’^hich he completely disinheri- 
ted his daughter Jerbai and had bequeathed all his property to his brother Ratan- 
sha, but Ratansha having predeceased Ardeshir, the bequest to him lapsed and there 
was an intestacy. A caveat was filed against the grant. It w'as contended that 
Jerbai having been expressly excluded by Ardeshir by his will from taking any 
share in his propert}", she w’'as not entitled. But it was held that Ardeshir having 
died intestate the estate must go according to law notwrithstanding the exclusion 
of her under the will and Jerbai was entitled to the grant and the property should 
be distributed between the widow and children of Ardeshir. 


{h) 13 Bom. L. R. 920. 
(i) 28 Bom. L. R. 391. 
(J) 43 Bom. L. R. 981. 
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In Jehangir v. Pirozbai{m) the question was as to the incaniiii? and con- 
struction of the word “ widower.’’ JDhunjibai, a Parsi of Surat, died intestate, 
leaving a widow and two daughters. A third daughter Jaiji had predeceased 
her father leaving her husband (plaintiff) and a daughter. The husband of Jaiji 
had married again before the death of the intestate and was married at the date 
of the suit. He claimed a share in Jaiji’s share under sec. 5. His claim was 
opposed on the ground that he was not a “ widower ” he having remarried. In 
Johnson’s Dictionary a widower is defined as “ one who has lost his wife.” and in 
Webster’s Dictionary a widower is defined as “ a man who has lost his wife by 
death and has not married again.” But it was held that the word “widower” 
used in sec. 5 “ is meant a wndower relating to the deceased wife only and with- 
out consideration of the fact or possibility of the widower remarrying,” and the 
plaintiff was held entitled to a share. Under the present Act this is now no longer 
the law. (See commentary to sec. 53). 

In Shapoorji v. Rustamji{n) the question was whether the English law of 
freehold property in remainder applied to Parsis. In that case one Ratanbai 
died leaving a husband, two sons and three daughters. Under the will of her 
deceased father Ratanbai had a vested remainder after the death of the life tenant 
her mother Villerbai. Ratanbai predeceased Villerbai and the vested remainder 
consisted of an immoveable property in Bomba 3 '. The husband of Ratanbai 
claimed the whole share of the vested remainder, on the ground of English law 
as a tenant by. courtesy in remainder but it was held that the case was goveimed 
by the Parsi law of Intestate Succession, that there was 110 distinction in that 
Act between an estate in possession and an estate in remainder. It applied to any 
Parsi woman dying possessed of property after the Act came into operation. 
Ratanbai having died intestate in respect of her remainder, her share would go to 
the husband and her children according to the proportions laid down in sec. 2 of 
the Act. Each of the child took 1 / 6 , i,c., the two sons and 2 daughters look 2/3 
and the husband look 1/3. 

In Shapoorji 'v,Vossab}ioy{o) one Goolbai, daughter of Aimai, was married to 
the plaintiff before the Parsi Intestate Act came into operation. Aimai died in 
1881 leaving a will whereby she bequeathed her immoveable properties in Poona to 
her daughter Goolbai. Ooolbai died in 1900 intestate leaving her husband (plain- 
tiff) and certain nephews. The husband claimed the whole property contending 
that as Goolbai was married to him before the Act came into operation, the 
English law applied and by virtue of the English law of personalty applicable to 
a married woman her separate use was extinguished on her death, and the plaintiff 
became the beneficial owner. This contention was not upheld and it was held 
that the Act applied and according to sec. 6 the husband was entitled to a half 
share and the other half went to the nephews. 

In Hirjibhoy v. Barjorji{p)^ the question involved was the construction 
of sec. 7 and Art. 2 of the 2 nd Schedule and the distribution of the property 
of a Parsee dying intestate whose nearest relations were the lineal d. ascendants 
in different degrees of predeceased brothers and sisters. Article 2 read with sec. 7 
gives the estate to “ brothers and sisters and the lineal descendants of such of 
them as shall have predeceased the intestate.” In this case the intestate female 
Parsi had left no brothers or sisters but she left lineal descendants in different 
degrees of two predeceased brothers and one predeceased sister. The question 
raised was whether the estate was to be divided per capita among all the persons 
within the description of the lineal descendants of a brother or sister in equal shares 
subject to the rule that each male is to take double the share of each female standing 
in the same degree of propinquity or whether the estate was to be divided per 
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stirpes and if so what stirpes should foe taken as the foasis of division and it was 
held that the property should be divided according to the rule in Gibson v. 
Fi$ker(q) that the first division should be into three shares, two shares to each 
of the two brothers who left lineal descendants, and one share to the sister who 
left lineal descendants, and the shares should be sub-divided among their respective 
lineal descendants, no descendant being entitled to share concurrently with his or 
her ancestor, and on each division and sub-division each male taking double the 
share of each female standing in the same degree of propinquity. 

When the Indian Succession Act XXXIX of 1925 was enacted, the Parsi 
Intestate Succession Act was bodily incorporated in Chapter III verbatim and 
without any change and by Schedule IX of that Act theParsee Intestate Succession 
Act XXI of 1865, was repealed. 

In the year 1936 a curious question arose in the case of Ratanshaw v. 
Bamanji{r). In that case one Dorabji who was a resident of Baroda State 
died intestate leaving immoveable property in Bombay. Prior to his death he 
had divorced his wife Hirabai by a mutual far gat which was a valid divorce 
according to the custom prevailing in Baroda State. After this divorce he married 
Maneckbai and on her death he married a third wife Khurshedbai who had a 
daughter Baimai by her former husband. Dorabji left Khurshedbai, her daughter 
Baimai, Cooverbai his daughter by his divorced wife Hirabai, the widow and four 
children of his brother Dhunjisha and a sister Avabai. The plaintiff claimed a 
share through Khurshedbai. The question was whether the divorce of Heerabai 
by fa'^Sat could be deemed to be a legal divorce for determining succession to 
immoveable property in British India. It was held that under sec. 5 of the Indian 
Succession Act of 1925 succession to immoveable property in^British India should 
be regulated by the law of British India, that the divorce by fargat could not be 
recognised and Heerabai’s divorce was not valid and that she continued to be the 
wife of Dorabji. His subsequent marriage with Khurshedbai was not a legal 
marriage and conferred no right on her and as the plaintiff’s claim was through 
Khurshedbai, the suit failed. In the year 1938 in the matter of the petition for 
probate of the will of Sorabji B. Kapadia deceased, a question arose as to the pay- 
ment of probate duty on the shares of certain joint stock companies which stood in 
the joint names of the deceased and his wife. The superintendent of stamps con- 
tended that the shares belonged to the estate of the deceased and duty was payable; 
the widow contended that no duty was payable as she was the survivor of the joint 
tenants. Somjee J., held that the Parsis were governed by the common law of 
England. The shares belonged absolutely to the widow and therefore no duty 
was payable. The judgment is not reported but it was delivered on 28th January 
1938. 

The Amending Act XVII of 1939. 

This Act was enacted under the following circumstances : — In 1933 the 
Council of the Parsi Central Association submitted a Draft Bill for the opinion of 
the Parsi public. The objects of the new Billl were : — 

(a) The improvement of the position of the widow and of the daughter 

(relatively to the son) in respect of succession to the property of a 

male Parsi intestate. 

(b) The allotment of a share in the estate of a male Parsi intestate to his 

father and mother. 

(c) The exclusion of the widower of a predeceased daughter of the intestate 

from the share given to him under sec. 54 of the Indian Succession 

Act; and 

(d) The improvement of the position of widows of lineal descendants of the 

intestate. 


iq) L. R. 5 Eq. 51. 
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The Trustees of the Parsi Panehayai revised and prepared a new draft Bill 
and the draft Bill was finally adopted by the Council of the Parsi Central Association 
in 1933. The draft Bill was referred to the Select Committee whomade their Report. 
It was introduced into the Council of State by the Hon’ble Mr. Maneksha Nadirsfia 
Dalai and in the Legislative Assembly by Sir Cowasjee Jehangir, Bart., and was 
passed as Act XVII of 1989 called the Indian Succession (Aimendmont) Act. 

By the Indian Succession (Amendment) Act XVII of 1989 sections 50 to 50 
(both inclusive) have been substituted for the sections 50 to 50 as originally enact- 
ed by Act XXXIX of 1925. The Act XVII was repealed by Act XXV of 1942 
and its sections are now incorporated in the Act XXXIX of 1025. 

The Amending Act XVII of 1939 received the assent of the Goveriier- Genera I 
on 21st April 1939 and came into force on 12th June 1939, (see notification 
published in the Gazette of India, 20th May 1939, Part I p. 854.) 

Changes made by the Act. 

The Act makes several fundamental changes m the law of intestate successioii 
relating to Parsis. The first fundamental change effected is to increase the propor- 
tional share of the widow and of the daughter in relation to that of the son in respect 
of succession to the property of a male Parsi intestate. Under the repeak‘d A<*t tlu* 
share of the son was 4, the share of the widow 2, and the share of the daughter 1 . 
Under this Act the son gets 2, the widow gets 2, and the daughter gets 1 . There is 
a further fundamental change effected under this Act as regards the father and 
mother of a male Parsi intestate. Whereas under the repealed Act, if a Parsi male 
died intestate leaving a widow and children, the father and mother did not get any 
share; under this Act the father gets a share equal to half the share of the son and tliV 
mother gets a share equal to half the share of the daughter. There are also clianges 
as regards the widower of a predeceased daughter of the intestate who is excluded 
md as regards widows of predeceased lineal descendants of Ihe intestate who are 
included in the list of sharers. 

Scope and Application of the Act.- -The Act is not retrospective. U 
applies to all cases of intestate succession when a Parsi dies intestate, i.e., without 
leaving a will, and to all intestacies occurring under a testamentary or non- 
testamentary document even where such document is executed before the jjassing 
of this Act, provided the intestacies under such documents occur after the passing 
of this Act. ^ 

The Act applies to all Parsis residing in British India. 

Statement of Object* and Reasons. 

^ -A-t present the law that governs intestate succession among Parsis is that 
laid down in 1865 in Act No. XXI of that year. It is true the said Act has been 
repealed by the Indian Succession Act No. XXXIX of 1925 but this has made no 
change in the law, as all the provisions of the Act of 1865 have been incorporated 
ver^im in sections 50 to 56, and Schedule II, Parts I and II, of the Act of 1925. 
It has been felt for a long time by members of the Parsi Community that this 
enactment, more than 70 years old, reqmres amendment both in form and substance 
for various reasons. The meaning of some of its provisions is doubtful ; some 
of these doubts have been removed by judicial decisions. It is also incomplete 
in some respects, and some of these deficiencies have had to be supplied by other 
judicial decisions. Certain other changes seem necessary in accordance with 
present-day Parsi sentiment and usage. The arrangement and language also 
rec^e some revision. In order to remove doubts, supply defiiciencies, incorporate 
as tar as possible the judicial decisions which the community has accepted, introduce 
cnanges ^mmonly desired and make the arrangement more systematic it has been 
nought best to redraft the whole enactment. In making this redraft, so far as 
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arrangement and language are concerned, other parts of the Act of 1925 have as 
far as possible been followed, e.g., by introducing sub-headings as in the previous 
Chapter relating to intestate succession among non-Parsis, so as to give a grasp 
of the subject as a whole. For convenience the nevr sections of the Praft Bill have 
been numbered 50 to 56 so that they may be substituted for the original sections 
of the Act of 1925 now in force.” 

The Act applies to all the property of a Parsi dying intestate except Agri- 
cultural lands having regard to item No. 21 of List II in the Government of India 
Act, 1985. By sec. 100 of the Government oC India Act it is the Provincial Legisla- 
ture alone that can make any law for a Province with respect to matters enumera- 
ted in List II and Art. 21 of the said List provides that it is the province of the 
Provincial Legislature alone to enact any law relating to transfer, alienation and 
devolution of agricultural land. This question was raised when the Hindu Women’s 
Rights to Property Act was passed by the Central Legislature, and in order 
to clear up the defect the matter was taken to the Federal Court. The question 
was referred to the Federal Court for decision by the Governor-General under 
sec. 218 of the Government of India Act. On a special reference under sec. 218 
of the Government of India Act, 1935, the Federal Court gave its decision on 22nd 
April 1941. The Court decided that the Hindu Women’s Rights to Property 
Act XVIII, 1987 and the Amending Act XI of 1988 did not operate to regulate 
succession to agricultural land in the Governor’s Provinces while they did ope- 
rate to regulate the devolution by survivorship to property other than agricultural 
land. To remedy this the Bombay Government enacted Bombay Act XVII of 
1942 to regulate the rights of succession to agricultural land belonging to Hindus. 

Until, therefore, a similar Act is passed by the Bombay Government, the Act 
XVII of 1989 will not apply to succession to agricultural land and the law 
governing the succession to agricultural land in case of an intestate Parsi wall 
be the old Act of 1865. The Government of India Act, 1935, does not contain 
any specific provision relating to the power to repeal laws. Sec. 292, however, 
provides that certain laws shall continue in force in British India until altered or 
repealed or amended by a competent Legislature or other competent authority. 
As the Central Legislature could not enact any law relating to succession to agri- 
cultural land, the Act XVII of 1989 (Parsi Intestate Succession Act) only re- 
pealed the law as to succession to property of all kinds except agricultural land, and, 
therefore, so far as succession to agricultural land is concerned, the law remains as 
it was before. 

What is Agricultural Land.: — ^In List II Entry 21 of the Government of 
India Act agricultural land has not been defined. It must accordingly be under- 
stood in the sense which it ordinarily bears in the English language. The word 
‘‘ land ” in List II Entry No. 21 comprises both corporeal and incorporeal rights 
and interests. As regards agricultural land ” the word agriculture ” has 
been variously defined in several English and Indian Statutes. In some cases the 
Courts have placed a restricted interpretation on the expression “ agricultural 
purposes ”( 5 ). In Murugesa v. Chinnathamhi{t) the expression “ agricultural pur- 
poses ” occurring in sec. 117 of the Transfer of Property Act was discussed and it 
was pointed out that ‘‘ agriculture ” was used in a narrow sense as well as in a 
more general sense, and that the latter comprehended not merely the raising of 
grain or food crops, but also the cultivation of the ground for the p^pose of 
procuring vegetables and fruits for the use of men and beast, including 
gardening or horticulture, and the raising or feeding of cattle and other 
stock. One of the learned Judges who Imd held in an earlier case that 

(s) See Chandraftekhara v. Dumisami, 54! («) 24 Mad. 421. 

Mad. 900. 
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land used for a coffee garden was not used for an agrieulturai pur})osc ” 
stated in this judgment that on further consideration he was of the opinion 
that his earlier view was wrong. In Kaju Mai v. Sali^ram(u), their Lord- 
ships of the Privy Council, while dealing with a definition in the Punjab 
Alienation Act, confirmed the decision of the Punjab Chief Court to the effect 
that the land used, as a tea garden was used for “ agricultural purpose.” In 
Murugesa v. Chinnathambi(v) it was held that a lease of land for the cultivation 
of betel is an “agricultural lease.” In Pavadai v. Ramasami{w) a lease of land for 
of growing casuarina tree was held to be a lease for agricultural purposes. But 
see contra Chandrasekhara v. Da7aisami{xy 

“ Agriculture ” cannot be defined by the nature of the products cultivated 
but should be defined rather by the circumstances in which the cultivation is carried 
on. But in Kesho Prasad v. Sheo Prakash[y) it was held that the land held for 
the purpose of a mango grove was not held for agricultural purpose. But a 
mango grove was held to be agricultural land( 2 ;). All these cases (except the 
last) were considered by their Lordships of the Federal Court in Megh Raj v. Alla 
Rakhia{a) in which they observed, It may on a proper occasion be neces- 
sary to consider whether for the purposes of the relevant entries in Lists IT 
and III it will not be right to take into account the general character of the land 
(as agricultural land) and not the use to which it may be put at a particular point 
of time. It is difficult to impute to Parliament the intention that a piece of land 
should be so long as it is used to produce certain things be governed by and descend 
accordingly to laws framed under List II but that when the same parcel of land is 
used to produce something else (as so often happens in this country) it should be 
governed by and descend accordingly to laws framed under List III (SecFederal 
Court Journal, 19 p. 19), 

Special Rules for Parsi Intestates 


i^Telatin toTn’ purposc of intestate succession 

testate succ^sion. among Parsis — 

(a) there is no distinction between those who were 
actually born in the lifetime of a person deceased 
and those who at the date of his death were only 
conceived in the womb, but who have been subse- 
quently born alive; 


(6) a lineal descendant of an intestate who has died in 
the lifetime of the intestate without leaving a widow 
or widower or any lineal descendant or a widow of 
any lineal descendant shall not be taken into account 
in determining the manher in which the property of 
which the intestate has died intestate shall be 
divided; and 

(c) where a widow of any relative of an intestate has 
married again in the lifetime of the intestate, she 

shall not be entitled to receive any share of the 

M a I. A. 11. 44 All. 19 (F. B.). 

/ \ 4 Mad. 4f21. Sarojinidevi v. Subrahmaniami (1945) 
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v. Duraisami, 34 Mad. (a) A. I. R. (1042) F. C. 88. 
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property of which the intestate has died intestate, 
and she shall be deemed not to be existing at the 
intestate’s death. 

Sub-sec. (a) 

This sub-section corresponds to sec. 27 (c) of the Indian Succession Act, 1925, 
According to this section a child en venire sa mere is deemed to be in existence at 
the time of the father’s death. The want of an explict provision on this point had 
raised difficulties but the Bombay High Court had acknowledged the right of a 
posthumous child in Maficherji v. Mifhibai{b), 

Sub-sec. {b) 

This sub-section is explanatory. If a child or remoter issue of a Parsi intes bate has 
predeceased him, the share of such a child shall not be taken into consideration pro- 
vided such predeceased child has left neither (a) a widow or widower nor (b) a child 
or children or remoter issue nor (c) a widow of any male lineal descendant of such 
predeceased child. If a predeceased child of a Parsi intestate leaves behind him or 
her any of the above mentioned relatives then such a child’s share shall be counted 
in making the division as provided in sec. 53. 

Sub-sec. (c) 

Sec. 54 of the Indian Succession Act enacted, “ If any child of a Parsi intestate 
has died intestate in his or her lifetime, the widow or widower and issue of such 
child shall take the share which such child would have taken if living at the intes- 
tate’s death in such manner as if such deceased child had died immediately after 
the intestate’s death.” Accordingly it was held in Jehangir v. Pirojbai{c), that a 
widower of a predeceased daughter of the intestate was entitled to a share even 
though he had remarried. 

This decision that a widower who had remarried was entitled to a share 
although legally correct was against the sentiment of the Parsi community. 
Similarly Parsi sentiment was averse to giving a share to a widow of the son or other 
lineal descendant of the intestate if she had remarried in the lifetime of the intestate 
as she was regarded as no longer a member of her husband’s family. This sub- 
section is enacted to give effect to this sentiment. In this sub-sec. a widow of 
a relative who has remarried is excluded. The widower is excluded by sec. 53(c). 


Division of a 
male intestate’s 
property among his 
widow, children 
and parents. 


51. (1) Subject to the provisions of sub-sec- 
tion (2), the property of which a male Parsi dies 
intestate shall be divided — 


(a) where he dies leaving a widow and children, among 
the widow and children, so that the share of each 
son and of the widow shall be double the share of ' 
each daughter, or 


(6) where he dies leaving children but no widow, among 
the children, so that the share of each son shall be 
double the share of each daughter. 


(b) 1 Bom. soe. 


(c) 11 Bom. 1. 
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(2) Where a male Farsi dies leaving one or both parents in 
addition to children or a widow and children, the property of which 
he dies intestate shall be divided so that the father shall receive 
a share equal to half the share of a son and the mother shall re- 
ceive a share equal to half the share of a daughter. 

According to this section the division in the ease of a male Paisi is as follows. 

(1) (ff) Widow and children but no parents - 
daufifliter widow 

1 2 

Cinder the old Act (sec. 50) the division was 
daughtej- widow 

1 2 

(b) No widow and no parents but only children - 
daughter son 

1 2 

Under the old Act the division was-— 

daufifhter s«)n 

1 4 


(2) (n) ^Vidow and children and father and mother - 


(iaughter 

widow 

son father mother 

1 

2 

■2 1 i 

(6) 

dau£»liter 

father 


1 

1 


Note : — ^The word 

“ children ” 

may be children of the widow who survives the 


intestate or the children of the intestate male by his predeceased wife. Although 
sec. 27 which does away with the distinction between full blood and half blood 
relationship does not apply to Parsis (sec. 28), there is no distinction regarding 
succession in the case of a Parsi intestate between full blood and half blood. In 
Schedule II, Parti, item (2) and in Schedule. II, Part II, item 2 only uterine brothers 
and sisters are excluded. These words did not occur in Schedule II Part II of the old 
Act, Accordingly a step-son or a step-daughter, that is, the son or daughter 
of the widow of the intestate by her first or previous husband is not included. 

Adopted Son or Palak. — ^There prevailed amongst Parsis a custom of taking 
a Palak son but it is now getting extinct. In the report of the Commission appoint- 
ed to draft the Bill of Intestate Succession, 1865, a suggestion was made to make 
a provision to the effect “that nothing herein contained shall prevent the adoption 
by any Parsee of a Plak in his lifetime nor the appointment after his death of a 
Dharam pootra for the performance of his funeral ceremonies but this was not in- 
corporated in the Bill (see Bengalee’s Parsee Act p. 186.) In Jehangir v. Kaihhu- 
V 8hru(d), a claim was made by a Palak son as claiming within the word “son” under 
the will of a Parsi but his claim was negatived. The case went up to the Privy 
Council and the question was raised “whether such a Palak could ever take under 
the will.” But their Lordships decided the case on other points and observed 
that, however interesting the question was, it was not necessary for them to 
pronounce any opinion, (see p. 808 of the Report). In Kersaji v. Kaikhushru(e), 
it was observed that although in Baroda State a custom prevailed of taking 

(4) 89 Bom. 296 (P. C.) (e) 81 Bom. L. R. 1081, at p. 1033. 


soil 


soil 

1. 
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Palak but such a custom could not be recognised in British India in respect Jof suc- 
cession to immoveable property in British India. 

Even in the case of an Indian Christian to whom this Act applies it was held 
that there can be no question of adoption of a son in the sense that he becomes 
entitled to successtion to his estate(e). 

Alien Wife and Children of an Alien Wife of a Parsi. — The Act requires 
that the intestate should be a Parsi. The word “ Parsi ” is not defined in this Act. 
It is defined in the Act III of 1936, (The Parsi Marriage and Divorce Act^ ; but 
it has been the subject-matter of two decisions^/). According to these 
decisions the word “ Parsi ’’ includes “ the children of a Parsi father by an 
alien mother, if such children are admitted into the religion of their father and 
profess the Zoroastrian religion.” Only the children of any alien mother by a 
Parsi father who are admitted into the Zoroastrian religion are called Parsis. 
'Fhe alien wife or widow even though she be admitted into the Zoroastrian religion 
and married to a Parsi according to Parsi law is not a Parsi. Also the children of a 
Parsi mother by an alien father are not Parsis. The conclusion to be drawn from 
these two cases as regards succession and inheritance is that an alien widow and her 
children by a Parsi father, whether admitted into the Zoroastrian religion or not, 
would in case of the intestacy of a Parsi father inherit under these sections, but 
if the alien wife or widow of a Parsi should die intestate the inheritance to her 
estate would not be governed by these sections as she is not a Parsi. 

Parents. — ^As regards parents, it may be noted that the mother is the widow 
of a relative within the meaning of section 50 (<?) and would lose her share if she has 
remarried in the lifetime of her son ; but if the father has remarried he will not lose 
his share. 

It may also be noted that the parents get a share under this section in the 
case of the son dying intestate only and not in case of the daughter dying intestate. 

The word “ parents ” include father and mother but not a step-father or a 
step-mother(g). 

Division of a fe- 

male intestate’s 52. The property of which a female Parsi di^ 
hS***T^ower™^i intestate shall be divided — 

ehildren. 

(a) where she dies leaving a widower and children, among 
the widower and children so that the widower and 
each child receive equal shares, or 

(b) where she dies leaving children but no widower 
among the children in equal shares. 

This section corresponds to section 51 of the old Act with one variation, viz*, 
the share of the widower is reduced from double the share of the child to a share 
equal to that of the child. 

According to this section the division in the case of a female Parsi intestate 
is as follows : — 

(a) Widower and children — 

widower son daughter 

,1 1 1 

(b) No widower but only children — 

son daughter 

1 1 

(e) RanUTSinshv. J. C. Bhattacharji, (1940) Jijibhoy, 83 Bom. 509 and Saklatv* Bella* 

AIL 100. I* A. 42. 

(/) Sir Dinsha Maneekii Petit v, Sii Jam^etji ig) Rutland v* Ruiland, 2 P. Wms. 216. 
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53. In all cases where a Pars! dies leaving any lineal des- 
cendant, if any child of such intestate has died 
Division of share in the lifetime of the intestate, the division of the 
of mtestotfiea°^ng share of the property of which the intestate has 
Jineal descendants. died intestate which such child would have taken 
if living at the intestate’s death shall be in ac- 
cordance with the following rules, namely — 

(a) If such deceased child was a son, his widow and children 
shall take shares in accordance with the provisions of this Chapter 
as if he had died immediately after the intestate’s death : Pro- 
vided that where such deceased son has left a widow or a widow 
of a lineal descendant but no lineal descendant, the residue of his 
share after such distribution has been made shall be divided in 
accordance with the provisions of this Chapter as property of which 
the intestate has died intestate, and in making the division of 
such residue the said deceased son of the intestate shall not be 
taken into account. 

(b) If such deceased child was a daughter, her share shall be 
divided equally among her children. 

(c) If any child of such deceased child has also died during 
the lifetime of the intestate, the share which he or she would 
have taken if living at the intestate’s death shall be divided in 
like manner in accordance with clause (a) or clause (b) as the case 
may be. 

(d) Where a remoter lineal descendant of the intestate has 
died during the lifetime of the intestate, the provisions of clause (c) 
shall apply mutatis mutandis to the division of any share to which 
he or she would have been entitled if living at the intestate’s death 
by reason of the predecease of all the intestate’s lineal descendants 
directly between him or her and the intestate. 

The corresponding section under the old Act was sec. 54 which was as follows; — 

“ If any child of a Parsi intestate has died in his or her lifetime, the widow or 
widows mid issue of such child shall take the share which such child would have 
taken if living at the intestate’s death in such manner as if such deceased child had 
died immediately after the intestate’s death.” That section had the advantage 
of simplicity. The present section is complicated on account of two underlying 
ideas : (a) exclusion of the widower of any predeceased daughter or of other lineal 
descendant from being one of the sharers whether such widower had or had not 
married again and (6) inclusion of the widow of any predeceased son of the intestate 
or of his lineal descendant provided she had not remarried at the death of the 
intestate. Under the old Act in Mancherji v. Mithibai{h), it was contended 
that for the widow or widower to take, and for the issue to take there should 
be in existence at the time of the death of the intestate both widow or widower 
and issue ; but it was held that it was not a condition precedent to the application 
of sec. 6 of Act XXI of 1865 (the Parsi Intestate Succession Act) that theprede- 


ih) 1 Bom. 506, 
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ceased son of an intestate Parsi should have left a widow and issue and the widow 
of the predeceased son who had left no issue was entitled to a moiety of the share 
coming to the predeceased son. Effect is given to this decision under section 53, 
sub section (a) and the Proviso. But such a widow if she has remarried would 
lose her share under sec. 50 (c). 

Another change effected is the exclusion of the widower of any predeceased 
child of the intestate. In Jehangir v. Pirozbai{i), a Parsi had &ed intestate 
leaving a widow, two daughters and the heirs of one predeceased daughter, viz., her 
husband and one daughter. The husband of the predeceased daughter had married 
again. It was contended that such a person was not a widower within the meaning of 
section 5 . In W ebs ter ’s dictionary a widower is defined ‘ ‘a man who has lo^t his wife 
by death and has not married again.” But it was held that by the word “widower” 
in the section was meant a widower relatively to the deceased wife only and without 
consideration of the fact or possibility of the widower remarrying and he was 
entitled to a share. This decision was against the sentiment of the Parsi community 
and under the present Act it is no longer law as the word “ widower ” is 
expressly omitted from sec. 53 (b) and the division is among the children of the 
predeceased daughter. The widower of any female lineal descendant is also 
excluded under sec. 53(c) as the division is according to sub-section {a) or {b) as 
the case may be. The fact that such widower has or has not remarried is also 
immaterial. 

Another important point to be noted under this section is that there is no 
express provision regarding distribution in the event of all the children of the Parsi 
intestate predeceasing him leaving lineal descendants who survive the intestate, i.c., 
if the Parsi intestate only leaves behind him grandchildren or great-grandchildren. 
In the Bill sec. 50 (/) provided for such an event and the distribution was per stirpes 
but it is omitted in the Act. Under clause (d) of this section the division will be 
per stirpes and not per capita as under sec. 88 of this Act. 

Examples. 

(1) Example under sub-section {a) — share of predeceased son when he leaves 
a widow and children. 

A dies leading — 

Father Mother Widow Daughter Son Predeceased son 

2 = 

I 

L J J. 

Daughter Son Widow 

A A is 

The property will be divided into 8 J parts and the two parts of the predeceased 
son will be divided into 5 parts and the shares will be as above. 

(2) Example under Proviso of sub-section {a) when the predeceased son 
leaves no issue but only leaves a widow. 

A=widow=f -f 


Daughter Son Predeceased Son=Widow=i 

Itl 6 2_L.» 1* 2 

r'TSSSS Y^SS—SS T 

In this case the first division will be into 7 parts : — ^ to the daughter ; | to the 
son ; f to the widow and | to the predeceased son. The second division of the | of 
the predeceased son will be into two parts under sec. 54i{a) and | will go to his widow. 


(i) 11 Bom. 1. 
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The reniaiiiin^ I which is the “residue” will belong to A and wiJl be divided into live 
parts only as the predeceased son “shall not he taken into account'’ and J of i will go 
to the daughter of A ; | of | to the son of A and f of I to the widow of A and 
the total shares will be as above. 

(H) Example under Proviso of sub-section (a) when the predeceased son 
leaves no issue but a wido^^ and a widow of a lineal descendant. 

A=Widow= f = iVn 


^Daughter Son Predeceased Son Widow o® 

I 

Son’s Widow 

ix* = A 

In this case the first division will he into 7 parts -daughter will tak i, son 
widow and predeceased sonf. 

The I of the predeceased son will be divided under sec. 54 (b) as he has not 
left lineal descendants and ^ of f- = will go to his widow and 2*1 to the widow 
of the son of such predeceased son. The remaining (vzz., the “ residue of his 
share ”) will belong to the intestate A and will be divided into five parts (as the 
predeceased son shall not be taken into account) in the proportion of 1 share to 
daughter, 2 shares to son and 2 shares to widow and the shares will be as above. 

Examples. 

(1) Example under sub-section (6) — ^share of predeceased daughter when 
she leaves a widower and children. 

A=Widow=J 


Daughter Predeceased Daughter = Widower Son 

i i 

\ 


Daughter Son 

A 1^2 

The first division will be into six parts, 1 part to daughter, 1 part to predeceased 
daughter, 2 parts to son and 2 parts to the widow. 

The second division of the ^th share of predeceased daughter will be equally 
between her daughter and son, the widower taking no share. 

(2) Example under sub-section(c). 

A= Widow — 5 


Daughter Pmleeeased Daughter sU Predeceased Soniwidow=A+4,»A 

» 'S' ■? 


I " " ■ I 1 *■ 

Daughter (died) == Widower Son (died)= Widows Daughter (died) Son(diedl=>Widow= i- 
■il* “ I® I ^0 

Daughter Jon Daughter Daurfiitet ^n 

« A A 
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In this illustration A has died leaving (1) a widow, (2) a daughter, (3) the 
relations of a predeceased daughter, namely, (a) her daughter’s widower, (b) her 
son’s widow, (c) her grandchildren ; (4) a son : and (5) relations of a predeceased 
son, namely, (a) his widow, (6) grandchildren of his predeceased daughter, (c) the 
widow of his predeceased son. 

First division will be into eight parts under sec. 51. 

Second division of J of predeceased daughter will be equal between her 
daughter and son under sec. 53 (b) each taking 1/16. 

Third division will be 1/16 of grand-daughter equally between great-grand- 
daughter and great-grandson to the exclusion of the wddow^er again under sec. 5S{b). 

Fourth -division will be of the l/16th share of the son of the predeceased 
daughter between his wddow and daughter and son under sec. 53(a) into 5 parts. 

The next division will be of the | share of the predeceased son. It will first 
be divided into five parts —daughter 1, son 2, and wddow 2. 

The 2/40th share of the grand-daughter will be equally divided between her 
daughter and son. 

The 4/40th share of the grandson will be divided under sec. 54(a) and half will 
go to his widow and the other half to his mother, i.e., the widow of the predeceased 
son under Schedule II, Part I, under sec. 54(d). 


Division of pro- 
perty where intes- 
tate leaves no lineal 
descendant but 
leaves a widow or 
widower or a widow 
of any lineal des- 
cendant. 


54. Where a Parsi dies without leaving any 
lineal descendant but leaving a widow or widower 
or a widow of a lineal descendant, the property 
of which the intestate dies intestate shall be divid- 
ed in accordance with the following rules, namely 


(a) If the intestate leaves a widow or widower but no widow 
of a lineal descendant, the widow or widower shall take half the 
said property. 


(b) If the intestate leaves a widow or widower and also a 
widow of any lineal descendant, his widow or her widower shall 
receive one-third of the said property, and the widow of any 
lineal descendant shall receive another one-third, or if there is 
more than one such widow, the last mentioned one-third shall be 
divided equally among them. 

(c) If the intestate leaves no widow or widower but one widow 
of a lineal descendant, she shall receive one-third of the said pro- 
perty or, if the intestate leaves no widow or widower but more 
than one widow of a lineal descendant, two-thirds of the said 
property shall be divided among such widows in equal shares. 

(d) The residue after the division specified in clause (a), (&) 
or (c) has been made shall be distributed among the relatives of 
the intestate in the order specified in Part I of Schedule II. The 
next-of-kin standing first in Part I of that Schedule shall be pre- 
ferred to those standing second, the setond to the third, and so 
on in succession, provided that the property shall be so distributed 
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that each male shall take double the share of each female standing 
in the same degree of propinquity. 

(e) ' If there are no relatives entitled to the residue under 
clause (d), the whole of the residue shall be distributed in propor- 
tion to the shares specified among the persons entitled to receive 
shares under this section. 

This section, corresponds to section 55 of the old Act with considerable changes 
owing to the introduction of a new^ sharer, viz., the widow of a lineal descendant. 
The distribution according to this section is as follows 

(a) Widow or widower but no children and no lineal descendant nor widow 
of any male lineal descendant. 

Widow or widower Relatives in Schedule II, Part I 

i I 

Widow of lineal Relatives in 

descendant Sch. II, Part I 

i i 

if more than one 
equally inter se 

(e) No widow or widower but one widow of lineal descendant then the 
division is as under : — 

(i) One widow of lineal descendant 

(ii) More than one widow 
of lineal descendants. 

f 

{d) Relatives in Schedule II. 

Father and mother 
2 1 

Brother and sister 
2 1 


Relatives in Sch. II, Pari I. 

I 

Relatives in Sch. II, 

Part I, 

I 


(h) Widow or 
widower 

i 


Sch. II, Part I. 

(1) “Brothers and sisters (other than uterine brothers and sisters) 
and lineal descendants of such of them as shall have predeceased the 
intestate.*’ — 

Under the old Act Schedule II, Part I the words “other than uterine brothers 
and sisters” did not occur and the words “and the children or lineal descen- 
dants” occurred. The words “and the children” are omitted as being redundant. 

The words “ brothers ” and “ sisters ” in this article refer to brothers and 
sisters on the father’s side without reference to who the mother is. All brothers 
and sisters by the same father, whether by the same mother or by different mothers 
come and share under this article. The words “ brothers ” and “ sisters ” refer to 
brothers and sisters of the full blood as also brothers and sisters of the half blood. 
But a step-brother, t.e., a brother by the same mother but o'f a different father 
will not share. 

If brothers and sisters are alive they exclude other relatives. The expression 
“ brothers and sisters and the lineal descendants of such of them as shall have 
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predeceased the intestate has given rise to some doubt whether the word “ and 
is to be taken cumulatively or whether the lineal descendants of brothers and sisters 
will take in preference to other relatives. When there are no brothers and sisters, 
but there are children of a deceased brother or sister, and also a paternal grand 
father or grandmother, the children of the deceased brother or sister will take in 
preference to the paternal grandfather of grandmother by virtue of the provisions 
contained in Section 55 read with Schedule II, Part II 

If there are brothers and sisters and the lineal descendants of such of them 
as shall have predeceased the intestate, the primary division is per stirpes, i.e,, 
each surviving brother whll take an equal share with the lineal descendants of 
Ihe deceased brother collectivel 5 L In any given degree each male will take 
double the share of a female, e.g., a brother takes double the share of a sister, a 
nephew double the share of a niece. But between different degrees the rule of each 
male taking double the share of each female does not apply, e.g*, a grandnephew 
does not take double the share of a niece nor a great-grandnephew double the 
share of a grandniece. The words “ lineal descendants ” are substitutional. 
If all the brothers and sisters are dead and there are lineal descendants in different 
degrees the division is again per stirpes and not per capita(j), 

(2) Grandfather and grandmother. — 

Grandfather and grandmother on the father’s side are meant, i,e,, paternal 
grandfather and paternal grandmother. If both the paternal grandfather and 
paternal grandmother are alive the division will be in the proportion of 2 to 1. 
The division is the same under Schedule II, Part II. 

(3) Grandfather’s sons and daughters, and the lineal descendants 
of such of them as have predeceased the intestate. — 

After grandfather and grandmother come the paternal uncle and aunt of the 
intestate and their lineal descendants. They will only come in if neither paternal 
grandfather nor paternal grandmother is alive. If either of them is alive, he or she 
will exclude them. The lineal descendants of paternal uncles and aunts will only 
share if a paternal uncle or aunt is alive : but if no paternal uncle or aunt is alive 
but only their lineal descendants then they being of the fourth or remoter degree 
will be excluded if the great-grandfather or great-grandmother of the intestate 
is alive, being of the third degree. 

(4) Great-grandfather and great-grandmother. 

(5) Great-grandfather’s sons and daughters and the lineal descen- 
dants of such of them as have predeceased the intestate. 

55 * When a Parsi dies leaving neither lineal descendants nor 
a widow or widower nor a widow of any lineal 
Division of pro- descendant, his or her next-of-kin, in the order set 
perty where intes- forth in Part II of Schedule II, shall be entitled to 
toeai^^dcscendanis succced to the wholc of the property of which he or 
nor a widow or she dies intestate. The next-of-kin standing first 
widow^fany hLal in Part II of that Schedule shall be preferred to 
descendant. those standing second, the second to the third, 

and so on in succession, provided that the property 
shall be so distributed that each male shall take double the share 
of each female standing in the same degree of propinquity. 

( J) Hirjihhui v. Barjorji, 22 Bom. 909 at p. 920, 
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This secticni corrcsj-jonds io see. 5(5 oL‘ the old Act. 

The disiinclioii lietweeii sections 54 and 55 is that under section 54 the divi- 
sion is to be made when there is a widow’- or widower but no lineal descendants, 
whereas this section comes into operation only when there is neither widow or 
widower nor lineal descendants, (/c). The scheme of distribution in Part II of 
Schedule II is first the paternal relatives are to be exhausted upto paternal great- 
grandfather and paternal great-grandmother and their lineal descendants ; then 
the relatives from the mother's side arc to be exhausted upto maternal grand- 
father and maternal grandmother and their children and lineal descendants; then 
the outsiders are allowed to get in, ufs,, first, the son’s widow if she has not re- 
married, then the brother’s widow if she has not remarried and so on ; after the 
widows the widowers of the daughters, if they have not remarried, share; then again 
the maternal great-grandfather and mother come in and lastly the paternal grand- 
mother’s father and mother come and then their children and lineal descendants. 
It is a most complicated mode of distribution. The word “ next-of-kin ” used 
in this section is syuonimous with relatives(Z). 

56- Where there is no relative entitled to suc- 
ceed under the other provisions of this Chapter to 
the property of which a Parsi has died intestate, 
the said property shall be divided equally among 
those of the intestate’s relatives who are in the 
nearest degree of kindred to him- 


Dnisioii of pio- 
peiiy where there 
IS no relative eaiitl- 
ed to succeed 
under the other 
provisions of this 
Chapter. 


[k) Erasha v, Jerbai\ 4 Bom. 537. 


(1) Hirjihhai v. Brajoji, 22 Bom. 909 at p. 920. 
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PART VI. 

Testamentary Succession. 

CHAPTER I. 


Introductory. 

Application of 57. (1) The provisions of this Part which are 

or^rt to’^'sT’ctes Schedule III shall, subject to the res- 

ot wills made by trictions and modifications specified therein, 

Hindus, etc. apply 

(a) to all wills and codicils made by any Hindu, Buddhist, 
Sikh or Jaina, on or after the first day of September, 1870, within 
the territories which at the said date were subject to the Provincial 
Government of Bengal or within the local limits of the ordinary 
original civil jurisdiction of the High Courts of Judicature at 
Madras and Bombay ; and 

(b) to all such wills and codicils made outside those territories 
and limits so far as relates to immoveable property situate within 
those territories or limits ; and 

(c) to all wills and codicils made by any Hindu, Buddhist, 
Sikh or Jaina, on or after the first day of January, 1927, to which 
those provisions are not applied by clauses (a) and (b). 

Provided that marriage shall not revoke any such will or 
codicil. 

[This section is uot applicable to the Punjab State Railway Lands (Sec 
Notification Gazette of India, Part I, 16th September 1939, p. 171]. 

By the Western India States Administration Order(1942)this section is omitted 
from application in the territories included in Thana Circle Civil Stations, and 
Sadra Bazar in the Western India States Agency. (See Gazette of India, Part 
I-A, dated 81-10-42, p. 221 at p. 224, see also Gazette of India Part I-A dated 
14-11-42 p. 250 at p. 254.) 

By another Order called the Western India States Full Jurisdiction Railway 
Lands (Application of Laws) Orders 1942, this section is omitted from the applica- 
tion to the Railway Lands. (See Gazette of India Part lA dated 30-10-1942 p. 
280.) By the Baroda Canton m ent (Application of Laws) Order, 1948, this section 
is omitted from application to the Baroda Cantonment. (See Gazette of India, 
Part I-A, dated 14th August 1948, p. 1 07.) 

Sub-sec. (I) (a) and (h) 

This sub-section corresponds to sec. 2 of the Hindu WUls Act XXI of 1870. 
Schedule III referred to in this sub-section corresponds to sections 1. 8 and 6 of 
the same Act XXI of 1870. The Hindu Wills Act is wholly repealed. 
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Sub-sec. (1) (c) and Proviso 

This sub-section is new and was added by Act XVIII of 1929. The same 
Act XVIII of 1929 repealed sub-section (2) which was as follows : -“The 
provisions of Section 68 shall apply to all wills and codicils made by any 
Hindu, Buddhist, Sikh, or Jaina of on after the 1st day of January, 1927, to 
which those provisions are not applied by sub-section (1)’\ This sub-section was 
added by Act XXXVII of 1926 which was repealed by Act XVIII of 1929. 
The effect of the repeal of that sub-section and the addition of sub-section(e) 
is that the whole of Part VI of the Act is made applicable to the wills of Hindus, 
Buddhists, Sikhs and Jains wherever executed on or after 1st January, 1927. Upto 
the 1st day of January, 1927 only sec. 63 of Part VI applied but from 1929 the 
whole of Part VI has been made applicable to the will of Hindus, etc. 

The Proviso corresponds to sec. 3 of Hindu Wills Act. 

Proviso. — Section 69 of the Act lays down that every will shall be revoked 
by marriage. This section is omitted in the under mentioned sections in 
Sch. Ill to the Act, but to remove all doubt this proviso expressly states that m 
cases of wills of Hindus, etc., marriage after the making of the will shall not operate 
as a revocation of the will or codicil. It is again made clear by the omission of the 
words “ than by marriage ” in section 70 in Schedule III (4). Accordingly an unpri- 
vileged will of a Hindu, etc., can only be revoked by the provisions laid down in 
section 70 except by marriage and these provisions are exhaust! ve( a). 

Part VI is divided into 23 chapters comprising section 57 to 191 and they 
are made applicable to the wills of Hindus etc. suQect to the modifications and 
restrictions specified in Schedule III. The sections of this Act made applicable 
subject to modifications and restrictions are: — 

Sections 59, 61, 62, 68, 64, 68, 70, 71, 73, 74, 75, 76, 77, 78, 79, 80, 81, 82, 83, 
84, 85, 86, 87, 88, 89, 90, 95, 96, 98, 101, 102, 103, 104, 105, 106, 107, 108, 109, 110, 
111, 112, 113, 114, 115, 116, 117, 119, 120, 121, 122, 123, 124, 125, 126, 127, 128, 129, 
130, 131. 132, 133, 134, 135, 136, 137, 138, 189, 140, 141, 142, 143, 144, 145, 146, 147, 
148, 149, 150, 151, 152, 153, 154, 155, 156, 157, 158, 159, 160, 161, 162,163, 164, 165, 
166, 167, 168, 169, 170, 171, 172, 173, 174, 175, 176, 177, 178, 179, 180, 181, 182, 183, 
184, 185, 186, 187, 188, 189 and 190. 

The Restrictions and Modifications in application of foregoing sections are : -- 

1. Nothing therein contained shall authorise a testator to bequeath property 
which he could not have alienated infer vivos, or to deprive any persons of any right 
of maintenance of which, but for the application of these sections, he could not 
deprive them by will. 

2. Nothing therein contained shall authoiise any Hindu, Buddhist, Sikh or 
Jaina, to create in property any interest which he could not have created before the 
first day of September, 1870. 

3. Nothing therein contained shall affect any law of adoption or intestate 
succession. 

4. In applying section 70 the words “ than by marriage or ” shall be omitted. 

5. In applying any of the following sections, namely, sections seventy-five, 
seventy-six, one hundred and five, one hundred and nine, one hundred and eleven, 
one hundred and twelve, one hundred and thirteen, one hundred and fourteen, one 
hundred and fifteen, and one hundred and sixteen to such wills and codicils the 
words “son,” “sons,” “child,” and “children” shall be deemed to include an adopted 
child ; and the word “grand children” shall be deemed to include the children, 
whether adopted or natural-bom, of a child whether adopted or natural-born ; and 


(a) Subha Beddi v. Doredsami, 30 Mad* 369, 
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the expression ‘‘daughter -in-law” shall be deemed to include the wife of an adopted 
son. 

History on the Legislature of Hindu Wills. — ^Prior to the Hindu wills Act 
of 1870 the Indian Succession Act, 1865, did not apply to the wills of Hindus. 
A Hindu could make his will in writing or by word of mouth, i.a., oral or nucupa- 
tive(6). If the will was in writing it did not require attestation. All that was 
necessary was to show that the instrument was in the nature of a testament 
that it was complete and fully expressed the intention of the testator(c). Such a 
will could also be revoked by parol(d). 

Hindu Wills Act XXI of 1870. — ^In 1870 this Act was passed to provide rules 
for the execution, attestation, revocation, revival, interpretation and probate of the 
wills of Hindus. It applied to all the wills of Hindus executed on and after 1st 
September, 1870, within the territories subject to the Lieutenant Governor of 
Bengal, t,e., the Provinces of Bengal, Bihar, Orissa, and Assam and in the towns 
of Madras and Bombay and to all wills and codicils made outside those territories 
and limits so far as relates to immoveable pioperties situate within those territories 
and limits- The effect of this Act was that wills of Hindus were required to be 
in writing and signed and attested and probate of such wills was requisite. The 
Hindu Wills Act has been repealed and re-enacted in see 57 Clauses (a) and (6) 
which reproduce sec. 2 of the Hindu Wills Act and the Proviso reproduces 
sec. 8 of the said Act. 

Probate and Administration Act XI of 1881. — In 1881 this Act was enacted 
to provide for the grant of probate of wills and letters of administration in cases to 
which the Indian Succession Act, 1865, did not apply. The Hindu Wills Act had 
only a limited application and there was no means of conferring on any one a 
representative title in the case of a deceased Hindu or Mahomedan. In the case 
of a Hindu or a Mahomedan dying intestate there was no enactment empowering 
the Courts to grant letters of administration. In Luchman Bharli v. Dukharan{e) 
it was held that the District Court had no power to entertain applications for pro- 
bate or letters of administration in respect of wills of Hindus not governed by the 
Hindu Wills Act. The Probate and Administration Act conferred upon the 
District Court full jurisdiction to grant probate and letters of administration of 
wills made before 1st September, 1870, viz., to wills of Hindus to which the Hindu 
Wills Act did not apply. 

Before the passing of this Act the District Courts possessed powers to grant 
certificate under Act XXVII of 1860 which only conferred on the person obtaining 
it the authority to realize debts mentioned in the certificate, to receive dividends 
and interest on shares and securities and the negotiations of such securities. Act 
XXVII of 1860 was repealed by Act XXIV of 1867 except as to Hindus, Mahome- 
dans, Buddhists and persons exempted under section 332 of the Indian Succession 
Act, 1865, and as regards Hindus, etc., it remained in force until the Succession 
Certificate Act VII of 1880 was passed. 

Indian Succession Act, 1925. — ^This Act has amalgamated the Hindu 
Wills Act, the Probate and Administration Act and the Succession Certificate 
Act (See Schedule IX which was repealed by sec. 2 of the Act XII of 1927). 

Indian Succession (Amendment) Act XXXVII of 1926. — ^Upto the passing 
of this Act only those wills of Hindus, Buddhists Sikhs and Jains which were 
governed by the Hindu Wills Act were required to be in writing and attested by 
two witnesses. This amending Act enacted that on and after the 1st day of 

(6) Hari Chintaman v. Moro Lakshman, 11 (d) Maharajah Pertab Narayan v. Maharanee 

Bom. 89. Svhhao Kooer, 3 Cal. 626 (P.C.). 

(c) Vinayak v. Govindrao, 6 B. H. C. R. (A.C.) (e) 6 C. L. R. 138. 

224. 
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January, 1927 the provisions of sec. 63 shall apply to wills and codicils made by any 
Hindu etc. Hence the wills of Hindus on and after 1st January, 1927 must be in 
writing and attested by two witnesses. This Act was repealed by Act XVIII of 
1929. 

Indian Succession (Amendment Act) XXI of 1928. — ^This Act amended 
Sec. 213 of the Indian Succession Act, 1925. The effect of the amending Act was 
that it excluded all wills falling under clause (2) of Sec. 57 from the operation of 
sec. 213, i.e., all wills falling under cl. (2) of sec. 57 were not required to obtain 
probate. This Act was repealed by Act XXIII of 1929. 

Indian Succession (Amendment) Act XVIII of 1929, — Secs. 3 and 4 
of this Act amended Sec. 57 and sec. 213 of the Indian Succession Act as follows : — 

3. (i) Sub-section (1) of section 5 of the said Act shall be renumbered as 
Amendment of section 57, and after clause (b) and before the proviso the 

section 57 Act word “ and ” and the following clause shall be added, 
XXXIX of 1925. namely 

{e) to all wills and codicils made by any Hindu, Buddhist, Sikh or Jaina 
on or after the first day of January, 1927, to which those provisions 
are not applied by clauses (a) and (&)”. 

{2) Sub-section (2) of section 57 of the said Act shall be omitted. 

4. In sub-section (2) of section 213 of the said Act, for the word “clas*^ ” 

Amendment of the word ‘'classes” and for the words and figures “sub-section 
section 218 Act (1) of section 57” the words, letters and figures ‘^clause (a) and 
XXXIX of 1925. of section 57” shall be substituted. 

The effect of this enactment is that the whole of Schedule III of the Indian 
Succession Act is applied to all the wills of Hindus, Buddhists, Siks and Jains. 
Amongst the sections enumerated in Schedule III are sections 63, 70 and 71. 
Sec. 63 relates to the execution and attestation of wills. Sec. 70 relates to revoca- 
tion of wills and sec. 71 relates to obliteration, interlineation and alterations of 
wills. 

Conclusion. — ^The net result of all these legislative changes is as follows ; — 

{a) All wills of Hindus etc. made on and after 1st September, 1870, within 
the Provinces of Bengal, Bihar, Orissa and Assam and within the local 
limits of the ordinary original civil jurisdiction of the High Courts at Madras and 
Bombay must be in writing and must be attested by two witnesses. Probate 
must be obtained of these wills, otherwise no right as executor or legatee can be 
established. (See sec. 213), The revocation of these wills must also be in accordance 
with sec. 70 except that marriage of the testator shall not revoke such a will. 
If there are any obliterations, interlineations or alterations in such wills they 
shall have no effect unless the requisitions of sec. 71 are complied with. 

(&) All wills of Hindus etc. made outside the territories mentioned in {a) 
but so far as they relate to immoveable properties situate within these territories 
must also be similarly executed, attested, revoked or altered, etc. and they must also 
be proved and probate thereof obtained before any right as executor or legatee 
can be established. 

(c) All wills madel)y Hindus etc. on and after 1st January, 1927, must be in 
writing and attested by two witnesses. They can be revoked only in the manner 
provided by sec. 70 except that marriage shall not revoke any such will. Any 
alterations, interlineations or obliterations in such wills must comply with the 
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requirements of sec. 71. These wills are not required to be proved and no probate 
is necessary if the will falls under clause (c) of sec. 57 as sec. 213 (2) only requires 
that no right as executor or legatee can be established without a probate when a 
will of a Hindu falls under clauses (<z)and (Z?) of sec. 57 and not under clause (c)(/). 

What property may be bequeathed by will by a Hindu 

Sec. 57 (i) provides for certain I'estrictions specified in Schedule III on Hindus 
in making a testamentary disposition. 

Restriction No. I 

(1) The first restriction mentioned in Schedule III is, “Nothing therein 
contained shall authorise a testator to bequeath property which he could not have 
alienated inter vivos or to deprive any person of any right of maintenance of which 
but for the application of these sections he could not deprive them by will.” Hence 
a Hindu can bequeath whatever property he can alienate inter vivos. He may 
dispose of by will all his self acquired property. A Hindu governed by the 
Mitakshara law cannot by will bequeath his undivided share in the joint family 
property but if he is the sole surviving coparcener he can bequeath the joint 
. family property by will. (See Mulla’s Hindu Law, 9th Edn. p. 432). 

A member of a Mitakshara family can bequeath his share in the joint family 
property after giving notice of partition to the other members(g). 

A Hindu governed by Dayabhaga law can dispose of his self-acquired as well 
as ancestral property by will. (See Mulla’s Hindu Law, 9th Edn. p. 432.) 

But a Hindu cannot by will deprive his widow from a claim for maintenance, (A). 

A Hindu female may dispose of her Stridhan by will. (See Mulla’s Hindu 
Law, 9th Edn. p. 434). 


Restriction No. II 

The second restriction contained in Schedule III is “ Nothing therein contained 
shall authorise any Hindu, Buddhist, Sikh or Jain to create in property any interest 
which he could not have created before the 1st day of September, 1870.” This is in 
accordance with the Tagore Case{i). According to the authority of that case and 
other authorities of the Privy Council a Hindu may create a life estate or 
successive life estates or any other estate for a limited period provided 
that the donee is a person capable of taking under the deed or will. But the 
English estate tail is an estate unknown to Hindu law and no one can succeed 
under a will as heir to such an estate. According to the decision in Bai Dhanlaxmi 
V. Hariprasad{j) a Hindu may create a life estate or successive life estates. But 
a series of absolute estate defeasible in succession on the happening of an uncertain 
event cannot be considered as a succession of life estate(&). According to Hindu 
law an estate cannot be held in abeyance(Z). 

Restriction No. Ill 

The third restriction mentioned in Schedule III is “ Nothing therein contained 
shall affect any law of adoption or intestate succession.” A Hindu cannot by 
will alter the line of succession laid down by Hindu law. He cannot abrogate the 
rules of adoption laid down by Hindu law. 

(/) Jankibai v. Durga Prasad, A. I.R. (1988) (i) 9 Beng. L. R. 877. 

A. 640; (1938) A. L. J. 89. {j) 23 Bom. L. R. 433; 45 Bom. 1038. 

(g) Narayan Bao v. Purshothama, (1938) (k) Ambalal v, Ambalal 34 Bom. L. R. 1501, 

Mad. 315. (l) Gordhandas v. Bamcoovet 26 Bom. 449 / 8 

(A) Prmatha v. Nagendrat 12 C. W. N. 808, Bom» L, R. 857, 
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Restriction No. IV (Proviso) 

In applying i>ec. 70 the words “ than by marriage ” shall be omitted. 

58. (1) The provisions of this Part shall not apply to testa- 
mentary succession to the property of any Muham- 
Oenerai appHca- madan nor, save as provided by section 57, to 
Mon of Part. testamentary succession to the property of any 

Hindu, Buddhist, Sikh or Jaina ; nor shall they 
apply to any will made before the first day of January, 1866. 

(2) Save as provided in sub-section (1) or by any other law 
for the time being in force, the provisions of this Part shall consti- 
tute the law of British India applicable to all eases of testamentary 
succession. 


Sub-sec. (1) 

Mohammadans. — The whole of Part VI comprising sections 57 to 19J 
does not apply to wills of Mahommadans. 

This section is in part a reproduction of sections 331 and 2 of Ihc Act X 
of 1865. Having made applications of certain sections of Part VI oC this Act 
to the wills made by Hindus, etc., this section excludes the following wills, - 

(a) Wills of Muhammadans. Even by the Act of 1865 the law relaling to 
testaments was not applied to the Mahomedans as they have their own system 
of laws. A Mahomedan can make a will in any form. It may be oral or written. 
If it is in writing it need not be attested(m). A will of a Mahomedan also does not 
require probate to be taken(n). 

(b) All wills of Hindus, etc., executed before 1st January, 1866. 

(c) All wills of Hindus, etc., not governed by the Hindu Wills Act, executed 
before 1st January, 1927, 

Sitb-sec. (2) 

Except as aforesaid Part VI constitutes the law of Leslamentary succession 
applicable to all the wills in British India except any other law for the time being 
in force. 

By Notification published in the Gazette of India Part lA, dated 16th 
September, 1939 at p. 171 as regards the Punjab State Railway lands the words 
“ Save as provided in sub-section 1” are omitted. (See also Gazette of India Part lA. 
d. 14-11-42, p. 251 at p, 254). By the Western India Administration Order, 1942 
published in the Gazette of India Part I A, d. 31-10-42 at p. 221 the words “ save 
as provided by sec. 57 ” in sub-sec. 1 are omitted. 

CHAPTER II. 

Of Wills and Codicils. 

Person capable of 59. Every persoii of sound mind not being 
malting wills. ^ minor may dispose of his property by will. 

Explanation 1. — married woman may dispose by will of any 
property which she could alienate by her own act during her life. 


(m) Aulia BiU v. Ala-ud-div, 28 All. 715. 


(n) Shaik Moosa v. ShedkEssa, 8 Bom 241. 
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Explanation 2. — ^Persons who are deaf or dumb or blind are 
not thereby incapacitated for making a will if they are able to know 
what they do by it. 

Explanation 3 . — person who is ordinarily insane may make 
a will during an interval in which he is of sound mind. 

Explanation 4 . — ^No person can make a will while he is in such 
a state of mind, whether arising from intoxication or from illness or 
from any other cause, that he does not know what he is doing. 

lUmtrations 

(i) A can perceive what is going on in his immediate neighbourhood, and can answer 
familiar questions, but has not a competent understanding as to the nature of his property 
or the persons who are of kindred to him, or in whose favour it would be proper that he 
should make his will. A cannot make a valid will. 

(ii) A executes an instrument purporting to be his will, but he does not understand 
the nature of the instrument, nor the effect of its provisions. This instrument is not a valid 
will. 

(m) A, being very feeble and debilitated, but capable of exercising a judgment as to 
the proper mode of disposing of his property, makes a will. This is a valid will. 

(This is sec, 46 of the Succession Act X of 1865 except that in Explanation (4) the word 
‘‘Hrdoxication is substituted for the word '‘^drunkenness,'*'^) 

General. — It has been a firm principle of English law and one that is peculiar 
to English law that a man may dispose of his own as he wishes whether by by 
his own act during his life or as from the date of his death by will. At one time 
even in England a man could only dispose of one-third of his property, other than 
Is&id, by will, and it was not until the reign of Henry VIII that a will of land became 
legal. It has been said that England is the only civilized country where a man 
can, in making his will, ignore the natural claims of his wife and children and leave 
his property to create an endowment for a college or a cat. 

The Inheritance (Family Provision) Act, (1938)(1 &2Geo.6c45)has been enact- 
ed to provide a remedy for the evil of an unnatural will — a testator deliberately 
disposing of his property by will in such a manner as to leave his wife and children 
unprovided for in spite of his ability adequately to provide for them. It is the 
unjust will that is aimed at by the statute and not the neglect to make a will. 

By sec. 1 of this Act it is provided that if a person dies domiciled in England 
leaving — 

(a) a wife or husband ; 

(&) a daughter who has not been married, or who is, by reason of some 
mental or physical disability, incapable of maintaining herself ; 

(t‘) an infant son ; or 

{d) a son, who is, by reason of some mental or physical disability, incapable 
of maintaining himself; 

and leaving a will, then, if the Court on application by or on behalf of any such 
wife, husband, daughter or son as aforesaid (in the Act referred to as “ dependant ’’ 
of the testator) is of opinion that the will does not make reasonable provision for 
the maintenance of that dependant, the Court may order that such reasonable 
provision, as the Court thinks fit, shaU, subject to such conditions or restrictions, 
if any, as the Court may impose be made out of the testator’s net estate for the 
maintenance of that dependant ; and by sec. 3 it is provided that the amount of 
maintenance shall not be more than two-thirds of the annual income which may be 
made applicable for the maintenance of the testator’s dependants— 
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(a) if the testator leaves both a wife or husband and one or more other 
dependants ; or 

(b) if the testator does not leave a wife or husband, or leaves a wife or husband 
and no other dependants one-half of the annual income. 

Such payment of maintenance shall cease 

(a) in case of a wife or husband on her or his remarriage; 

(&) in case of a daughter, who has not been married, or who is under disability, 
her marriage, or the cesser of her disability, whichever is the later, 

(c) in case of an infant son, his attaining the age of 21 years; 

(d) in case of a son under disability, the cesser of his disability, 
or in any case, his or her earlier death. 

Persons Capable of Making Wills. — 

(1) Every person of sound mind and not a minor may dispose of his property 
by will. Generally speaking, therefore, all persons who have sufficient discretion 
and free will are capable of disposing of their property by will. There are two 
grounds of incapacity : (a) the want of sufficient legal discretion ; (b) the want of 
liberty or free-will. (Williams on Executors, 12th Edn., p. 8.) 

Sound and Disposing Mind. — It is essential for the validity of a will that 
the testator should be of sound mind, memory and understanding which mean 
“ sound and disposing mind A sound and disposing mind connotes that the 
testator must be conscious of the various claims persons have upon his property 
and must also be capable of realising the extent of the property disposed of under 
the will. It is essential that the testator should at the time he signs the will be 
mentally competent to understand both these things. Where the mind has 
been too much enfeebled by the illness or old age and infirmity arising from 
the approach of death, the protection of law is more needed and strong 
proof is required that the contents of the will were known to the testator 
and that it was his spontaneous act, ( Jarman on Wills, 7th Edn, p. 54 ) more 
specially where one object is forced to the attention of the invalid testator as 
to shut out all others requiring consideration (o). “ In order to constitute 

a sound and disposing mind,” said Erskine, J., in Harwood v. Baker(p), “a testator 
must not only be able to understand that he is by his will giving the whole of his 
property to an object of his regard but he must also have capacity to comprehend 
the extent of his property and the nature of the claims of others whom by his will 
he is excluding from all participation in that property and the protection of the law 
is in no case more needed than in those where the mind has been too much en- 
feebled to comprehend more objects than one.” Mere ability to sign one’s name, 
nor mere consciousness, nor the fact that the testator was able to maintain ordinary 
conversation and to answer familiar and easy questions is enough to constitute 
a sound and disposing mind(g). The testator must be capable of disposing of his 
property with understanding and reason(r). He must be able to appreciate his 
property and to form a judgment with respect to the parties whom he chooses 
to benefit by it after his death{5). The question of sound and disposing mind is 
a question of fact and of degree of mental capacity in each case. If a testator 
while in a state of health gives instructions for a will and it is prepared in accordance 
with those instructions, a very slight mental capacity for execution of the will 

(o) Brajemari v. Basik Chandra^ A. I. R. (r) MusstU Padma v. Dharma Das, 15 C. W. 

(1925) C. 739 N. 728. 

(p) 3 Moo. P, C. 282 at 290. (s) Surrendra Krishna v. Sm. Banee Dassee, 

(g) SurendtaT. Bani Dassi, 47 Cal. 1043 ; 24 C. W. N. 860. 

Susil Kumar v. Apsari, 19 C. W. N. 826. 
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would be sufficient(^). Mental weakness to constitute testamentary incapacity 
must be qua the will itself (ii). On the other hand if the testator is proved to be 
of a weak mind and the instrument is of a complicated nature a very heavy onus 
will lie on the party propounding the will to prove that the testator possessed 
a sound and disposing mind. In ordinary cases execution of a will by a competent 
testator raises the presumption that he knew and approved of the contents of the 
will(z?). For further treatment of this subject see “Onus Probandi” and “Lunatic”. 

(2) Aliens. — Aliens, whether friends or enemies, if not disqualified from 
mental incapacity or miaorit}^ may dispose of property by will (zv). In England 
formerly alien friends or aliens whose countries were at peace with England might 
make wills of their personal property ; as to land they were incapable of holding it 
and so of devising it ; but alien enemies were incapable of making wills unless 
they had the King’s licence. Now by the English Naturalization Act of 1870, 
real and personal property of every description may be taken, acquired, held and 
disposed of by an alien in the same manner as if he was a natural born British 
subject, (see British Nationality and status of Aliens Act 1914) 

(3) Traitors and Felons. — ^Formerly traitors and felons were, according to 
English law, incapable of making wills, for all their goods and chattels were forfeited 
to the King. Since the abolition of the forfeiture of lands and goods for treason 
and felony in England traitors and felons are now capable of making wills. 

(4) Felo de Se. — ^Formerly he was incapable of devising goods and chattels ; 
but he could devise his lands. Now he is no longer incapable, 

(5) Hindus. — This section applies to Hindus, see Schedule III. The idea 
of a will was wholly unknown to pure Hindu law ; but the Case law and the 
Acts of the Legislature have given to Hindus a limited right to dispose of their 
property by will (x), A Hindu can by will, dispose of his separate or self-acquired 
property to any one he likes subject, however, to his widow’s claim for maintenance 
(y), A Hindu governed by the Mitakshara law cannot make a will of the ancestral 
or joint family property or of his undivided share therein whether he be a father, 
or a manager, or a coparcener (s;). He can, however, do so, if he first gives notice 
of his intention to become divided and then execute a will disposing of his share 
in the joint family property (a). He can also make a will of the joint family pro- 
perty, if no other person is interested therein except himself and such a will is not 
revoked by the birth, subsequent to the execution of the will, of a son who died 
before the testator(&). But a father and son being joint, the consent of the son 
cannot validate his father’s will to the extent of his father’s undivided share in 
the joint family property (c). 

According to the Dayabhaga law prevailing in the Bengal Presidency a father 
may dispose of his ancestral property and a coparcener may dispose of by will the 
whole of his interest in the joint family property. 

A Hindu female may bequeath her stridhana subject, in certain cases, with 
the consent of her husband. 


(/) Harwood v. Baker, supra ; Parker v. FeU 
geti, 1883, P. D. 177; Per era v. Perera* 
1901 A. C. 354; Kusum Kumaii y, Satish 
Chandra, 13 C. W. N. 1128; Jarat Ku- 
mar i V. Bissessur Dutt, 39 Cal. 245 at 
256; Nawalmal v. Ljhanu Manchand, 5 
Bom. L. R. 327 ; Bhagirathibai v. Vishwa- 
nath, 7 Bom L. R. 92. 

(u) Nabagopal v. Sarala, A. I. R. 1933 C. 574. 

(v) Woomesh Chunder v. Rashmohini Dassi, 
21 Cal. 179; 25 1. A. 119. 

(w) Mayor of Lyons v. East India Co, 1 
Moore’s P. C. 175. 


(aj) BeerPertabv, Rajendra Pertab; 12 M. 1« 
A. 1. 

(y) Krishnarao v. Bhagawantrao, 2 Bom. L. 
R. 1082 ; see also Purendra v. Hemangini, 
36 Cal. 75. 

(z) Lakshmishankar v. Vaijanath, 6 Bom. 25; 
Harilal v. Bai Mani, 29 Bom. 351. 

(а) Narayan Bao v. Purushottama Rao, (1938) 
Mad. 315. 

(б) Bodi v. Venkataswami, 38 Mad. 369. 

(c) Bhikhabhai v. Purshottam, 50 Bom. 558. 
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A Hindu wife who has lived separate from her husband can by will dispose 
of the property inherited from her father without the consent of her husband (d). 

A Hindu minor cannot make a will during minority {e), 

A Hindu cannot by will institute a course of succession which is unknown to 
Hindu law, c.g., an estate tail (f). 

(6) Mahomedans, — Mahomedans are not governed by this Act at all ; but 
under the Mahomedan law every Maliomedan of sound mind and not a minor may 
make a will. A Mahomedan, however, cannot by will dispose of more than one- 
third of his estate after payment of debts unless the heirs consent to the bequest 
after the testator’s death. Also a Mahomedan cannot bequeath anything to an 
heir and the bequest to an heir will be invalid unless the other heirs consent after 
the testator’s death. A Mahomedan can make an oral will. 

A Mahomedan will is not required to be probated. But there is nothing in 
this Act to preclude the Court from granting probate of a Mahomedan will. In 
such a case it is not the function of the Probate Court to see whether the will 
purports to dispose of only one-third of the property. The will may be admitted 
to probate although it may purport to deal with more than one-third share (g), 

(7) Khojas : — In matters of succession and inheritance a Khoja is governed 
by Hindu law. A Khoja can dispose of by will the whole of his property and his 
right to make the will is not conhned to one-third of the property as under Maho- 
medan law (A). 

Construction of the will of Khojas : — InSallay Mahomed v. Lady Janbai(i) 
it was observed that the will of a Khoja should be construed according to 
Hindu law. In a recent case of the Bombay High Court {Ashrafalli Y.Mahomedalli 
being suit No. 951 of 1941) Mr. Justice Chagla who delivered judgment on 20th 
August 1945 held that the will of a Khoja must be construed according to Hindu 
law ; but that having regard to the provisions of the Shariat Act XXIV of 1987 
if a Khoja creates a trust by his will that trust should be construed according to 
Mahomedan law. His Lordship laid stress on the words “ trusts and trust pro- 
perties and Wakfs” occurring in sec. 2 of the Act and on the same words not 
occurring in sec. 3 of the Act and from that concluded that the customary law 
and usage, namely Hindu law, did not apply to Khojas so far as concerned any 
trusts or Wakfs created by their wills and his Lordship pointed out that the word 
“trusts” and “Wakfs” were generie terms which included trusts or wakfs made 
by any testamentary writing as well as any non-testamentary writing. 

But it must be valid that so far as the making of the will or its form or 
its revocation is concerned a Khoja is governed by Mahomedan law and not by 
Hindu law. 

(8) Cutchi Mdmons : — Before the passing of the Cutohi Memons Act XLVI 
of 1920 a Cutchi Memon was governed by Hindu law in matters of succession and 
inheritance. He had full testamentary capacity and could dispose of the whole 
of his property in any manner he liked. In Advocate^Geneml v. Jimbabai (j) 
it was held that Cutchi Memons had acquired by custom the power of disposing 
of the whole of their property by will. Probate was granted of a nuncupative 
will of a Cutchi Memon (k) An unattested will of a Cutchi was held valid (Z). 

(d) Bkagavanlal y* Bai Divali, 27 Bom. L. K. L. R 897 ; Advocate^General y» Karmali, 

683, 29 Bom. 133. 

(6) Hardwari v. Gomi, 33 All. 525 ; Bai Gulab (i) 3 Bom. L. R, 786. 

V. Thakorelaly 36 Bom. 622. (j) 41 Bom. 181, 

(/) Tagore Y. Tagtrre, 9 B. L. R. 377, I. A. (k) In the will of Haji Mahomed Abba, 24 

Sup. V<tl. 47 ; Sir Mangaldas Natkubhoy Bom. 8. 

V. Knshnahai, 6 Bom. 38. (Z) Re Aba Satar Haji Aboobakerf 7 Bom, L. 

(g) Abdul V. Z)r» Syed Minhazal, (1939) Nag. R. 668 ; Sarabai v. Mahomed Cassum, 43 

, , 413. Bom 641. 

{h) Fiddhmsein v. Bai Monghiba% 38 Bom. 
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By the Cutchi Memons Act, 1920, a Cutchi Memon was given the power to make a 
declaration in the prescribed form and on that declaration being made he himself* 
and all his minor children and their descendants would be governed in matters of 
succession and inheritance by Mahonicdan law. 

In 1987 the Legislature passed another Act known as the Sheriat Act 
(Act XXVI of 1989). This Act was made applicable to all Muslims in British 
India. Sec. 2 of the Act is as follows: — ^Notwithstanding any custom or usage 
to the contrary, in all questions regarding intestate succession and other questions 
which are mentioned in the section, the rule of decision in cases where the parties 
are Muslims shall be the Muslim Personal law^ (Sheriat). Sec. 8 of the Act authori- 
ses any Muslim by a declaration to be made as prescribed in that section to have 
Muslim law applied to him and to all his minor children and their descendants 
even in matters relating to adoption, wills and legacies. Therefore on the passing 
of the Shariat Act, even if a Cutchi Memon had not made a declaration under the 
Cutchi Memons Act. he was to be governed by Mahomedan law in all matters 
relating to intestate succession. He would also be governed by Mahomedan law^ 
in questions of testamentary succession provided he made a declaration under 
sec, 3 of the Shariat Act. 

A further Act was passed in 1938 being Cutchi Memons Act X of 1988 applicable 
to all Cutchi Memons. Sec. 2 provides that subject to the provisions of sec. 3 all 
Cutchi Memons shall, in matters of succession and inheritance, be governed by 
the Mahomedan law. By sec. 4 the Cutchi Memons Act XLVI is repealed. Sec. 8 
saves the right already acquired. 

Construction of the Will of a Cutchi Memon : — In Adv» General of Bomhay 
v. Jimbabai (m) Beaman, J,, held that Cutchi Memons had acquired by custom 
the right of disposing of the whole of the property by will, bub he considered that a 
Cutchi Memon’s will should be construed by reference to Mahomedan law. The 
latter part of this opinion has not found acceptance in the later cases. In Abdul 
Sakur v. Abubakar (n) Mirza, J., strongly criticised the judgment of Beaman, J., 
and refused to follow it holding that the opinion was obiter. He was of opinion 
that a Cutchi Memon’s will should be construed according to Hindu law. In 
Adambhai v. Allarakhia (o) the opinion of Mirza, J., was accepted. The Madras 
High Court also held that the Cutchi Memons were governed by Hindu law (p), 
and the same court in Abdul Sattar v. Abdul Hamid {q) held that a Cutchi Memon 
who had died in 1934 leaving a will was governed by Hindu law of inheritance and 
succession and had full testamentary power to dispose of his property and that 
the will must be construed according to Hindu law except in so far as it operated to 
create a wakf. But it must be remembered that after the passing of the Cutchi 
Memon Act of 1938 as all the Cutchi Memons who die after the date of the passing 
of that Act are in matters of succession and inheritance governed by Mahomedan 
law their wills must be construed and looked upon from the point of view of Maho- 
raedan law (r). 

Persons incapable of Making Wills. — 

Minors. 

(1) Infants or persons who have not completed the age of 18 years (or 21 
years where there is a guardian) are not capable of making wills (s). In England 
the age limit is 21. Wills made by such persons during minority shall be null and 

(m) 41 Bom. 181. (q) (1945) Mad. 276. 

(n) 54 Bom. 358 ; 37 Bom. L. R. 686. (r) Bayahai v. Bayahait 44 Bom. L. R. 792. 

(o) 37 Bom. L. R. 686. (s) Vijayaratnam v. Sudarsana^ 27 Bom. L. 

(p) Sidich Haji v.Ebrahim Haji, 31 M, L T, R. 1082 (P. C.); 48 Mad. 614 (P. C.) ; 

188. Gulab v. Thakerlal, 27 Bom. L R. 1082. 
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void, though the perosn may have died after attaining majority (^). The Indian 
Majority Act of 1875 applies to all persons including Hindus and Mahomcdans 
so far as the competency to make a will is concerned. The Act repeals the rules 
of Hindu and Mahomedan law and therefore a Hindu minor who has not completed 
the age of 18 years is not capable of making a will {u). The age of majority for 
the purpose of making a will is determined by the Indian Majority Act (t;). If a 
guardian of the minor has been appointed before the minor has attained 18 years, 
such a minor cannot be said to have attained his majority so as to have become 
capable of making will until he has completed the age of 21 years (?x?). But if on 
an application for the appointment of guardian a conditional order is made appoint- 
ing guardian of the minor on his furnishing security and if the security is noi 
furnished and the order is vacated, the minor is deemed to have attained majority 
at 18 and the will made after attaining 18 but before the completion of the age of 
21 is a valid will {x), A Hindu minor is not competent to make a will conferring 
authority on his wife to adopt («/). A recital in the will mentioning the age of the 
testator at the time of its execution is admissible to prove the testator’s age under 
section 32 of the Indian Evidence Act ( 2 ). But a father whatever his age may be 
can make a will appointing guardian of his children, (see section 60). 

(2) A ward under the Court of Wards Act (III of 1899, sec. 38) is incompetent 
to dispose of his property by will without the consent of the Court of Wards [a). 

Explanation I 

Married Woman. 

A married woman is capable of disposing by will of any property which she 
could alienate during her life. As there may arise cases of women married before 
the year 1865 who would not in consequence be capable of making wills, as the 
Act does not apply to them, it would be interesting to know what were the restric- 
tions placed on them as regards their testamentary capacity. They would be 
governed by the Common Law which prevailed in England before the passing of 
the Married Women’s Property Acts, and the law was shortly as follows : — ^A 
married woman was utterly incapable of devising lands. She was also incapable 
of making a testament of chattels withoHit the license of her husband, for all her 
personal chattels were absolutely her husband’s. Her power to dispose of her real 
and personal estate by will was practically limited to the disposing of property 
given or settled to her separate use or to the execution of a power of appointment. 

As regards Hindu married women, although this section applies to them their 
capacity to make will is restricted by Schedule III, Clause 1. By the Married 
Women’s Property Act, III of 1874, the wages and earnings of a married woman are 
declared to be her separate property but that Act also does not apply to Hindus. 

The effect of this Explanation is to declare that a married woman can dispose 
of by will any property which she can alienate by her own act during her life without 
any consent of her husband. 

Explanation II 

Deaf. Dumb and Blind. 

This Explanation refers to the case of persons who are deaf or dumb or blind. 
The explanation omits the case of a person who is deaf and dumb and blind who 

{t) Hardwari v. Gomi, 33 AU. 525. (y) KondapaUi v. Mandapaka, 52 I. A. 305 • 

(m) Bai Gulab v. Thakorelak 36 Bom. 622. ( 2 ) Krishnamackanar v. Krishnamachariar, 

(v) Krishnamachariar Krishnamachariar f ^8 38 Mad. 166. 

Mad. 166. (a) Dwarka Nath v. Raj Rani, 39 Bom. L. R. 

(to) Hardwari v. Gomi, 33 All. 525 at 527. 939 (P. C.). 

(aj) Jaysing v. Pratapsing^ (1945) Bom. 449. 
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is held incapable of making a will. 

One who is deaf and dumb from birth is presumed to be an idiot and, therefore, 
incapable of making a will, but the presumption may be rebutted by producing 
evidence of lucid intervals. This Explanation makes it clear that such a person can 
make a will if he is able to know what he does by it. Mere blindness will not in- 
capacitate a person from making a will provided he is able to know what he does. 
It will, therefore, be sufficient if there is satisfactory proof of the knowledge and 
appro-N’al of the wull by the blind man. 

Explanation III 

Lunatics and Insane Persons. 

Under the Indian Trustees Act XXVII of 1866, section 2, a lunatic means any 
person who shall have been found by due course of law to be of unsound mind and 
incapable of managing his affairs, and a “person of unsound mind” means any 
person not a minor who, not having been found to be a lunatic, shall be incapable, 
from infirmity of mind to manage his own affairs. Under the Indian Lunacy 
Act, IV of 1912, lunatic means an idiot or person of unsound mind. According 
to the Indian Contract Act, IX of 1872, section 12, a person is said to be of sound 
mind if at the time he makes a contract he is capable of understanding it and of 
forming a rational judgment as to its effects. 

A lunatic is a person usually mad but having intervals of reason (6). Such 
a person cannot make a will during his insanity. Lunacy or insanity is classified by 
medical jurists under four forms — ^mania, monomania, dementia, and idiocy. 
Mania is the common form of insanity, its characteristics being that the ideas flow 
without any order or connection, the person having absolutely no control over his 
thoughts ; in monomania the disorder is confined to one subject or to one class of 
subjects ; it is also called partial insanity ; in dementia there is total absence of 
reasoning power ; idiocy is congenital ; an idiot is a fool or a mad man from his 
birth who never has any lucid interval. 

If a person whilst he is of sound mind makes a will and subsequently becomes 
insane the will is not revoked by subsequent insanity. This Explanation enacts 
that a lunatic may make a will during a lucid interval. 

The will of an eccentric man is not to be put on the same footing as the will 
of a lunatic. There is a distinction between insanity and eccentricity but it is im- 
possible to draw a line between eccentricity and insanity. Mere eccentricity 
unaccompained by any other mental derangement will not prevent a person from 
disposing of his property by will (c), unless it is associated with some sort of delu- 
sion (d). 

Delirium and Insanity. — Delirium is a fluctuating state of mind created by 
temporary excitement in the absence of which the patient is most commonly really 
sane and the difficulty of proving a lucid interval is less. In order to constitute in- 
sane delusion it must be shown that the testator’s belief in it was unfounded but 
that it was so destitute of foundation that no one except an insane person would 
have entertained it (e). In the leading case of Dew v. Clarke (/), the testator had 
an insane aversion to his daughter and labouring under that delusion he willed 
away his property to a stranger. It was held that the will was bad. But the 
mere existence of a delusion or a partial unsoundness of mind, not affecting the 
general faculties and not affecting the mind of the testator in regard to testamentary 

(b) In re Cowasji Beramjii 7 Bom. 15. (1939) C. 379. 

(c) Morgan v. Boys, 1 Tayl. Med. Jur. 907. (e) Sajid Ali v. Ibad Ali, 22 1. A. 171. 

(iZ) Swadhani v. Baja Jagat Kiskore, A. I. R. (/) 3 Add. 79. 
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disposition, will not be sufficient to deprive a person of the power of disposing of his 
property {g). The result is that a person subject to delusions may make a valid 
will, if the delusions under which he labours be such that they could not be supposed 
to have affected the dispositions made by the will. (Williams on Executors, 
12th Edn., pp. 13-29). 

Lucid Interval. — It is an interval during which there is entire absence of the 
malady and the interval must be substantial, though it may be temporary (/z). In 
such oases the order of proof and of presumption is reversed, if the man is habi- 
tually insane, the proof of lucid interval will be on the party alleging the same. A 
great degree of caution is necessary to be observed in examining the proof of lucid 
interval. The Court must be satisfied not only that there was a complete and 
substantial recovery but that the recovery was of sufficient duration for the per- 
formance of the act (i). In cases of permanent proper insanity the proof of a lucid 
interval is a matter of extreme difficulty but in cases of delirium the probabilities 
in favour of lucid interval are infinitely stronger. Cases of partial insanity are not 
infrequent. It is called insanity ^uod hoc upon a particular subject or quod ham 
as to a particular person. In the case of Dew v. Clarke (j), the tes tator had an insane 
aversion for his daughter and the will was held to be null and void. The proof 
in this case required was not the proof of harsh treatment, no display of unkind 
feelings but the daughter was required to make out a case of antipathy resolvable 
into mental perversion. See Waring v. Waring (k) on the subject of partial 
insanity. 

In cases of inofficious testaments, i.e., when a testator gives away his property 
to strhngers forgetting his natural duty to his children, there is no presumption of* 
insanity, but it may throw some light upon the question of the testa ter’s capacity, 
(Halsbury’s Laws of England, Vol. 84, p. 88). The Court always looks upon such 
a will with grave suspicion, more especially when such a will is produced after 
a lapse of many years (Z), 


Onus of Proof and Evidence. 


Generally speaking every person is presumed to be sane until he is proved to 
be instane. Whenever, therefore, a will is produced which on the face of it is validly 
executed, the Court will presume that the testator was sane (m). The presumption 
of sanity is a mixed presumption of law and fact. In probate suits the ultimate 
burden of proving testamentary capacity rests on the party propounding the will. 
If any party alleges that the testator was insane then it will lie on the party pro- 
pounding the will to prove affirmatively that the testator was of sound mind at the 
date of the execution of the will and that he knew and understood and approved 
of its contents (n). The burden always lies first on the party propounding the 
will to satisfy the conscience of the Court that the testator at the time he executed 
the wiQ was of sound and disposing state of mind (o). This burden becomes 
heavier when the testator is a man of advanced years and in an extremely feeble 
state of health, (p). If this burden is discharged then it is for the caveator who 
impugnes a will on the ground that it was obtained by the exercise of undue 


(g) Broughton v. Knight, L, R. 3 P. and D. 64; 

Banks v. Goodfellow, L. R. 5 Q. B. 549. 

{h) Cartwright v. Cartwright, 1 Phillim. Rep. 

100 . 

(i) Hall V. Warren, 9 Ves. 611. 
ii) 1 Add. 3T9, 

(k) 6 Moo. P. C. 341. 

(l) Musscmimat Biro v. Atma Bam, 64 L A. 92. 
GanpalTao Vasantrao, 84 Bom. L. R. 
1871. 


(n) BaVerishna v. Gopikdbai, 7 Bom. L. R* 
175. 

(o) Lila V. Bijoy Protap, 41 C. L. J. 800; 
MusstL Padma v. Dharma Das, 15 C, W. 
N. 728 ; Bai Kuntha v. Prasannamoya, 27 
C. W. N. 797 ; Bsoof v. Esmail, A. L R. 
(1938) R. 822. 

(p) Arthur v. Mrs, Maud, A. I. R. (1988) A. 

201 . 
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influence, excebsive persuasion or moral coercion to nidke out his case (q). If 
the age of the testator is challenged, the onus of proving that the testator was 
not a minor at the time of the execution of the will also rests on the person pro- 
pounding the will (r). It will then lie on the other party to prove that the testator 
was insane or was a minor. If the latter party adduces sufficient proof that 
the testator was habitually insane, the will will be bad, unless the other party can 
show that the will was executed during a lucid interval. If the testator was 
habitually insane, proof that the will was executed during a lucid interval will be a 
matter of extreme difficulty, as it will have to be proved by very clear and satis- 
factory evidence. If, however, the testator is affected by temporary insanity 
proof of a lucid interval will not be so very difficult, e.g., the case of persons affected 
with insane delusions. “ The strongest and best proof that can arise as to a lucid 

interval is that which arises from the act itself of making the will and 

if it can be proved and established that it is a rational act, rationally done, the 
whole case is proved ” ( 5 ). It is not necessary to prove that the testator was 
sane for a day, an hbur, or a minute, the length of a lucid interval is immaterial 
provided the making of the will is the act of a ratiorial being, that the act done is 
perfectly proper, and that the party who is alleged to have done it was free from 
the disorder at the time (^). It is also not necessary that the testator should have 
been in perfect good health and that his mind should have been so clear as to 
enable him to give complicated instructions for his will. It is sufficient if when 
the will was read out to him and explained to him he was capable of understand- 
ing(w). 

If the insanity of the testator before the date of the will is once established 
the burden of proof that it was made during a lucid interval lies on the person pro- 
pounding the will. If, however, it is not established, or habitual insanity does not 
exist, the burden of proving actual insanity at the date of the execution of the will 
shifts to the person impeaching the will (v). 

The presumption of sanity is a mixed presumption of law and fact. According 
to the English practice when in a probate action if a party pleads that the testator 
was not of sound memory and understanding, particulars of any specific instances 
of delusion must be delivered before the case is set down for trial, and, except by 
leave of Court 01 a Judge no evidence shall be given of any other instances at the 
trial (see. G, 1 9R. 25 (a)Yearly Practice). This rule has the effect of overruling the 
decision in Salisbury v. Nugent (te). This rule has been referred to by Davar, J.. 
in Vatchaghandhy will case, Vatchagandhy v. Vatchagandhy judgment, delivered 
on 22nd July 1910, Bombay High Court. 

The standard of proof to establish a will required by the Act is that of the 
prudent man and not an absolute or conclusive one (a?). “A will is one of the most 
solemn documents known to law. By it a dead man entrusts to the living the 
carrying out of his wishes and as it is impossible that he can be called either to deny 
his signature or to explain the circumstances in which it was made, it is essential that 
trustworthy and effectual evidence should be given to establish the will and in case 
of dispute or doubt the best evidence procurable should be furnished ” {y). In 
ordinary cases execution of a will by a competent testator raises the presumption 
that he knew and approved of the contents of the will (z). 

(q) Motibai v. Jamselji, 26 Bom. B. R. 579, 1371. 

(r) Rajindra v. Ramjowai, 5 Lah. 268 ; (w) 9 P. D. 23. 

Krishnamachariar v. Krishnamachariar, (a?) Jar at Kumari v. Bissessur, 39 Cal. 245 ; 

38 Mad. 166. Prasannamayi v. Baikuntha, 49 Cal. 182. 

(s) Cartwright v. Cartwright, 1 Phillim 122. (y) Ram Gopal v. Aipna, 49 I. A. 413 at 

(/) Harwood v. Baker, 3 Moo. P. C. 282. p. 417. 

(tt) Gordhandas 0 . Bai Suraj, 23 Bom. L. R. (z) Woomesh Chunder v, Rashmohini, 21 Cal. 

1068, 279, in appeal Rashmohini v. Umesh Chun- 

(u) Ganpatrao v. Vasantrao, 84 Bom. L. R. der, 25 Cal. 824 ; 25 I. A. 169. 
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As regards proof of sound mind the person who propounds the will must prove 
that the testator did know and approve of the contents of the will and that he was 
of sound and disposing mind(tt). When the testator’s sanity is disputed the burden 
lies upon the person propounding the will to prove that the testator was of sound 
mind and that he knew and approved the contents of the will(&). Proof of con- 
sciousness alone is not enough(c). This burden is satisfied facie in the case 

of a competent testator by proving that he executed it from which the knowledge 
of and assent to the contents of the instrument are presumed(d). When a will 
challenged is in every respect a natural will and in acdord with the feelings and 
tenor of life of the testator and its execution is satisfactorily proved the presump- 
tion is in favour of its being maintained and it is not in accordance with sound 
rules of construction to apply to such a will those canons which demand a rigorous 
scrutiny of documents(5). It does not lie in the mouth of any party to say that 
the testator ought not to have made such a will(/). But if those who oppose it 
succeed by a cross e!xamination of the witnesses or otherwise in meeting this 
prima facie case, the party propounding must satisfy the tribunal affirmatively 
that the testator did really know and approve of the cpntents of the will in ques- 
tion, before it can be admitted to probate(g). If a party impeaches the validity 
of the will on account of the supposed incapacity of mind in the testator, it will 
be on such party to establish s*uch incapacity, (Williams on Executors, 12th 
Edn., pp. 15-16)(A). Where the capacity of the testator is proved to be doubtful 
or where the testator is proved to be blind or illiterate there must be proof of 
instruction or of reading over or other satisfactory evidence of some kind that 
he knew and approved of the contents of the will(^), and this rule is especially 
applicable where the instrument is inofficious, i.e., not consonant to the testator’s 
natural affections and moral duties or wherte it is obtained by a party materially 
benefited(j). When the evidence is conflicting it is the duty of the Court of 
Appeal to have great regard to the opinion formed by the Judge in whose presence 
the witnesses gave their evidence as to the degree of credit to the given to it(fc). 

In all ^uch cases, if the evidence is conflicting, it is the duty of the Court of 
Appeal to have great regard to the opinion of the trial Judge(Z). 

As regards proof of signature of the testator the best evidence available, 
viz,, the evidence of the attesting witnesses should be given and any evidence of 
a general nature to the effect that the signature appears to be genuine is of little 
worth(m). But the mere fact that the attesting witnesses have repudiated their 
signature does not invalidate the will, if it can be proved by evidence of a reliable 
character(ti). If the evidence as to due execution is strong and satisfactory, to 
outweigh it, it would be necessary to prove the improbability to be cogent and 
clearly made out(o). 


(а) Nawalmal v, Dhanu, 5 Bom. L. R. 327 ; 
Bhagirathibai v. Vishwanath, 7 Bom. L' 
R. 92. 

(б) Ganpatrao v. Vmantrao, 34 Bom. L, R. 
1371. 

(c) Kuppayammal v. Ammani, 22 Mad. 345. 

(d) Shunmugaroya v. Manikka, 32 Mad. 400, 
36 I. A. 185. 

(e) Jagrani v. Kuar JDurga, 18 C. W. N. 521 
(P. C.), 41 1. A. 76 ; see also Chotey Narain 

, V. Ratan Koer, 22 Cal. 519 ; Dulhin Genda 
V. Harnandan, 20 C. W. N. 617. 

(/) Suna Ana v. Bamaswami, 18 Bom. L. R. 
408 (P. C.). 

(g) Cleare v. Cleare, L. R. 1 P. and D. 655 ; 
JSormasji u. Dhanjishcew, 12 Bom. L. R. 
569 ; Balkrishna v. Gopikdbah 7 Bom, L. 


(h) Shama Chum v. Khettromoni, 27 LA. 
10 ; Sukh Dei v. Kedar Nath, 28 I. A. 186; 
Bindeshri v. Mussammat Baisakk, 24 C. 
W. N. 674 (P. C.) ; Balkrishna v. Gopika- 
haiy 7 Bora. L. R. 175. 

(i) Woomcih Chunder v. Rashmohini, 21 Cal. 
279 in appeal Rash Mohini v. Umesh 
Chunder, 25 Cal. 824 (P. C.). 

ij) Brogden v. Brown, 2 Add. 449 ; Sankey v. 
LtUey, 1 Curt. 402. 

(k) Rashmohini v. Umesh Chundra, 25 I. A, 
109. 

(l) Shunmugaroya v. Manikka, 36 I. A. 185. 

(m) Ram Gopal v Aipna, 49 I. A. 413 ; Prasa- 
nnamayi v. Baikuntha, 49 Cal. 132. 

(n) Brahmadat v. Chaudan Bibi, 20 C. W. N. 1 92. 

(o) Chotey Narain v. Ratan Koer. 22 Cal. 519 
(P.C.). 
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. Explanation IV 

Intoxication, Illness, Infirmity or Any other Cause 

Drunkenness. — A will made by a person when he is so excessively drunk 
that he is utterly deprived of the use of reason and uriderstanding is null and void. 
It is called deWium tremens • But a person who is habitually addicted to drink 
but is not insane or deranged may make a valid will. 

Illness. — Illness which impairs the mind of a person in such a manner as to 
deprive him of the power of understanding the nature of the instrument or the 
effect of its provision will invalidate the will. (See ilL ii). But mere debility 
unaccompanied by any mental incapacity will not deprive a person from making 
a will. (See ill. iii)(p)* 

Infirmity and Old Age, — Infirmity is of two kinds, physical and mental, 
and wills made during those infirmities are looked upon with suspicion. Physical 
infirmity results from old age or severe illness. Mere old age does not deprive 
a man of the capacity of making a will. Yet if a man in his old-age becomes a 
very child again in his understanding or by reason of extreme old age or other in- 
firmity he becomes so forgetful that he does not know his own name, he is not fit to 
make a will. Extreme old age, however, tends to excite the jealousy and vigilance 
of the Court(5^). Wills are too frequently made by the sick and the dying. In such 
cases it is not enough to show that the testator was able to answer familiar and 
usual questions. It must be shown that he was able to exercise a competent under- 
standing as to the general nature of his property, as to the state of his family and 
as to the general condition and claims of the object of his bounty, as to the value 
of the instrument he executes and general objects and provisions which it contains. 
If he can do that, though he may be very feeble and debilitated in understanding 
and be at the point of death, it is enough(r). The mere fact that before execution 
of the will an injectidn was given and blood transfused into the person making 
the will is not sufficient to prove mental incapacity (5). In Jarman on Wills 7 th 
Edn. at p. 54 it is stated that in case of weakness of mind, arising frdm the near 
approach of death, strong proof is required that the contents of the will were 
known to the testator and that it was his spontaneous act. But it is not essential 
that the testator should at the time he signs the will be mentally competent to 
understand it, if, while he is mentally competent gives instructions for his will 
and it is pre^pared in accordance with them at the time of signing it he understands 
that he is executing the will for which he had given instructions, the will is valid, 
although' at the time of signing it he may not be able to understand its provisions 
in detail(^). The real test in all cases of this kind is whether the testator had 
a proper appreciation or comprehension of his act(u). The leading case is Sala 
Mahomed v. Dame Janbai{v), otherwise known as the Sir Tharia Topan will case. 
In that case a will and five codicils of a Khoja were propounded for probate. The 
widow of the deceasied applied for the probate of the will and of all the five codicils, 
the last codicil was made about three days before the death of the testator. The 
son applied for probate of the will and of the first two codicils only ; he contended 
that the last three codicils were made under the undue influence of the wife. It 
was asserted that the wife was of a commanding character, that the testator was 
on account of his old age too feeble and weak to resist the influence of his wife. 

(p) Sajid Ali v. Ibad Ali, 23 Cal. 1. (1945) L. 8 

(g) Kinleside v. Harrison^ 2 Phill. 462. (u) Harwood v. Baker, 3 Moo. P. C. 282 ; 

(r) Esoof V. Ismail, A. I. R. (1938) R. 322, Prinsep v. Dyce Sombre, 10 Moo. P.C.278 ; 

(s) Garibshaw v. Patia Dassi, A. I. R. (1938) Handley v. Stacey, 1 F. and F. 574; Sajid 

C. 290. V. Ibad Ali, 23 Cal. 1, 22 I. A, 171. 

(i) Purshotam Bam v. Kesho Das, A. I. R. (v) 22 Bom. 17 (P. C.), 
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As regards the last codicil the sou lurtiier disputed it jon the grouiul that liis 1 athcr 
was almost unconscious and was unable to understand what he was doing. The 
trial Court accepted the contentions of the son and granted probate of the will 
and of the first two codicils only. The Appeal Court granted probate of the 
will and of all the five codicils. On appeal to the Privy Council it was held that 
the general assertion of the wife’s commanding character and of the husband’s 
weakness was not enough to establish undue influence and they granted probate 
of the will and of four codicils. As regards the last codici] they held that the 
testator was too exhausted and ill for such a testamentary act. A sickman may 
well be able to answer simple questions about the state of his body and yet be 
quite unequal to the effect of making new dispositions of his property. In 
Malajppa v. Tipawa(w) the will of a man suffering from epileptic fits was held to 
be bad. In Woolmcr v. Daly{x)^ the will of a testator who was suffering from 
paralysis was held to he good as the paralytic stk'oke had not affected his mental 
capacity to Such an extent that he was unable to Understand a will of a simple 
nature. Another leading case on this point is Bur Singh v. JJttam Singh{y), 
In that case the testator was taken ill in May 1898. He made the will in dispute 
on 11th June 1898 and died on 23!rd June 1898. It was proved that the testator 
w'as of intemperate habit. It was contended that the will was executed under 
undue influence of Bur Singh when the testator was ill and Bur Singh got benefits 
under it. Their Lordships observed that the onus of proving the testamentary 
capacity lay on those propounding the will and that onus was discharged by the 
evidence in support. “ Such evidence is not displaced by mere proof of serious 
illness and of general intemperance.” 

Attention is also drawn to illustrations (vi) and (vii) to section 61. The 
weak state of the man’s health must be such as to take away his free agency. 

Mental infirmity is the effect of the morbid state of mental faculties. A will, 
however, made in contemplation of suicide is good unless the circumstances are 
such that the testator be deemed in law to be insane. The verdict of the jury 
that the testator was of unsiound mind when he committed suicide is not sufficient 
if it is otherwise proved that the testator had testamentary capacity when he 
wrote the will(s). According to Mahomedan law if a will is made after taking 
poison it is bad but not if it is made before(( 7 ). 

Instructions for Will. — If a testator while he is mentally competent gives 
instructions for a will and it is prepared in accordance with those instructions 
and at the time of signing it he understands that he is executing the will for which 
he had given instructions, the will is valid, (see Jarman on Will 7th Edn. p. 54). 
In Sarabai v. Mahomed(b)^ mere instructions given for will were admitted to 
probate. 

In such cases a lesser strictness of onus is thrown on the person propounding 
the will. This principle is laid down in Parker v. Felgate{c)i which case was 
followed in Saradindunath v. Sudhir Chaudra{c^). 


Testam e n t a r y 
guardian. 


60. A father, whatever his age may be, may 
by will appoint a guardian or guardians for his 
child during minority. 


(w) 82 Bom. L. B. 1289. 

(x) ILah. 173. 

iy) 38 Cal. 855 (P. C.) 

(z) Burrows v. Burrows, 1 Haeg. 109 : Hobu 
V. Bohy, 1 Hagg. 146. 

(a) Mazhar Husen v. Bodha Bibi, 21 All. 91 
(P. C,). 


(5) 43 Bom. 641. 

(c) (1883) 8 P. D. 171. 

(cq 60 Cal. 100 ; 35 C. L. J. 569 ; In goods 
of Amulya Kumar Bose, 42 C. W. N. 
649 ; Eusoof v. Ismail, A. I. R. (1938) 
R. 322. 
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{ThU ii> aec. 47 oj the i^ucce^iiou Act of V 1805. It doe6 not apply to Hmdus etc. Sec 

Schedule HI) 

A father, whatever his age may he, may by will appoint a guardian or guardians 
for his child during minority. In ease of European British subjects and oth^r 
persons governed by the Succession Act only & father has the power to appoint 
a testamentary guardian of his minor children. The Guardian and Wards Act 
No. VIII of 1890, howcvei*. gives also to the mother, if the father is dead, the 
right to appoint a guardian either by will or by any other instrument. But the 
mother must be a major. A mother of an illegitimate child has power under the 
(iuardian and Wards Act to appoint a testamentary guardian of her ehild(d). 
Under this section it is duly the father who at whatever age can make an appo- 
intment by will. 

This section does not apply to Hindus. But under the Hindu law a Hindu 
father can by word of moutli or by writing nominate a guardian for his children 
during their minority 4o as to exclude even the mother from the guardianship(^). 
A Hindu mother has no power to appoint a guardian by will(/). A Hindu father 
can only appoint a guardian of the person of the minor and not of his property(g). 
Even if the father is a manager of a joint Hindu family he cannot by will appoint 
a guardian or manager of the co^parcenary property of the minor coparcener(/^). 

A will merely appointing a guardian of a minor does not req(uire probate to 
be taken out as a condition precedent to the maintainability of an application 
by him under the Guardian and Wards Act to be -appointed guardian of the 
minor(^). 

61* A will or any part of a will, the making of which has been 
Will obtained by ^‘^used by fraud or coercion, or by such impor- 
fraud, coercion or tunity as takes away the free agency of the testator, 

importunily. 


lUnsUaiion^ 

(?) A, falsely and knowingly represents to the testator that the testator's only child 
h dead, or that he has done some undutiful act and thereby induces the testator to make 
a will in his, A’s favour ; such will has been obtained by fiaud, and is invalid. 

(•ii) A, by fraud and deception, prevails upon the testator to beciueath a legacy to him- 
The bequest is void. 

(Hi) A, being a prisoner by lawful authoiily, makes his will. The wdll is not invalid 
by reason of the imprisonment. 

(iv) A threatens to shoot B, or to burn his house or to cause him to be arrested on a 
cruninal charge, unless he makes a bequest in favour of C. B, in consequence, makes a 
bequest in favour of C. The bequest is void, the making of it having been caused by coercion . 

(v) A, being of sufficient intellect, if undisturbed by the influence of others, to make 
a will yet being so much under the control of B that he is not a free agent, makes a will, 
dictated by B. It appears that he would not have executed the will but for fear of B, The 
will is invalid. 

(ui) A, being in so feeble a state of health as to be unable to resist importunity, is 
pressed by B to make a will of a certain purport and does so merely to purchase peace and 
in submission to B. The will is invalid. 

(vii) A, being in such a state of health as to be capable of exercising his own judgment 
and volition, B uses urgent intercession and persuasion with him to induce him to make a 
will of a certain purport. A, in consequence of the intercession and persuasion, but in the 


(d) In re A. S. v. A., (1940) W. N. 271. 

(e) Budhilal v. Morarji, 31 Bom. 413. 

(/) Venkayya v. Venkata, 21 Mad. 401. 
Ig) Alagappa v. Mangaihai, 40 Mad. 672. 

7 


(h) Brijbhukandas v. GhasMram, 37 Bom. L. 
R. 1 (F.B.) 

(i) Ganeshji Pande v. Bhagirathi, 58 All. 832 ; 
Pedkan Alikhan v. Panibai, 19 Bom, 832. 
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free exercise of his judgment and volition, makes his will in the manner recommended by B. 
The will is not rendered invalid by the intercession and presuasion of B. 

(nii?) A, with a view to obtaining a legacy from B, pays him attention and flatter 
him and thereby produces in him a capricious partiality to A. B, in consequence of such 
attention and flattery, makes his will, by which he leaves a legacy to A. The bequest is 
not rendered invalid by the attention and flattery of A. 

{This is sec. 48 of the Succession Act X of 1865. li applies to Hindus.) 

Fraud. — The word “ fraud ” has been defined in sec. 17 of the Contract Act ; 
it is not a definition but an ebcplanation. “ Fraud being infinite the Court will 
not define it Fraud is either actual or constructive. Actual fraud is sub- 
divided into two parts, (a) misrepresentation and (b) concealment. Illustra- 
tion (i) is an instance of misrepresentation. Misrepresentation (called suggestio 
falsi) must be of a material fact and milst have been relied or acted upon by the 
person deceived. If the party to whom misrepresentation is made is not misled 
by it or knows it Lo be false there is no fraud. 

Concealment (called suppressio veti) is the suppression or withholding of 
some material fact being some fact which the one party was under a legal duty to 
the other to disclose(j). Therefore, where there is no such duty, there is no fraud. 

Constructive fraud is of various kinds but for the purpose of invalidating 
a will, if the will is made by a testator at the instance of another who has abused 
some fiduciary relation, it will be declared null and void. Cases of importunily 
and undue influence come under this group. 

A will which is the result of fraud of the one or other kind is null and void(A:). 
The sectidn speaks of a will or any part of a will, therefore, if a part of the will 
is obtained by fraud, probate ought to be refused as to that part, and granted 
as to the rest unless the part rejected alters the whole sense of the remainder 
of the will(Z). 


Example 

The health of the testatrix was failing. The executrix legatee under the will who had 
influence over the testatrix falsely misrepresented to her and made her believe that she was 
heavily indebted to the legatee and got the testatrix to execute the will in her favour. Held^ 
will procured by fraudulent misrepresentation and probate was refused(/n). 

Coercion, — Coercion is defined by sec. 15 of the Contract Act as “ the com- 
mitting or threatening to commit any act forbidden by the Indian Penal Code 
or the unlawful detaining or threatening to detain any property to the prejudice 
of any person whatever with the intention of causing any person to enter into 
an agreement It is the first portion of the definition which wouM properly 
apply. To constitute under influence in the eye of law there mtust be coercion(?i ). 
Whatever destroys the free agency of the testator constitutes coercion. 

If actdal force was used to compel the testator to make the wrill and all the 
formalities are complied with, yet the will is void(o). So also if the testator is 
labouring under some fear at the time of bequeathing. But ‘‘ it is not every fear 
or a vain fear ” that will have the effect of annulling the will ; but a ^\just f€ar ” 
that the law can take cognisance of, as the fear of death, or of bodily hurt, or 
of imprisonment. 

Illustration (w) is an instance of a will obtained by coercion(^). 

(j) Turner v. Green, (1895) 2 Ch, 206. 574. 

(k) Allen v. Mepherson^ 1 H. L. 191 ; Boyse (w) Wingrove v. Wingrove, L. R. 11 P. D. 81. 

V, Rossborough, 6 H. L. C. 49, (o) Mountain v. Bennett, 1 Cox. 855. 

(Z) Rhodes V, Rhodes, L. R. 7 App. Ca. 192. Ip) Prasannamayi v. Raikuntha, 49 Cal. 132. 

(m) Nabagopalv, Sarala, A. I. R. (1988) C. 
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Importunity or Undue Influence — “ This in its legal acceptation must 
be in such a degree as to take away from the testator free agency ; it must be such 
importunity as he is too weak to resist, such as will render the act no longer the 
act of the deceased, the free act of a capable testator The expression used in 
this section is “ importunity as takes away the free agency of the testator.” 

Undue influence as defined by sec. 16 of the Indian Contract Act is that 
relation which subsists between the parties by which one of the parties is in a posi- 
tion to dominate the will of the other and uses that position to obtain an unfair 
advantage over that other. 111. (v) is an instance of undue influence ; ills, (vi), 
(vii) and (vtii) are instances of importunity. It is not unlawful for a man by 
honest intercession and persuasion to procure a will in favour of himself or another 
person ; it is not necessary that the making of a will originate with the testator, 
but when the persuasion is used to such an extent as to amount to force and coer- 
cion, destroying free agency, then the will will be void. Mere influence of affectio'n 
or attachment is not enough. See Boyse v. Bosshorough{q)^ where the subject 
of undue influence is fully discussed. Lord Cranworth in delivering the judgment 
in that case says, ‘‘ that influence, in order to be undue within the meaning of any 
rule of law which would make it sufficient to vitiate a will, must be an influence 

exercised either by coercion or by fraud it is not necessary to establish 

that actual violence has been used or even threatened It is extremely difficult 

to state in the abstract what acts will constitute Undue influence. It is sufficient 
to say they must range themselves under One or other of these heads — coercion 
or fraud. To be undue influence in the eye of law there must be — to sum up in 
one word — coercion ” ; e.g,, a young man may be caught in the coils of a harlot 
who makes use of her influence to induce him to make a will in her favour to the 
exclusion of his relatives. The will is not void. Again, a man may be the com- 
panion of another who leads him to evil courses and thus obtains what is com- 
monly called an undue influence over him and the consequence may be a will 
in his favour. This again will not amoimt to undue influence in law, so as to 
vitiate the will(r). 

Undue influence is coercion only if it takes away the free agency of the testa- 
tor. Whatever destroys the free agency of the testator constitutes coercion, 
/.e., that the volition of the testator was repressed, that the pressure was such as 
the testator could not resist(5). The mere fact that in making his will he was 
influenced by immoral (Hall v. Hall(t), Baudains v. Bickardson(u) ) or irreligious 
(^Morley v. Loughman(v)) consideration does not amount to such undue influence 
so long as the dispositions contained in the will really express his wishes. Ills, (vii) 
and (viii) practically lay dov^^ the rule which should guide the Courts on the 
questions of importunity (a?). It is not enough to show that the testator’s mind 
was dominated by the prdpounder but it must be shown further that the influence 
was exercised on the particular occasion and the will was the result of that in- 
fluence(a?). Undue influence becomes the subject of consideration in cases of 
persons of old age or of weak intellect or in cases of persons related to each other, 
^.g., between a trustee and a cestui que trust or any other fiduciary relation or 
between a father and son and a husband and wife. In case of wills of persons 
of old age it is not mere old age that would give rise to suspicion, but extreme 
old age tends to excite the jealousy of the Court{y), Again in respect of wills 
when one person stands in a fiduciary relation to another and is in a position to 
dominate the will of that other and by so using his position he obtains a benefit 

(q) 6 H. L. 2. (v) (1893) 1 Ch. 786. 

(r) Wingrovev.Wingroveilj.B. 11 P. D. 81. (w) Jajneshwari v, XJgreshwarU H C. W. N. 

(s) Jaineshwari v. UgreshztMU\ 11 C. W. N. 824. 

824. (a?) Nabagopal V, Sarala, A. I. R. (1938) C, 

it) Ha. L. R. 1 P. & 3>. 481. 574. 

(u) (1906) A, C, 169, (F) SajidAU v. JbadAlh 22 T. A. 171. 



100 


THE INDIAN bUC'CESSlON \CT. 


[Sec. 

for himself, the will is void. Persons standing in a confidential reiafci(>n lowarrU 
others cannot entitle themselves to hold benefits which those others may ha^(‘ 
conferred upon them unless they can show to the satisfaction of the Court that 
the persons by whom the benefits have been conferred had competent and in- 
dependent advice in conferring them ’’(c). If a solicitor prepares a will for a 
testator under which certain benefits are conferred on hi'in it will lie on him to 
discharge the' oniis(a). 

In the leading Privy Council case of Bur Singh v. UUnm Singh (6) the test 
laid down to ascertain undue influence is as follows : “In order to set aside a will 
there must be clear evidence that the undue influence was in fact exercised or that 
the illness of the testator so affected his mental faculties as to make them unequal 
to the task of disposing of his property.” The mere proof of the relation of parent 
and child, husband and wife, doctor and patient, and solicitor and client does not 
raise a presumption of undue influence to vitiate the will. A wife may use her 
influence over her husband to induce him to make the will in her favour. That 
would not be coercion or undue influence. If all that can be shown is that there 
was nlotive or opportunity for the exercise of undue influence that is not enough. 
Even the fact that the person propounding the will has benefited is also not enough. 
Such circumstances may create suspicion and would lead the Court to ^crutini^e 
the evidence with special care (r). 

As regards the exercise of undue influence by wife over her husband the leading 
Privy Council case is V. Daine Janhai (d). It was there held that 

the evidence as to the general assertion of the wife’s commanding character 
and of the husband’s weakness w^as not enough to establish undue influence. 
Although this section does not apply to Mahomedans as they are not governed 
by this Act at all, it is a useful guide as to what does or does not constitute 
undue influence under the Mahomedan law. A will executed by a Mahomedan 
under undue influence is void and in cases of will of a Pardanishin lady it must 
be showm that the executant thoroughly understood what she was doing and 
whether she was fully acejuainted with the terms of the document (e). In Motibai 
V. Jemsetjee (/), their Lordships laid down the rule that in matters of deception 
it was essential that the decision of the Court should rest not upon suspicion 
but upon legal grounds. In that case a caveat was filed by the son alleging that 
the will was executed by his father under the undue ^influence, excessive per- 
suasion and moral coercion of the wife. Evidence of the doctor in attendance and 
who had attested the will and who stated that when the testator put his signature, 
he was too ill to understand what he was doing was disbelieved and probate was 
granted. See also Boyse v. Rossborough (g). It is not improper for a wife to gain 
by her conduct the affection of her husband and thereb}^ obtain benefit for herself. 
It is only if a wife by falsehood raises prejudices in the mind of her husband and 
by contrivance keeps him aloof from his relatives and by such contrivances induces 
ihe husband to will away his properties to her, that such a conduct would excite 
the jealousy of the Court (h). Conversely if a husband uses his position to dominate 
the will of his wife the transaction would be declared null and void {i). When 
dealing with the case of a will of a parda lady a particular and peculiar onus rests 
upon those who propound the will. They must show that the executant thoroughly 
understood what she was doing and was fully acquainted ^with the terms of the 

(z) Vaughton v. Noble, 30 Beav. 34 at 39. (d) 22 Bom. 17 (P. C.). 

(a) Gangdbaiv. Bhagwandas Waljee, 32 I. A. (e) Khas Mehal v. The Administrator General 

142. of Bengal, 6 C. W. N. 505. 

(b) 38 Cal. 355 (P. C.). (/) 29 C. W. N. 45 (P. C.). 

(c) Vellasamny v. Simraman, 82 Bom. L. R. (g) 6 H, L. 2. 

511 (P, C*) ; Banghavvav* Sheshappa, 51 (h) Morison v. Adm.-General, 7 Mad. 515. 

Bom. 258. (i) TurribaU db Co. v, Duval, 6 C, W. N. 809. 




101 


61 ] 


WILL WJRITTEN BY A LEGATEE 


document she was executing (j). 

The influence by religious preceptor or spiritual adviser or guide may also 
become undue influence see Hugueinin v. Baseley {k) and Hall v. Hall (/). It was 
for this reason that it is provided by sec. 118 that will containing bequests to charity 
is required to be executed twelve months before the date of the death of the testator. 

Rule in B'lrry v. Butlin {m ), — ^Where a will is prepared by a person or w^here 
its execution is conducted by a person who is himself benefited by its dispositions, 
that is a circumstance which ought generally to excite the suspiraon of the Court, 
and calls on it to be vigilant and jealous in examining the evidence in support of the 
instrument, in favour of w’hich jt ought not to pronounce, unless the suspicion is 
removed, and ii is judicially satisfied that the paper does express the true will of 
the deceased (w). Barry v. Builin lays down two rules : — 

(3 ) That the onus probancli lies upon the party propounding a will, who must 
satisfy the conscience of the Court that tlie instrument propounded is the last will of 
a free and capable testator (o). 

(2) That if a party writes or prepares a will, under which he takes a benefit, 
that is a circumstance which ought generally to excite the suspicion of the Court, 
and calls upon it to be vigilant and jealous in examining the evidence in support of 
the instrument in favour of which it ought not to pronounce unless the suspicion 
is removed and it is judicialh^ satisfied that the paper does express the true wdll of 
the deceased (p). 

In Tyrrell v. Painton (q), Lindley, L. J., stated that “ the rule in Barry v. 
Butlin is not confined to the single case in which a will is prepared by or on the 
instructions of the person taking large benefits under it but extends to all cases in 
which circumstances exist, and whatever their nature may be, it is for those who 
propound the will to remove such suspicion, and to prove affirmatively that the 
testator knew and approved of the contents of the document, and it is only where 
this is done that the onus is thrown on those who oppose the will to prove fraud or 
undue influence or whatever else they rely on to displace the case made for proving 
the will.” The benefit contemplated by this rule is not necessarily a pecuniary 
benefit, a legacy* In Sarat Kumari v. Sakhi Chand (r) the benefit conferred 
was that J who propounded the will was appointed as the manager of the testator’s 
estate for life at Rs. 250 per month. This was a benefit on him. J had baken an 
active part in the preparation of the will. It was held that J had not discharged 
the onus which lay on him in accordance with the rule in Barry v. Butlin. The 
whole will, however, was not rejected but the clause which conferred benefit on 
J was excluded and probate was ordered of the rest of the will. This case ^vas 
followed in Malappa v. Tipava {s). 

In practice, however, when applying these rules the Court will take into con- 
sideration the amount of the benefit cohferred on the pennon preparing the will and 
his relationship to the testator. All that can be said is that when a person prepares 
a will under which he takes a benefit, that is a suspicious circumstance of more or 


(j) Khas Mehal v. Adm.-General of Bengal^ 5 
C. W. N. 505 ; Sarakumari v. Amullya- 
dhan, 25 Bom. L. R. 548 at 556 (P. C.). 
{k) 14 Ves. 273. 

{1) h. R. 1 P. & D. 481. 

(m) 2 Moo, P. C. 450. 

{n) Eiisoof V, Ismail, A. I. R. (1988) R. 22. 

(o) Musst. Padma v. Dharma Das, 15 C. W, N. 
728 ; Surendra v. Rani Dassi, 47 CaL 1043. 

(p) Rangavva v. Skeskappa, 51 Bom, 258. 
iq) (1894) P. 151. 

(r) 81 Bom. h. R. 270 (P. T.); 56 I. A. 62. 


(s) 82 Bom. L. R. 1289. See also Hormasji 
V. Dhanjishaw, 12 Bom. L. R. 569 ; 
Ganpatrao v. Vasantrao, 34 Bom, L. R. 
1371 ; Pandurang v. Dwarkadas, 85 Bom, 
L. R. 700 ; Shama Cham v. Khettoromoni 
Dasi, 27 Cal. 521, 27 I, A. 10; Jarat 
Kumari v. Bissesmr, 39 Cal. 245 ; But 
Singh V. Uttum Singh, 38 Cal. 355 ; 38 I. 
A. 13; Bai Gemgahai v, Bhagwandas 
Waljee, 82 I. A. 142; In ike goods of 
Gopessen Dutt, 16 C. W. N, 265. 
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less weight, according to the facts of the particular case, varying according to the 
quantuum of legacy and the proportion it bears to the property disposed of (t). 

The standard of proof to establish a will required is not an absolute or con- 
clusive one but such as would satisfy a prudent man (w). The evidence as to undue 
influence shouldbe in relation to the will itself and not in relation to other matters(t'). 

Mistake. — There is no provision under this section or any other section of the 
Act for a will made under a mistake. But under English law a will executed hy 
mistake is void. In re Fanny Deborah v. Meyer (z£5) two sisters executed two 
codicils but by mistake each sister executed the codicil intended for that of the 
' other. One of the sister died and on an application for probate, the grant was 
refused. Words or clauses introduced into a will by mistake or accident without 
the knowledge of the testator may be struck out (^r). But a mistake in a will cannot 
be corrected or an omission supplied, unless it clearly appears by fair inference 
from the whole will. When a clause has been introduced in a testamentary paper 
by mistake, and the deceased executes the paper not having given any instructions 
for such clause, it not having been read, over to him, probate will be granted of the 
will, omitting such clause {y). But the Court will not exclude any passage or clause 
where it is proved that the will had been read over to a capable testator and execu- 
ted by him (z). (See Mortimer on Probate, pp. 104-107). 


62. A will is liable to be revoked or altered 

yoked oraitered.^^ maker of it at aixy time when he is compe- 

tent to dispose of his property by will. 

(This h sec, 49 o/ the Succession Act U of 1865. It applies to Hindus,) 

Revocation of Unprivileged Wills. — A will is a revocable instrument 
as distinguished from a deed. A will of a living man does not come into operation 
when it is executed but only upon his death. A will is in its nature ambulatory 
during the maker’s lifetime and is, therefore, always revocable so long as the 
testator is living. Even if the will is expressly made to be irrevocable, it can be 
revoked by the maker of it if the instrument is of a testamentary nature. But 
in such a case it must be borne in mind that where a covenant is givfen by a person 
to another not to revoke a will, the covenant will be a binding covenant for breach 
of which an action will lie for damages, though the covenant cannot be specifically 
enforced, that is to say, the covenant will not prevent the person from revoking 
the will {a). In re Marsland (6) a testator made a will in which he made certain be- 
quests in favour of his wife and children. He thereafter executed a deed of separa- 
tion between him and his wife and it contained a covenant on the part of the 
husband not to revoke the will or to alter it so as to affect the bequest in favour of 
the wife and children. The wife died first and the husband married again and a 
question arose whether the will was revoked by the second marriage. It was 
held that the will was revoked and that there was no breach of covenant. No 
suit will lie for cancellation of the will in the lifetime of the testator (c). 


(t) Lachho Bibi v. Gopi Narain^ 23 All. 472 ; 
Digamber v. Narayan, 13 Bom. L. R. 38 ; 
Low V. Guthriet (1909) A. C. 278; Ganpatrao 
V. Vasantrao, 34 Bom. L. R. 1371 ; Pandu- 
rang v. DwarkadaSp 35 Bom. U. R. 700. 
(««) Jarat Kumariy, Bissessurp 39 Cal. 245; 
Shunmugaroya v. Manikkap 82 Mad, 400, 
86 I. A. 185; Surendra v. Jdhnavi, 56 
Cal. 890. 

(I?) Boyse v, Rossoborotigh, 6 H. L. 47. 

(w>) (1908) P. 858. 


(a?) Fulton v. Andrew, L. R. 7 H. L. 448. 

(y) In the goods of Duane, 2 Sw, and Tr. 590. 

(z) Guardhouse v. Blackburn, L. R. I. P. & B. 
109 ; Hormusjee K, Sethna v. Dhunjishaw 
R, Lalcaca, 12 Bom. L. B. 569. 

(a) Robinson v. Ommanney, 23 C. D, 285 ; Re 
Parkin, Hill v. Schwarz, (1892) 3 Ch. 510 ; 
Maddison v. Alderson, 8 A. C. 467; Loffus 
V. Maw, 3 Giff. 592. 

(&) (1989) W. N. 251; (1989) 1 Ch. 820. 

(<?) Rambhajan v. Gurcharan, 27 All. 14. 
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The only instance in which a will cannot be revoked is in the case of mutual 
or joint wills which become irrevocable after the death of one of the makers, if the 
survivor takes advantage of the provisions made by the other (d). 

As to the modes prescribed for revocation, see sec. 70. 

CHAPTER III. 

Of the Execution of Unprivileged Wills. 

63. Every testator, not being a soldier employed in an ex- 
pedition or engaged in actual warfare, or an airman 
ptivUeged°wins.'^"' s® employed or engaged, or a mariner at sea, shall 
execute his will according to the following rules - 

(fit) The testator shall sign or shall affix his mark to the will, 
or it shall be signed by some other person in his presence and by 
his direction. 

(6) The signature or mark of the testator, or the signature 
of the person signing for him, shall be so placed that it shall appear 
that it was intended thereby to give effect to the writing as a will. 

(c) The will shall be attested by two or more witnesses, each 
of whom has seen the testator sign or affix his mark to the will or 
has seen some other person sign the will, in the presence and by 
the direction of the testator, or has received from the testator a 
personal acknowledgment of his signature or mark, or of the signa- 
ture of such other person ; and each of the witnesses shall sign the 
will in the presence of the testator, but it shall not be necessary 
that more than one witness be present at the same time, and no 
particular form of attestation shall be necessary. 

(This is sec. 50 of the Succession Act X of 186,> with slight alterations in dame (c) where 

the words “ has ” and “ shall ” are svbsHtuted for the word “ must It applies to Hindus. 

The words “ or an airman so employed or engaged^^ are inserted by Sec. 2 and Sth. I of Act 

X of 1927.) 

Unprivileged Will — its Execution and Attestation 

This section deals with the execution of unprivileged wills and is taken from 
sec. 9 of the English Wills Act, 1837. Under this Act a will must be in writing : 
an oral or nuncupative will is not recognised. This section is now made applicable 
to all wills made by Hindus etc. in all parts of British India after 1st January, 1927. 
(See section 57 clause (c) and the commentary at pp. 80 83). 

There are two rules to be observed in the execution of an unprivileged will — 
hrst as to the signature of the testator, and second as to the signature of the 
attesting witnesses. 

Clause (a) 

(A) Signature of the testator. — 

(1) It shall be signed by the testator or shall have bin mark affixed to it, or, 

(2) It shall be signed by some other person in his presence and htj his direction. 


(d) Dufour V. Pereira, 1 Dick 419; In re 
Hugger, Preeman v. Ascott, (1982) 2 Ch, 


190. 
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(1) This clause requires, when the testator himself signs the will, that it shall 
bear his signature or his mark if the testator is illiterate. Even if the testator is 
capable of writing but on account of weakness or any other incapacity he is unable to 
write his signature he may execute the will by a mark and in doing so his hand may 
be guided by another person (e). Even a thumb impression is held to be good ( /). 
In Nirnial Chvnder v. Saratmoni (g) a rubber stamp impression where the testator 
was in the habit of using the rubber stamp was held to be good. But the mark 
must be made by the testator and not by some other person for the testator (/f). 
If a testator intentionally or unintentionally signs under a wTong or assumed name 
still if he signs ammo tesiandi it is sufficient (i). Under the General Clauses Act X 
of 1S9T the word ‘‘ sign with reference to a ])erson who is unable to write his 
name shall include mark.’’ 

(2) According to English law “ some other person may be the attesting 
witness. But according to this section, it rmdd not be proper (j). When the 
will is not signed by the testator but by some other person on his behalf then this 
clause requires that that person must sign the will in the presence of and under 
the direction of the person whose wiM he signs. According to English practice 
when a person signs for the testator by his direction, he may ^ign either the 
testator’s name or bis own name for the purpose of giving effect to such directions, 
(Tristam &; Coote’s Probate Practice 17th Edn., p. 29), The section requires the 
signature and not the mark of the person signing on behalf of the test a i or. See. 
however, Theresa v. Francis (k) and Nitya Gopal v. Nagendra Nath (/), where mark 
of the person signing on behalf of the testator was held to be good. But according 
to sec. 63 {a) when some other person signs on behalf of the testator the proper 
form of signature is for the other person to sign the name of the testator and not his 
own (m). This is. however, merely to furnish prima facie evidence of due execution. 

If the person signs for the testator, besides himself there must be two other 
persons as attesting witnesses (n). 


Emmples 

(1) A will was executed by the testator by asking the Vicar to affix his signature 
and the Vicar signed as follows. — “ Tlie mark of Pedru Pascol JVIisquita by the hand of 
F. V. D’Souza Held will properly executed(o). 

(2) R, who was an illiterate woman, touched the pen and then gave it to K who made 
the mark and added a memorandum that that was the mark of R. This was done in the 
presence of and by the direction of R. Held will validly executed(p). 

(3) A gave instructions for drawing his will and the will was drawn up and read over 
to A when A was in her senses. Later on when B asked her if he would sign the will for her 
and A nodded her assent whereupon B guided A’s hand to make the mark and then B put 
down A’s name under the mark. Held will properly executed( 7 ). 


Clause (b) 

Place of signature. — According to this clause the signature or mark of the 
testator or the signature of the person signing for him may be placed any where on 
the will, i,e,, either at the commencement or at the end ; but it must be so place'd 


(e) Gulabkhan v. Aminas 28 Bom. L. R. 529 ; 
Amulya Kumar Bose, In the goods of, 42 
C. W. N. 649. 

(/) Theresa v. Misquita, 23 Bom. L. R. 399. 
ig) 25 Cal. 911. 

(h) Radhakrishna v. Suhraya, 40 Mad. 550. 

(t) Re Redding, (1852) 2 Rob. 339. 

( j) Amhai v. Pestanji, 11 B. H. C. R- 87. 

{k) 45 Bom. 989. 

{1) 11 Cal. 429. 

(m) Basuredi v. Venkatasuhhammal, 57 Mad. 


979. 

(n) In die matter ofHemlofa Dahee, 9 Cal. 226 ; 
Amhai v. Pestanji, 11 B. H. C. 87 ; In the 
goods of Grish Chunder, 11 C. H. C. 3.59 ; 
Radhakrishna v. Subraya, 40 Mad. 550, 

(o) Theresa v. Francis Misquitta^ 45 Bom. 
389=23 Bom. L. R, 899. 

{p) Dasureddi v. Venkatasiibbammal, 57 Mad. 
979, 

(g) Muktanath v. Jifendra Nath, 19 C, W. K. 
1295. 
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that it shall appear that it was intended to give effect to the instrument as a will. 
In England the law is different. The Wills Act, ISST, sec. 9, enacted that no will 
was valid unless it was signed at the foot or end thereof.’’ The Wills Act 
Amendment Act, 1852, section 1, provided that every will shall, so far as regards 
the position of the signature of the testator be deemded to be valid if the signature 
shall be so placed at or after or following or under or beside or opposite to the end 
of the will, that it shall be apparentonthe face of the will that the testator intended 

to give effect by such his signature to the writing signed as his will 

but no signature shall be operative to give effect lo any disposition or direction 
which is underneath or which follows it.” 

According to clause (b) the signature need not necessarily be at the end of 
the will. It does not matter in what part of the will the testator signs. In the 
wills executed in vernacular language it is usual to put the signature on the to]:) 
of the will. This is valid execution (r). In In the goods of Porthouse (s), the 
testator had written his name in the attestation clause and it was held to be good 
execution ; see also Aiharendra v. Kashi Nath {t), where the signature was at the 
commencement. In In re W. E. Roberts (n), the signature was in the right hand 
margin of the will and it was hold to be valid ‘-execution. In Goods of Mann (• ) 
the testatrix wrote out her will on a sheet of paper. One of the attesting witnesses 
was present when the testatrix was writing the wnll. The other attesting witness 
was also present when the testatrix was writing the last part of the will. After 
completing the writing she put it in an envelope and wrote on the envelope, The 
last will and testament of Jane ” and requested the witnesses to sign their names 
as witnesses. Thereupon the witnesses subscribed the paper at foot of the docu- 
ment underneath the words ”In the presence of witnesses.” After the witnesses 
had signed, the will was put into the envelope but she did not put her signature 
on the will. After some time when the testatrix was taken to the hospital another 
envelope was brought and the whole packet was put in that envelope^ and the 
envelope was superscribed “The last will of Jane Catherine Mann.” It was 
held that the wiU was properly executed, although the signature of the testatrix 
was only on the envelope and not on the document itself. While delivering the 
judgment Langton, J., observed that the envelopes are by their nature designed to 
have what may be described as a dependent and secondary existence rather than an 
independent and primary life of their own. Tlie will in the present case is a holo- 
graph document and was written with the same pen and on the same occasion as 
the envelope. Both the paper and the envelope were written in the presence of 
the attesting witnesses and if an unattached paper is to be admitted at all there 
is much to be said in favour of an envelope which may reasonably be held to have 
a far closer relationship to a document than a disconnected piece of paper. But 
see contra In re Estate of Bean (w)* If a will is written on several sheets of paper 
it is not necessary that ah sheets should be severally signed. One signature on 
the last sheet made with the intention of executing the whole is sufficient (.r). 
Initials of the testator would be sufficient. 

Clause (c) 

Attestation, 

The will shall be attested by two or more witnesses. 

(1 ) Each witness must have seen the testator sign or affix his mark, or 

(2) Each witness must have seen some other person sign the will in the pre- 
sence and by the direction of the testator, or 

(r) Savitri v. JF’. A. Sain. 19 C. W. N. 1297. (v) (1942) P. 140. 

{8) 24 Cal. 784. (w) (1944) W. N. 172. 

(t) 27 Cal. 169, (a*) Sagore Chandra v. Digambar^ 14 C. W. N. 

{u) (1934) 1 K. B. 102, 174; I^ewis v. Lewis^ (1905) P. 1. 
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(3) If the will is already signed each witness must have received from the 
testator a personal acknowledgment of his signature or mark or of the signature 
of such other person signing for him. 

It is not, however, necessary, that both the witnesses should he present at 
one and the same time {y). 

The testator may sign in the presence of one witness and acknowledge his 
signature before another witness. The fact that a witness is underage does not 
disqualify him provided he has the requisite understanding to testify as a witness, 
(see sec. 118 Indian Evidence Act). A scribe can be an attesting witness bul 
it must be shown that his signature was put for attesting the will (; 3 ). 

Oudh Estates Act : — Under sec. 19 of the Oudh Estates Act an unattested 
will by a Taluk dar whose name is included in the lists prepared under the Act is 
invalid (a). 

What is Attestation. — The attestation must be mnmn testemdi. The words 
used in this section are that the two witnesses shall attest atid each of the witnesses 
shall sign the will. The Legislature has made a distinction between mere signing 
and attesting. Attesting is more than a mere signing of the will. If a person 
puts his signature stating that he read and explained the will before execution is 
not attesting witness (a*). 

In Shiam Sunder v. Ja^annath (^) the will contained this clause : “ I ha\'c 

executed this will with the consent of all my sons and have got them to sign it as 
witnesses so that the will may be acted upon fully and they may not quarrel after 
my death.” The sons appended their signatures. It was held they were not attest- 
ing witnesses. W^hat is essential is that each witness must sign the will in the 
presence of the testator (c), though the testator need not sign in their presenc^e. 
It is also not necessary that both or all the witnesses should be present at the 
same time (d). In Sabitri v. Savi (e), the testator, after having executed the 
will in the presence of one attesting witness, took it to the place of two other wit- 
nesses who on his acknowledgment of his signature attested the document and it 
was held to be good attestation. In this respect section 63 differs from the English 
Act which requires both the attesting witnesses to be present at the same time. 
The attestation must be after the testator has signed the will and not before (/). 
The attestation must be by the signature of the witnesses and not by their mark (g). 
Pernandez y. Ahes^ and Nitye Gopctl v, Nagendra Nath were considered in the 
ease of Muikoo TmI v. Suntoo (h), and it was held that a will was validly attested 
within the meaning of this section if the witnesses merely aflBxed their marks as the 
law was changed after the passing of the General Clauses Act (X of 1897) where the 
word “ sign ” includes “ mark.” This case was followed in Annv v. ffama (?). 
The initials of attesting witnesses are sufficient (j). 

Publication:— It is not necessary that the attesting witnesses should kno^v 
contents of the will. The testator need not disclose the nature or contents of the 
instrument. Mere attestation is not enough to prove that the attesting witness 
had knowledge of the contents of the will(fe). 

(/) Bissonath v. Doyarani^ 5 Cal. 738^ 

(g) Fernandez v. Alves, 3 Bom. 382 ; In the 
matter of Hurro Sundari Bahia, 6 Cal. 17; 
Nitye Gopalv, Nagendra Nath, 11 Cal. 
429 ; Horendranarain v. Chandrakanta, l(i 
Cal. 19 ; Mahendra Nath v, Netai Charan, 
A. r. R. (1944) C. 241. 

{h) 58 All. 1064; A. I. R. All. 576 (F. B.) 

(i) 39 Bom. L. R. 606. 
ij) Ammayee v. Yalumalai, 15 Mad. 261 ; 

Harrison v, Harrison 8 Ves. J. 184. 

(fe) Rajammal v. Sabapathi, (1945) M, L. J. 
397 P. C, 


V. A, isatn, 19 C. W. N. 1297. 
(z) Jnanda y. Birendra, 69 C. L. J. 347; A. 
I. R. (1939) C. 895. 

( a) Bulahir J adunath v. Raja Bisheshar Baksh, 
A. I. R. (1931) P. C. 50. 

(a^) In the goods of Gokul Chand, (1944) 2 Cal. 
388. 

(b) 30 Bom. E. R. 110 (P. C.). 

(c) Beo V. Manifold, 1 M. & S. 249 ; Newton 
V. Clarke, 2 Curt. 320; Tribe v. Tribe, 7 
Notes of Cas. 132. 

(d) Sarada v. Triguna, 1 Pat 300. 

(e) 19 C. W. N. 1297. 
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What is Acknowledgmetit. — ^When the testator does not execute the will in 
the presence of the attesting witnesses but the attesting witnesses put their signa- 
tures on the personal acknowledgment of the execution of the will by the testator, 
the question arises what would in law constitute a sufficient acknowledgment and 
the result of the cases decided appears to be as follows : — It is not necessary that 
the testator should in express terms say, ‘‘ That is my signature.” It would be 
sufficient, if the testator produces a paper and makes his witnesses understand that 
it is his will, even though the witnesses do not see him sign it or observe his signature, 
provided the Court is satisfied that the testator’s signature was there, when the 
witnesses attested it (Z). “Where the testator produces the will with his signature 
visibly apparent on the face of it to the witnesses and requests them to subscribe 
it, this is a sufficient acknowledgment of his signature, but not where they are 
unable to see the signature and the testator merely calls them to sign, without giving 
them any explanation of the instrument they are signing.” (Williams on Execu- 
tors, 12th Edn., pp. 47-48). The whole law as to what is a sufficient acknowledgment 
is fully discussed in Blake v. Blake (m), where it is laid down, that where the 
evidence is such that the Court concludes that the witnesses did not see the signa- 
ture, the fact that the testator spoke to the witnesses that it was his will is not a 
sufficient acknowledgment, if the witnesses were not able to see his signature. The 
witnesses must at the time of acknowledgment see or have the opportunity of 
seeing the signature of the testator, and if such be not the case it is immaterial 
whether the signature be, in fact, there at the time of attestation or whether the 
testator say that the paper to be attested is his will. If the signature of the 
testator is covered up so that the attesting witnesses do not see it, there would be 
no sufficient acknowledgment (n). But if the attesting witnesses had an opportu- 
nity of seeing it, that would be sufficient, though in fact they did not see it. The 
Bombay High Court in Balmukund v. Bhagvandas (o), has laid down that it is a 
sufficient acknowledgment by a testator of his signature to his will if he makes the 
attesting witnesses understand that the paper which they attest is his will, though 
they do not see him sign it (p). The testator alone can make an acknowledgment 
and not the attesting witness (q). 

Sec. 68 requires the personal acknowledgment by the testator ; a request by a 
third party to the witnesses to subscribe to the will would not be a sufficient ac- 
knowledgment. 

The acknowledgment must be made by the testator before the witnesses sub- 
scribe to the will. An acknowledgment after the attestation is insufficient (r). 

Acknowledgment before Registrar. — ^Wh^n a testator admits execution 
before the Registrar and is properly identified alnd the Registrar and the identifying 
person attest the will in the presence of the testator, it is sufficient {s). In Pursho- 
turn V. Kesho Das (Z) the will was attested by one witness. The will so signed was 
registered. The Registrar was called to the house of the testatrix and it was then 
signed by a witness who identified the lady and the Registrar signed it in the 
presence of the testatrix who acknowledged her signature to him and it was held 
to be a sufficient compliance of the provisions of this section. But the mere 
endorsement of the Registrar cannot be taken as attestation where there 


(/) Ilott V. Gcnge, 3 Curt. 172 ; Manickbai v. 
Hormasjit 1 Bom. 547, 376 (cheap edi- 
tion) ; Amarendra Nafk v. Kashi Nath, 27 
Cal. 169. 

(m) 7 P. D. 102. 

(n) Ilott V. GengCt 4 Moo. P. C. 265. 

(o) 15 Bom. L. R. 209. 

(p) See Mamcfebai v, Hormasji) supcai see 
also Sibo Sundari v. Hemangim^ 4 C. W. 
N. 204. 


(q) Moore v. Kingy 8 Curt. 248. 

(r) In the goods of Oldingy 2 Curt. 865 ; Cooper 
V. Bocketfy 4 Moo. P, C. 419. 

(s) Nritye Gopal v. Nogendra^ 11 Cal. 429 ; 
Horendranarain v. Chandrakantay 16 Cal. 
19 ; Amarendra v. Kashi Natky 27 Cal. 

. 169 ; Sarada Prasad v. Tfigunuy 1 Pat* 

800 ; Theresa v* Francis y 45 Bom. 989. 

(/) 25 Lah. 495 ; A. I. R. (1945) L. 8. 
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is no witness who could be said to have attested the will (//). See the 
observations of their Lordships of the Privy Council iwGangamoyi v. Tro'ilucklnja{v). 
If a will is executed before the Registrar and the registrar signs the same, it does 
not by itself prove the capacity of the testator to make the will. The capacity to 
make such a will must be proved in the usual caurse (cu). Where, liowever, the 
testator deposits the will under section 42 of the Indian Registration Act in a 
sealed cover bearing the superscription that the c‘Over contains the testator's will 
and the Registrar endorses the cover m the manner required by section 4o, the* 
Registrar is not an attesting witness within the meaning of this section (nr). 

Scribe ; — A person who writes the will and reads and explains it to the* 
testator and makes a note to that effect on the will and signs it cannot he deemed 
to be an attesting witness (y). 

Form of Attestation; — No particular form of attestation is necessary under 
this clause (s). The following is the usual form : — 

Signed by the said A.B. the testator abovenamed as and for 
his last will and testament in the presence of us present at the ^ 

same time who at his request in his presence have hereunto f 
subscribed our names as witnesses. 

C. D. 

E. F. 


Oral or Nuncupative Will. 

Hindus. — Under this Act, for persons governed by it, there is no scope for an 
oral will. Since the amendment of sectidn 57, Hindus, Sikhs, Jains and Buddhists 
cannot make an oral will after Isfc January 1P27, (see commentary to section 57). 
The wills of Hindus etc., must comply with the provisions of section 63 as to due 
execution. 


Mahbmed'ans. — But the Mahomedans are not governed by this Act. There- 
fore, the will of a Mahomedan can be oral. If it is in writing it may be in any form . 
If it is in writing but not signed it will be valid. It is sufficient if the will is really 
and truly proved to be the will of the testator (n). 

Cutchi Memons — A will of a Cutchi Memon does not require attestation (5). 
A Cutchi Memon is not a Hindu within the meaning of the Hindu Wills Act (e). 


Persons who have not a British Indian Domicile. 


Wills made by persons who are not domiciled in British India so far as the 
same relate to iTTiTnoveohlc property situate within British India must be executed in 
accordance with the rules given above. A will made by a person who is not domi- 
ciled in British India so far as the same relate to the TYiovcoJblc property of such 
pCTSon whether in British India or elsewhere must be executed in accordance with 
the law of his domicile at the time of his death wherever the will may have been 
executed. Accordingly where the will of moveable propertv of a foreigner is 
brought into this country for probate the Court should deal with the instrument 
exactly as the C ourt of the testator’s domicile would deal with it. The question 


(tt) Bvlaki V. Ml. Dalia, A. I. R. (1941) Pat. 
868 * 

(x)) 88 Cal. 587 (P. C.) 

Sadachi Arntnal v. Rajaihi Animal. A. I. 
B. (1940) M. 815; 1989 M. W. N. 651. 

(oj) TJmakanta v, Bisambhar, 8 Pat. 419. 

(if) Xn the goods of Gokul Chand, (1944) 2 Cal. 


388. 

(x) In the goods of Rcymoney Dossee, 1 Cal. 
150. 

(a) Aulia Bihi v, Ala-ud-din^ 28 All. 715. 

S in re Aba Satar, 7 Bom. L, R. 558. 

In re Hafi Ismail, 6 Bom. 452; Ado.- 
Gmeral y. Jimbabai, 41 Bom. 181. 
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becomes complicated if the foreigner is domiciled in India. According to the 
English practice the will of personalty of a foreigner who died domiciled in England 
would be admitted to probate if it is valid by the law of England but probate would 
be refused if the wall is invalid on account of the testamentary capacit}' of the 
testator or non compliance with the formalities prescribed for due execution. On 
the other hand the will of personalty of a foreigner who died domiciled abroad 
would be admitted to probate in England, if it is valid by the law of the country 
in which the testator was domiciled at the time of his death, (Mortimer on Probate, 
pp. 31-32). The same practice would be followed under this Act (d). 

Evidence of Due Execution. 

The best e\’idence is that of the attesting witnesses. Where there is a direct 
cogent and positive testimony of all the attesting witnesses as to the due execution 
and attestation, the Court should not start off making all kinds of speculations as to 
the circumstances of speculation which make it probable that the will could 
have been executed. It is also not safe or sound rule to start speculating as to 
wliat might have been the motive of the testator in making the alleged will (e). 
A wnll can be proved by one of the attesting witnesses (/). Section 68 of the Indian 
Evidence Act does not say that a document required to be attested by two wit- 
nesses shall be proved by the evidence of all of them. All that the section provides 
is that such a document shall not be accepted in evidence unless the evidence at 
least of one of the witnesses is called. If one witness who is called is in a position 
to depose to all that is re<|uired by sec. 68(c) of this Act that would be sufficient 
proof of the due execution of the will (g). If one attesting witness fail to prove 
the due execution, the other attesting witness must be called, although he may be 
an adverse witness (h). If neither of the attesting witnesses can be found or both 
are dead any person who in fact saw’ the execution may be called (i). When both 
the attesting witnesses are dead and no other evidence is available and the will is 
in regular form the principle of '’'Omnia pn'oeaumumtvr rife esse acta"^ applies 
on proof of the handwriting of the testator. 

When all the attesting witnesses are examined, the non examination of the 
writer of the will is not sufficient to prove that the stor^^ of the attesting witnesses 
is unworthy of credit (c). 

InBoda Kanta (i^) one of the attesting witnesses deposed that when he attested 
the will it was already signed by the testator, and the testator acknowledged his 
signature and thej’cupon he attested it. The will was not then attested by the 
other witness. It was held that the will was not proved and probate was 
refused. 

But attestation does not estop a person from denying anything except that he 
has witnessed execution ; knowledge of contents ought not to be inferred from the 
mere fact of attestation (j). It is also not absolutely necessary to adduce positive 
affirmative evidence of due execution to prove the will (&). In Bankin Bihari v. 
Srimati Matangini (Z), their Lordships of the Privy Council did not consider the 
non-examination of all the attesting witnesses as destructive of the pretof of due 
execution and they remarked that ‘‘there is on some occasion a tendency amongst 
litigants in India as elsewhere to back up a good case by false or exaggerated 
evidence.” The Court may take into consideration all the circumstances of the 
case and when a will is regularly executed, on the face of it, an inference will arise 

(d) In the goods of McIntyre^ 41 All. 21-8, {i) Mackay v, RawHnson, 63 Sol, Journal 229. 

(e) Kristo v. Baidya Nath, (1938) 2 Cal. 173. (iq 47 Bom.L.R. 709. 

if) Bammolv, Hakol, 22 C. W. N. 315. (j) Fandurang v. Markand^ya, 24 Bom. L. 

(g) Venkaiarama v. Sundaramhal, 42 Bom. L- R. 557 (P. C.). 

R. 912 at p. 915. {k) Blake v. Knight, (1842) 3 Curt. 547 at 561. 

{h) Neal v. Denston, 48 T. L. R. 637. (0 24 C. W. N. 626. 
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that all the requisites were eoinplied with. This presumption arises in the following 
cases : — 

(1) Where both the attesting witnesses are dead. In the ease of a will which 
is produced after a lapse of more than 30 years when all the attesting witnesses 
who were illiterate and had put their marks of attestation were dead the Court 
may draw the presumption of due execution under sec. 90 of the Indian Evidence 
Act(m). 

(2) Where the recoileetioii of both the attesting witnesses is vague and 
doubtful. 

(3) Where witnesses contradict one another or both of them state or one ol‘ 
them states facts showing that the will was not duly executed, (Mortimer on 
Probate p. 153). The mere fact that attesting witnesses have repudiated their 
signature docs not invalidate the will, if it can be proved by reliable evidence (n). 
If the evidence is strong and satisfactory as to due execution, to outweigh it, it 
would be necessary to ]^rove the improbability to he cogent and clearly made out(o). 
It is not necessary that each attesting witness should prove the same fact. One 
witness may depose to the signature and another may depose to the acknowledg- 
ment (p). If the evidence is conflicting it is the duty of the Appeal Court to have 
great regard to the opinion of the trial Judge (q). 


64. If a testator, in a will or codicil duly attested, refers 
to any other document then actually written as 
paSb>"refe?enw. expressing any part of his intentions, such docu- 
ment shall be deemed to form a part of the will or 
codicil in which it is referred to. 

(This is sec. 51 of the Succession Act X of 1855. It applies to Hindus.) 


Of the incorporation of papers referred to in a Will or Codicil, 


When a testator refers in his will or codicil to any document, or mentions a 
previous will which is not legally executed, the question arises whether such docu- 
ment or will should be incorporated as forming a part of the will or codicil in which 
it is referred to. By sec. 64 it is enacted that if the testator in his will or codicil 
refers to any document then actually written as expressing any part of his intentions, 
such document shall be incorporated (r). Before a document can be incorporated 
the following conditions must be complied with : — 


(1) The document must be of a testamentary nature (s). 

(2) The document must be in existence at the date of the will or codicil in 

which it is referred to andrdescribed as existing. A paper not in exist- 
ence at the date of the execution of the testamentary instrument 
cannot be incorporated in it or referred to for purposes of construction 
(i). In In re Jones, Jones v. Jones, {u) a testator directed his 
trustees to pay a legacy of £1000 to “ T. College Investment Trustees 
appointed or to be appointed under the special declaration of trust for 
the benefit of T. College or otherwise as therein contained executed by 


(w) Mahendra Nath v. Netai Charan, (1943) 1 
Cal. 292; A. I. R. (1944) C. 241. 

(») Brhamadat v. Chudan Bibi, 20 C. W, N. 
192. 


(o) Choley Namin v. Batan Koer, 22 Cal. 515 
(T. C.). 

(p) Muklanafk v. Jitendra, 19 C. W, N. 1295 
(^) Woomesh Chunder v. Bashmohini, 21 Cal 


279; on appeal Romes/i Chunder v. Rajani 
Kant, 25 I. A. 109; Shunmugatoya v. 
Manikka, 32 Mad. 400, (P. C.). 

(r) Mcosdbhai v. Yacoohbhai, 29, Bom. 267. 
{$) Habergham v, Vincent, 2 Ves. 228. 

(0 Singleton v. Tomlinson, 3 App. C. 404, 

(m) (1942) 1 Ch. 329. 
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me bearing even date with this iny last will or any substitution therefor or 
modification thereof or addition thereto which I may hereafter execute'’ 
and it was held that the gift failed for uncertainty because it is not 
permissible to niake a gift in a form which involves power to change a 
testamentary disposition by an unexecuted codicil. 

(8) The document must be clearly identified with the description of it given 
in the will (?;). 

(1) The intention to incorporate must be clear (w). Halsbury’s Laws of 
England, Vol. 14, p. 194. 

Where there is a reference in a duly executed testamentary instrument to 
another testamentary instrument, by such terms as to make it capable of identifica- 
tion, it is necessarily a subject of parol evidence, and if the document is described 
as then existing in such terms that it is capable of being ascertained, parol evidence 
is admissible to ascertain it (cv). 

Whether incorporated documents should be included in probate. — The 
question whether documents not in themselves of a testamentary character but in- 
corporated with the will should be included in the probte is mainly one of con- 
venience. If the document is valid in itself independently of the will, it would seem 
that it need not be included in the probate, if there is a difficulty in procuring 
its productio)!. If the document derives its validity from the will it ought, as a 
general rule, to be included (y). (Theobald on Weills, 7th Edn., p. 80.) The Court 
will not insist oh including the incorporated paper in probate if the document is 
bulky or if it is in the hands of a third party and the Court has no power to order 
its production. 

Effect of incorporation. — Incorporation of an instrument mto a will does not 
alter the effect of the instrument so far as it is already valid. So far as it is invalid 
as an independent instrument it takes effects as a testamentary disposition subject 
to the ordinary rules as to lapse, ademption, etc., applicable to wills (s). 


Examples 

(1) A makes a will which is invalid. Afterwards A executes a codicil beginning with 
the words, “ This is a codicil to ray last will and testament.” It is proved that A had left 
no other will. Held : that the will w'as incorporated in the codicil(a). 

(2) A executes a codicil with the words, “ This is a third codicil to my will.” The 
codicil is invalid. Afterwards A executes another codicil beginning with the words, This 
is the fourth codicil to will.” Is the third codicil incorporated in the fourth codicil ? No. 
There is no sufficient identification of the document(&). 

Note. — Generally a duly attested a codicil to a will will incorporate the will if there 
is only one document in existence to which the term “ will ” can apply. A codicil to a 
prior unattested codicil will incorporate the unattested codicil(c). But a reference in a 
codicil to a will and prior codicils where there is a will and codicils duly attested, and also 
other codicils not duly attested, will only incorijorate the will and the duly attested codicils(d) 
and similarly a reference by a codicil to a will only where there is a duly attested will and 
some unattested codicils will not set up the rmattested codicils(e). (Theobald on Will 
7th Edn. p. 68). 

(3) A by her will bequeathed her trinkets to be divided as I shall direct in a small 
memorandum.” On A’s death the wfil and two codicils and a paper headed “ Memorandum 
of trinkets referred to in my will ” were found folded together. It is not proved that the 
memorandum was in existence at the date of the will but it is proved that it was written 
before the date of the last codicil which did not refer to it. Held : that the memorandum 
could not be incorporated^). 


(o) University College of North Wales v. 
Taylor, (1908) P. 140 ; Allen v. Maddock, 
11 Moo. P. C. 427. 

(u>) Habergham v. Vincent, supra. 

(x) Allen V. Maddock, 11 Moore P. C. 427 at 
454. 

(y) Sheldon v. Sheldon, 1 Rob. 81. 

(z) Bizzey v. Flight, (1876) 3 0. D. 269. 


(а) Allen v. Maddock, 11 Moore’s P. C. 427. 

(б) Stockil V. Funshmi, L. R. 6* P. D. 9. 

(c) Smithes case, 2 Curt. 796. 

(d) Croker v. Marquis of Hertford, 4 Moo. V. 
C» 339. 

(e) UUerton v. Hobins, 1 A. & E. 423. 

(/) In Gie goods of Mathias, 3 Sw. and Tr. 

100 , 
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(4) A -will made lefeiente to a deed-poll which was executed at the same time, Held : 
that the deed-poll was not a testamentary document requiring probate, the reference to 
it in the will not being for the purpose of making its contents part of the will(g). 

(5) A testator made a codicil to his will in 1845 which was attested by one witness 
and the day before his death he dictated a paper as another codicil to my will ’’which 
was duly executed. Held : that the first codicil was incorporated, there being only one 
paper which came under the description eodicil, and no other paper to which the testator 
could have referred(/0- 

(6) A will refers to two iiieinoranda actually wiilleii but oni> one is found. Kfie<*t 
will be given to that which is found(i). 

Secret Trust.- -Apart from the question of mcorporafciou of a doeunicnt in a 
will or codicil there are cases when there is a bequest to a legatee upon trust but no 
titist appears on the face of the will, and questions arise as to how such a trust may 
be enforced ? Such a trust may be orally communicated to the legatee or written 
in private memorandum executed by the testator. In such cases questions arise 
whether evidence of such a trust can be admitted and given effect to. In other 
words it may be asked first to what extent is it possible to give effect to the testa- 
mentary intentions that arc not contained in the will itself and secondly can a 
testator reserve to himself a power of making future unwitnessed dispositions by 
merely naming a trustee and leaving the purposes of the trust to be supplied after- 
wards, Le., can the testator be permitted to contravene the provisions of due 
execution and attestation of the will in this manner as laid down in section 03? 
The earlier cases decided before the English Wills Act, 1 885, are McCormick v. 
Grogan {j ) ; In re Fleetwood (k) ; Pring v. Pring (1) and Smith v. Attersoll(m), 
The principle laid down in these cases is, that the doctrine of secret trust should 
be restricted within proper limits.” The doctrine involves a wide departure from 
the policy which induced the legislature to pass the Statute of Frauds, and it is 
only in clear cases of fraud that this doctrine has been applied — c'ases in w^hich 
the Court has been persuaded that there has been a fraudulent inducement held 
out on the pari of the ajiparent beneficiary in order to lead the testator to confide 
to him the duty which he undertook to perform. The doctrine is based on what is 
called “ fraud ” in connection with secret trusts, and effect is given to such trusts 
when established. ‘‘A Court of conscience finds a man an absolute legal owner of a 
sum of money bequeathed to him under a valid will and it declares that on proof of 
certain facts relating to the motives and action of the testator it will not allow the 
legal owner to exercise his legal right to do vrhat he will with his own. The facts 
commonly but not necessarily involve some immoral and selfish conduct on the 
part of the legal owner. The necessary elements, on which the question turns, are 
intention, communication, and acquiescence. The testator intends his absolute 
gift to be employed as he and not as the donee desires : he tells the proposed donee 
of this intention and either by express promise or by the tacit promise, which is 
signified by acquiescence, the proposed donee encourages him to bequeath the 
money in the fhith that his intention will be carried out ” per Viscount Sumner 
in Blackwell v, Blackwell (n). 

The cases decided since the Wills Act proceed on the same principle of ‘‘fraud.” 
In re Fleetwood (o), was followed in Jn re Hvxtable (p). The doctrine of equity laid 
down in these decisions is that “for prevention of fraud equity fastens on the con- 
science of the legatee a trust, a trust, that is, which otherwise would be inoperative ; 
in other words it makes him do what the will in itself has nothing to do with ; it 
lets him take what the will gives him and then makes him apply it, as the Court of 


(g) Gangdbai v. Bhugwandas, 29 Bom. 530 
(P. C.), 32 I. A. 142. 

(ft) Ingoldby v. Ingoldby, (1846) 4 Notes of 
Cas. 493. 

(i) Dickinson v. SHdolph^ 11 C. B. N. S. 341. 

(j) L.R.4H. 482. 


(k) 15 Ch. D. 603. 

(0 2 Vern. 90. 

(m) 1 Russ. 266. 

in) (1929) A. C. 318 at p. 334. 

(a) 15 Ch. D. 594. 

ip) (1902) 2 Ch. 798. 
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conscience directs and it does so in order to give effect to wishes of the testator, 
which would not otherwise be effectual ” (g). The limitations under which the 
doctrine is applied as laid down in these decisions are : (1) that the trust must be 
communicated to the legatee in the testator’s life-time at, before or even subsequent 
to the execution of the will and codicil and (2) that there must be an acceptance of 
the trust by the legatee. In In re Colin Cooper {qY a testator by his will gave a 
sum of money by way of secret trust to trustees to whom he had communicated 
the trusts in his lifetime. By a later additional testamentary disposition a further 
sum was given on the same secret trust to the same trustees but the trustees had 
no knowledge of the further gift until after the testator’s death. It was held that 
the later gift failed. 


Examples 

(1) A by his will gave to five persons £12,000 upon trust to invest the same as they 
should think fit and apply the income “ for the pmposes indicated by me to them.” The 
testator then gave parol instructions for his codicil to C one of the five persons and the 
object of the trust was communicated to aU the five and accepted by them before the execu- 
tion of the codicil. The codicil was then executed and it contained the following terms : 

This is a codicil to the last will of me. I give and bequeath to my five friends (named) 
£12,000 .... upon trust as they shall think proper and apply the income for the purposes 
indicated by me to them.” C then made a memorandum of Che terms of the trust as follows : 
“ Re Mr. J. D. Blackwell. Memorandum of verbal instructions given to me at execution 
of codicil. Income of £12,000 to be paid to (name and address of the woman) or applied 
at the discretion of trustees for benefit of herself and her son (name mentioned) (Sd.) C. 
Held : that a complete, valid and consistent trust had been established by the codicil and 
memorandum(r ) . 

(2) A appointed three executors of his will dated 11th August 1932 one of whom 
was E, a solicitor. By clause 5 he gave to B and another executor £10,000 to be held upon 
trust and disposed of by them among such persons or charities as might be notified by him 
to them or him during his life-time and in default of such notification to fall into his resi- 
duary estate. In 1928 A had made a will which was revoked by the will of 1932 and had 
then informed E, that he desired to provide for a person whose name was not to appear 
in the will. He then informed E, that the name and address of the intended beneficiary 
were written on a piece of paper enclosed in a sealed envelope which he handed to E, with 
direction to keep it unopened until after his death. The envelope remained in E’s posses- 
sion, no further communication of its contents being made. The testator died on 28rd 
April 1935. E then opened the envelope and found it contained £10,000 to G.” (giving 
the name and address of a lady). No other notification was given to E and the other executor 
named as a trustee was ignorant of the existence of the secret trust until after the testator’s 
death. Heidi G’s claim failed as the trust had not been communicated(5). 

In Skenton v. Taylor, {$Y the plaintiff alleged that the testator had communica- 
ted to his wife (defendant) his wish that she should pay to the plaintiff out of the 
testator’s estate for life £ 2 a week, that the defendant promised the testator that 
she would pay the weekly sum and on the faith of that promise the testator gave 
all his property to the defendant by his will. The plaintiff pleaded that she was 
unable to give the particulars of the promise until discovery. The defendant 
denied the allegations. The plaintiff thereupon sought to administer the following 
interrogatories (1) Did your late husband communicate to you during his lifetime 
his wish that you should during the lifetime of the plaintiff pay to her or to some 
other and what person for her own use the weekly sum of £2 or some other and 
what weekly sum? (2) If yes, what was the date of such communication? (8) Did 
you not promise your late husband that you would during the [lifetime of the 
plaintiff pay to her or to some other person and what person for her use the weekly 
sum of £2 or some other and what weekly sum ? (4) If yes, what was the date 

of such promise ? The lower Court held that the common law rule of evidence 
was that all communications between the husband and wife made during the 

(q) Blackwell v. Blackwell, Supra at p. 385. (s) In re Keen^s Estate, Evershed v, Griffiths^ 

{q^) (1939) 1 Ch. 580, (in appeal) (1939) 1 Ch, (1937) Weekly Notes p. 61, 

811. {s^) (1939) 1 Ch- 620. 

(r) Blackwell v, Bhcfcwell, (X929) A. C. 318. 

8 
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marriage were privileged and that the rule extended to the widow and upheld the 
defendant’s contentions to decline to answer the interrogatories. But on appeal 
it was held that sec. 8 of the Evidence Act, 1853 in terms related only to husband 
and wife and not to widowers and widows or divorced person and the defendant 
was ordered to answer the interrogatories. 

This rule of English equity is made applicable to India under sec. 5 of the 
Indian Trusts Act II of 1882 (i^). In Richard Taylor v. Raja of Parlakimedi {u\ a 
testator bequeathed certain property to a legatee and at the same time wrote a 
letter to the legatee containing directions how the property was to be disposed of, 
but the letter was not communicated to the legatee. The legatee died after the 
testator. It was held that the letter, not having been communicated to the legatee 
in the testator’s lifetime, did not operate to create a trust and also that the letter 
was not admissible to show that the legatee was not intended to take a beneficial 
interest. The Court will impose a trust on a legatee only when there is fraud 
according to English law (t?). In Bayabai v. Haridas (to), a testator in his will 
Avrote as follows : — “ In accordance with the directions that I am going to give* 
in private to trustee No. I out of the trustees appointed by me my trustees should 
entrust to Haridas Rs. 5,000 out of my policy moneys and the shares of Tata Co., 
also should be transferred to the person whose name will be disclosed to Haridas.” 
Field : Haridas was bound to disclose the private directions given to him by the 
testator and evidence was admissible. But if the secret trust is in respect of 
immoveable property situate in British India it was held in Maneckhai v. Meherhai 
{wY that the Statute of Frauds applied (this case was before the Transfer of 
Property Act), to Parsis and as the Trust was not in writing the plaintiff’s claim 
wSvS negatived. 

The onus lies on the party setting up the sfjcret trust to ]>rove that it nas 
communicated by the testator to the legatee and that the legatee agi'ced to accept 
Ibe property bequeathed on the terms of the trust (5’). 

CHAPTER IV. 

Of Privileged Wills. 

65. Any soldier being employed in an expedition or en- 
x'Hviieged Wills. in actual warfare or an airman so employed 

or engaged or any mariner being at sea, may, if he 
has completed the age of eighteen years, dispose of his property by 
a will made in the manner provided in section 66. Such wills are 
called privileged wills. 

lllustriOions 

{%) A, a medical officer attached to a regiment, is actually employed in an expedition. 
He is a soldier actually employed in an expedition, and can make a privileged will. 

(ii) A is at sea in a merchant-ship, of which he is the purser. He is a mariner, and, 
being at sea, can make a privileged will. 

{Hi) A, a soldier serving in the field against insurgents, is a soldier engaged in actual 
warfare, and as such can make a privileged wiU. 

(iv) ^ A,^ mariner of a ship, in the course of a voyage, is temporarily on shore while 
she is lying in harbour. He is, for the purposes of this section, a mariner at sea, and can 
make a privileged will. 

(#) Manvel v. Jnana, 81 Mad. 187. (w) 40 Bom. 1. 

in) 82 Mad. 448. q Bom. 868. 

(b) Kali Charon v. Ram Chandra, 30 Cal. 788. (») Kali Charon v. Bam Chandra, 80 Cal. 788. 
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(v) A, an admiral who commands a naval force, but vho lives on shore, and only 
occasionally goes on board his ship, is not considered as at sea, and cannot make a pri- 
vileged will. 

(vi) A, a mariner serving on a military expedition, but not being at sea, is considered 
as a soldier, and can make a privileged will. 

(This is sec. 52 of the Succession Act X of 1865. The words or an airman so employed 
or engaged ” are added by Act X of 1927. It does not apply to Hindus, etc ) 

This Section is besed on Sec. 11 of the English Wills Act. 

Who can make a Privileged Will? — privileged wiD can be made by a 
soldier or by an airman or by a mariner, if he has completed the age of 18 years 
when in actual military service. Under the English Statute a mariner in actual mili- 
tary service may make a privileged will. The word “soldier ” includes army-sur- 
geons(see ill. (i)). The words “actual warfare ’’means in actual military service, i.e., 
on an expedition. A soldier who visited his solicitor and gave him instructions to 
prepare a will but was shot down before the will was prepared was not on actual 
military service when he visited his solicitor (y). The privilege is contoed to those 
who at the time of making it arc employed on an expedition or engaged in actual 
warfare. 

A soldier, whilst in barracks or an airman on land, cannot execute a privileged 
will ( 2 ). In such cases he must execute his will according to the rules prescribed for 
executing unprivileged wills. But in In the Estate of Spark (a), it was held that a 
soldier in camp in England who had made an oral will was in actual military ser- 
vice and the will was valid. 

“ Mariner ” means a seaman and includes the whole service from cook to 
captain (6), also in the navy (c), and also merchant seamen (d). In order to 
be privileged the mariner must be “ at sea,” which means the time he goes on 
board (e), i.e. “on maritime service ” whether on sea or on board a vessel in a river 
or in port, (/). A sailor on shore cannot execute a privileged will, 

andr^esfo^Mou- 66. (1) Privileged wills may be in writing, 
ling^, privileged or may be made by word of mouth. 

(2) The execution of privileged wills shall be governed by the 
following rules : — 

(а) The will may be written wholly by the testator, with his 
own hand. In such case it need not be signed or attested. 

(б) It may be written wholly or in part by another person, 
and signed by the testator. In such case it need not be attested. 

(c) If the instrument purporting to be a will is written wholly 
or in part by another person, and is not signed by the testator, it 
shall be deemed to be his will, if it is shown that it was written 
by the testator’s directions or that he recognised it as his will. 

(y) hi the Estate af Anderson, (1943) W. N. (d) Morrell v. Morrell, 1 Hagg. 51. 

232; 1944 P. 1. (e) The Earl of Euston v. Seymour, 2 Curt. 

(z) Drummond V. Parish, BCmt. 522; Re HiU, BB9, B Curt 5B0; In the goods of Lay ^ 2 

1 Rob 276. Curt. 875 ; In the goods of Me. Murdo, L, 

(a) (1941) W. N. 173; 1941 P. 115. E. 1 P. & D. 540. 

(b) In Re Hayes, 2 Curt. 338. (/) fnlonis AVfSten 2_Eob, 611. 

(c) In Re Saunders, L. B. 1 P. &. 16. 
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(d) If it appears on the face of the instrument that the execu- 
tion of it in the manner intended by the testator was not con]i}>Ieted. 
the instrument shall not, by reasmr of that circumstance, be in- 
valid, provided that his non-execution of it can be reasonably 
ascribed to some cause other than the abandonment of the testa- 
mentary intentions expressed in the instrument. 

(e) If the soldier, airman or mariner has written instructions 
for the preparation of his will, but has died before it (!Ould be 
prepared and executed, such instructions shall be co)isidered to 
constitute his will. 

(/) If the soldier, airman or mariner has, in the presence of 
two witnesses, given verbal instructions for the preparation of his 
will, and they have been reduced into writing in his lifetime, but 
he has died before the instrument could be prepared and executed, 
such instructions shall be considered to constitute his will, although 
they may not have been reduced into writing in his presence, 
nor read over to him. 

(g) The soldier, airman or mariner may make a will by word 
of mouth by declaring his intentions before two witnesses ]>resent 
at the same time. 

(h) A will made by word of mouth shall be null at the expira- 
Hou of one month after the testator, being still aliA’e. has ceased 
to be entitled to make a privileged will. 

{Thi*} ^ec. Tto 0 / the Strantion Act X of 1%5. Itt chtusc (//) the xmmh 'bfhtg MI 

alwe are aMcd. The word ahmaii in elmtsc (e) (f) and (f:) has ban added by Act X of 

1927, Thh wiion does not apply to Ilindns, etc.) 

Execution of Privileged Wills. -A privii'‘i»c cl \m 11 !na\ b(‘ eillicr ccrbul or 
'iirlik'n. 

If it is verbal, it must he deelart'd hclbre ixoo present at the s«au‘ 

tmic. , 

A verbal Avill shall be null and voirl at llie oNpiration of one month after the 
soldier, airman or mariner shall have censed to be entitled to make a privileged will. 

If the Will is in writing, the following rules apply: — 

Written by whom. Signature of te'tfator. Attestation, 

Rule (1) I\y the testator Not necessary. Not necessary, 

wholly. 

Rule (2) By another person, Necessary. Not necessary, 

wholly or in part. Note. — If it is not 

signed by the testator 
it will be necessary to 
show that it was writ- 
ten by the testator’s 
direction or that he 
recognised it as his will. 

Rule 3. — the soldier, airman or mariner leaves written instructions for his 
will but dies before the will is prepared and executed, such instructions shall con- 
stitute his will. 
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Rule 4. — If the soldier, airman or manner gives verbal instructions to prepare 
his will in the presence of two witnesses and the instructions arc reduced to writing 
in his lifetime but he dies before the will is prepared and executed, such instructions 
shall constitute his will, although the instructions may not have been reduced into 
writing in his presence nor read over to him. An entry regarding the disposal of a 
soldier’s estate in a kindred roll kept by military authorities in not a will (g). 

Duration of Privileged Will : — ^Under the English Statute the privileged 
will remains operative unless expressly revoked, although the maker of the will 
dies long after he has ceased to be entitled to make a privileged will. But undei* 
clause (h) of this section a niiiicupativx* \Nili becomes null and void at the expiratioii 
t»f one month after the testator has ceased to he entitled to make a privileged will. 

CHAPTFR V. 

Of the \ltestation, Revocation, Alteration and 
Revival of Wills. 

67. A will shall not be deemed to be insullicieutly attested 

liied oi olf o of any benefit thereby given either by 

.uiestTng bcquest or by way of appointment to any 

person attesting it, or to his or her wife or husband ; 
but the bequest or appointment shall be void so far as concerns 
the person so attesting, or the wife or husband of such person 0 !‘ 
any person claiming under either of them. 

Explanation . — A legatee under a will does not lose lus legacy 
by attesting a codicil which confirms the will. 

{This is sec, 54 of the Siiccession Act X of 18(55. It does not appJif to Hindui,, but 

made applicable to the wills and codicils of Taluqdars of Oudh by sec, of the Ondh Estates 

Act 1869(ii), 

This Section is based on sec. 15 on of the English Wills Act 

Of Attesting Witnesses. — ^Any person is competent to attest a will. Even 
a minor can be an attesting witness, see sec. 118 Indian Evidence Act. It is 
not necessary that he should know the contents of the will which he is attesting. 
Mere attestation is not enough to involve the witness with the knowledge of the 
contents of the will (i). He merely witnesses the signature of the testator. The 
executor named in the will is competent to attest and also a legatee or a beneficiary. 
But J any legacy or bequest given to a person who attests the will, or to his 
wife or her husband, or to any person claiming under either of them shall be null 
and void. The word “ thereby ” means ‘‘ by the same instrument which is 
attested ” and indicates that it is only the benefit given by the particular instru- 
ment attested that is avoided. Such an attesting witness is competent to the execu- 
tion of the will. Under sec. 16 of the English Wills Act if the testator directs a debt 
to be paid to any creditor and the will is attested by the creditor, such creditor 
can be admitted a witness to prove the execution of such will or to prove the validity 
or invalidity thereof. In Shiam Sundar v. Jagannaih, the will contained the 
following clause, “ I have executed this will with the consent of all my sons and 
have got them to sign it as witnesses so that the will may be acted upon fully and 

(g) JShagubai v. Appaji, 47 Bom. 552. 248=32 C. W. N. 303, 

(A) Shiam Sunder v. Jaganath, 80 Bom. L. R. (i) Rajammal w Sabapaihif (1945) M. L. JT. 

110 (P.C.)==A. I. R. (1925) Oudh 465 397 P. C. 

affirmed by P.C. A. L R. (im) P* C. 
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they may not quarrel after my death.” The sons appended their signatures. 
It was held that they were not attesting witnesses and the bequest in their favour 
was not void. A gift, however, to an attesting witness as trustee is not void ( j). 

Sec. 67 does not apply to Hindus. Hence the attesting witness to the will of a 
Hindu does not lose the legacy given to him by the will. 

Examples 

(1) A by his will gives a legacy of Rs. 1,000 to B who is one of the attesting witnesses. 
The will is valid but B is not entitled to receive Rs. 1,000. 

(2) A executes a will which is attested by B and C. A legacy of Rs. 1 ,000 is bequeathed 
to D who is B’s wife and another of Rs. 1,000 to E who is C’s son. The will is valid. The 
legacy to E is also valid but the legacy to D is void. A bequest to the son of an attesting 
witness made independently and not as a person claiming under the attesting witness is not 
void(/f). 

(3) A executes a will which is attested by B and C. A legacy of Rs. 1 ,000 is bequeathed 
to B. A dies. Then B dies without receiving the legacy leaving E as his heir. E cannot 
get the legacy as he claims under B. 

(4) A left a will giving a legacy to B who is an attesting witness. A afterwards exe- 
cutes a codicil confirming the legacy to B to which codicil B was not an attesting witness. 
B is entitled to the legacy by virtue of the codicil(0. 

(5) A left a will giving a legacy to B. The will is attested by € and D. Subsequently 
A executes a codicil confirming the will which is attested by B and C. B does not lose his 
legacy by attesting the codicil. (Explanation to Sec. 67.) 

(6) A executes a will which is attested by B, C and D. A legacy of Rs. 1,000 is given 
to D. D cannot take the legacy, though without him there was the full number of wit- 
nesses(m). In such a case the Court will take evidence to explain as to why the signature 
of a third person was written and if it is satisfied that it was not written with the intention 
of attesting the signature of the testator such legatee’s signature will be omitted from the 
probate and the legatee will get his legacy(n). 

(7) A by his will gives Rs. 10,000 to B for life and after B’s death to B’s children 
equally. B attests the will. The gift to B for life is bad. But B’s children will take an 
immediate interest in Rs. 10,000 and the same will be divided amongst them equally(o). 

(8) A by his will gives Rs. 1,000 to B. The will is attested by C and D. B after- 
wards marries C. Is the legacy of Rs. 1,000 to B void ? No. Marriage after attestation 
does not affect the bequest or legacy(p). 

(9) A will is attested by a solicitor. The will allows the solicitor to make professional 
charges for the work which he may do in respect of the estate of the testator. The solicitor 
loses his professional charges(9). 

(10) A, a Hindu, executes a will containing a clause for the benefit of the solicitor 
who prepared and attested the will. Does the solicitor lose the benefit? No. Sec. 67 
of the Act does not apply to Hindus. Accordingly, an attesting witness of the will of a 
Hindu governed by the Hindu Wills Act does not lose any legacy thereby bequeathed to 
him(r), 

(11) A bequeaths his property to his wife for life and after her to his three children 
X, Y and Z or ^e survivors equally and there was a residuary clause in favour of the wife. 
X attested the will. After the widow’s death Y filed a suit that X was incapable of taking 
and that the property be divided between Y and Z, HeH : share of X lapsed but it fell 
into the residue and did not accrue to Y and Z(s). 

Incapacity of persons to take the legacy: — Apart from the question 
of the persons attesting a will being incapable of taking the legacy there is one 
other exception. A person who murders, the testator cannot take the legacy 

(j) Cresswell v. Cresswell, 6 Eq. ; In re 661. 

Ray^s Wills Trust (1986) 1 i h. 5*J0. (o) In Re Townsend'^s Estate, L. R. 34 Ch. D. 

{k) Mrs, I, E, Moore v. E, M, Turner, A. I. 857. 

R. (1937) L. 292. (p) Thorpe v. Bestwick, D. R. 6 Q. B. D. 811. 

(l) Anderson v. Anderson, 18 Eq. 881. {q) Re Rooky, 40 Ch. D. 1. 

(m) Administrator^Heneral v. Lazar, 4 Mad. (r) Bai Gangdbai v. Bhvgwandas, 29 Bom. 

244. 580. 

(n) In the goods qf Sharman, L, R. 1 P. & D. (s) Camani v« Barefoot, 26 Uad.488« 
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under the testator’s will. This is on the ground of public policy. (See Halsbury’s 
Laws of England, Vol. 34, p. 46). This principle also applies to intestacy and a 
murderer is deprived of his share in the intestate’s estate. In such a case the view 
is to treat the murderer as non-existent and to distribute the estate accordingly(^). 

Witness not dis- person, by reason of interest in, or 

qualified by taterest of his being an cxecutor of, a will, shall be dis- 
OT^by being execu- qualified as a witness to prove the execution of the 
will or to prove the validity or invalidity thereof. 

{This is sec. 55 of the Succession Act X of 1865. It applies to Hindus^ etc.) 

This section is based on sec. 17 of the English Wills Act. 

This is a corrollary to the last section. An executor appointed by the will is 
a competent attesting witness and there is no objection to his proving the will and 
acting as an executor. He, however, will lose any benefit given to him under the 
will although such a benefit will be in the shape of salary or remuneration for his 
trouble for managing the estate. An executor by tenoi- also stands on the same 
tooting. 


69. Every will shall be revoked by the marriage of the maker, 
uevoeation of exccpt a will made in exercise of a power of appoint- 
win by testators ment, when the property over which the power of 
mamaye. appointment is exercised would not, in default of 

such appointment, pass to his or her executor or administrator, or 
to the person entitled in case of intestacy. 

Explanation . — Where a man is invested with power to deter- 
mine the disposition of property of which he is not the owzrer, he 
is said to have power to appoint such property. 

{This is sec. 56 of the Sticcessim Act X of 1865. This section does not apply to Hindus, 


This section is based on sec. 18 of the English Wills Act. 

Revocation by Operation of Law. 


By section 62 a will is liable to be revoked at any time by the maker of it. 
This section lays down that if a maker, whether man or woman, of a will marries 
afterwards, the will is revoked. This is revocation by operation of law. The 
principle upon which a will is revoked by marriage is, that marriage creates such a 
change in the testator’s condition, such new obligations and duties, that they 
raise an inference that the testator would not adhere to a will made previous to 
marriage. 

Every will whether unprivileged or privileged is revoked by marriage of the 
maker. It is not only the first marriage but any subsequent marriage. A will 
made subsequently to the first marriage but previously to the second marriage in 
the lifetime of the first wife was held to be revoked (w). 

In England the law has been changed after 31st December, 1925 by the law of 
Property Act, 1925 (15 Geo. V c. 20, sec. 177) which provides that a wiU expressed 
to be made in contemplation of a marriage shall, notwithstanding anything in 
section 18 of the Wills Act, 1837 or any other statutory provision or rule of law 
to the contrary, not be revoked by the solemnization of the marriage contemplated.” 

(t) In re Sejsvoorth, W. N. (1984) P, 187 ; In re (1985) 1 Ch. 89. 

Pitts, (1931) 1 Ch. 546 ; Bedford v. Bedford, («) Gabriel v. Mordakai, 1 Cal. 148. 
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This Statute lays down two conditions : (1) that there must be lu the will an express 
ieference to the marriage contemplated and (2) that there must be a solemni/ation 
of the marriage after the execution of the instrument (v). A general statement 
that the will is made in contemplation of marriage is not sufiicient (w). 

This section s}»eaks of ‘SvilP’ only, but the word includes a “■oodieir" also. 
(See General Clauses Act, see. 3 (57). ) 

Foreigners . — In Loustelan v. Loustelan M a Fren(‘h woman while residing 
in England executed a will in England w’-hich was valid according to French law. 
Subsequently she married a Erenchman and continued to reside m England until 
her death. It was held that on her marriage the wdfe acquired the domicil of her 
husband which was French and the will was governed by French la\v and w^as not 
revoked by her marriage. 

Exceptions,— (1) A will made in exercise of a power of appointment is not 
revoked by the marriage of the maker when the property over which the power of 
appointment is exercised w'ould not in default of such appointment pass to his or her 
executor, or administrator or to the person entitled in case of intestacy, — 

(a) A has power to appoint certain property by will to any person he likes. 
A by a will appoints the x^roperiy to B. A then marries. The will is revoked, 
because if A had died without executing the power (i.f in default of appointment) 
the property would have gone to A’s executors or administrators or to the person 
entitled in case of intestacy. 

(b) A has power to appoint certain property by will to such of the children 
of B as A likes, and in default of appointment the property is to go to all the child- 
ren of B in equal shares. A makes a will and exercises the power in favour of one 
of the children of B. A then marries. The will is not revoked because if A had 
nob exercised the power the property would have gone to all the children of B. 
The reason is that a revocation of the will if permitted would operate only in favour 
of those entitled in default of appointment and the new family of the testator 
would not derive any benefit. 

(2) Where Iwo persons make mutual wills, the marriage of one of them does 
not revoke the will of the other(|/). 

(3) As sec. 69 does not apply to Hindus, a will made by a Hindu is not 
revoked by his marriage(«), 

(4) The will of a Mahomedan is not revoked By his marriage. But as sec. 69 
applies to Parsis, the will of a Parsi is revoked by his marriage. 

(5) There is no revocation where the marriage is void, e.g., with a deceased 
wife’s sister(a). In Warier v. Warter{b\ Taylor obtained in the Calcutta High 
Court a decree absolute for disolution of his marriage on 27th November 1879. 
The divorced wife was married to Colonel Warter on 3rd February 1880, i,e,^ 
within six months from the date of decree. Three days later Colonel Warter made 
a will in favour of his wife. The marriage of Srd February 1880 having been 
performed within six months from the date of decree was void under the Indian 
Divorce Act. In April 1881 on the advice of a solicitor Colonel and Mrs, Warter 
were remarried at a registry office. Colonel Warter having died without re- 
executing his will or making another, the question arose whether the marriage 
of April 1881 revoked the will. It was held that the marriage of Februarj^^ 1880 
was null and void and therefore the marriage of April 1881 was valid and revoked 
the will(c). 

(®) Pilot V. Gainfcrt, (1981) 2 K. B. 108= {z) Subba JReddi v. Doraisami^ 80 Mad. 869, 

1981 P. 108. (a) MeUe v. Mette, 1 Sw. and Tr. 416. 

{w) Sallis V. Jones, (1986) P, 48. (b) (1890) L. R. 16 P. D, 152. 

(as) 81 L. T. 459. (c) Jackson v. Jackson, 84 AH. 208. 

(y) Hinckley v. Simmons, 4 Ves. 160. 




69-70] 


REVOCATION OF WILLS. 


121 


Explanation. — Powers of appointment are of two kinds, either general or 
special. A general power of appointment is a right to appoint to whomsoever 
the donee, i.e., the person invested with the power, pleases. He can appoint to 
himself. In the case of a special power of appointment the donee is restricted 
to some objects designated in the instrument creating the power. 

70. No unprivileged will or codicil, nor any part thereof, 
shall be revoked otherwise than by marriage, or 
unJriXSwiiiOT another will or codicil, or by some writing 
co£cU. declaring an intention to revoke the same and 

executed in the manner in which an unprivileged 
will is hereinbefore required to be executed, or by the burning, 
tearing or otherwise destroying the same by the testator cht by some 
person in his presence and by his direction with the intention of 
revoking the same. 

Ilhistratlons 

(i) A has made an unprivileged will. Afterwards, A makes another unprivileged 
will which piuports to revoke the first. This is a revocation. 

(ii) A has made an imprivileged will. Afterwards, A, being entitled to make a pri- 
\ ileged will, makes a privileged will, which purports to revoke his unprivileged wfil. This 
is a revocation. 

(This is sec, 57 of the Succession Act X of 1865. It applies to Hindus es&cjpt that marriage 
shall not have effect of revoking a mill. See Schedule 111, cl. (4).) 

This section is based on sec. 20 of the English Wills Act. Under sec. 19 of 
the English Act there is no presumption of revocation on the ground of an altera- 
tion in circumstances. Sec. 70 is wide enough to include this provision of the 
English Statute. 

The methods of revocation contained in this section are exhaustive(d). 

Revocation of will is divided into two parts by this section — (a) by operation 
of law (i.e., by marriage) and this subject is fully dealt with in section 60 and (b) 
by acts of parties by another will or codicil, or by some other writing, or 
by burning, tearing or otherwise destroying). The modes of revocation as pre- 
scribed in this section are exhaustive. This Act has not adopted the principle 
that a will should be deemed to be revoked in consequence of the change in cir- 
cumstances of the testator or by his change of domicile or a change with respect 
to his rights to the property he disposes of(^). 

Revocation by Act of Parties 

(1) By another Will or Codicil. — ^This follows from the ambulatory nature 
of the will, that the last testament shall be operative to the exclusion of previous 
contrary or inconsistent ones. But the intention to revoke a former will must 
be clear, e.g,, when the later instrument contains words of express revocation ; 
a general revocatory clause revoking all former wills and codicils is usual in all 
well drafted wills. Where the later instrument contains no words of express 
revocation but the dispositions made in the later instrwnent are of such a character 
as cannot stand with the first it can be inferred that the testator intended to re- 
voke the first(/). Although the maxim is that no man can die with two testa- 
ments. the mere fact of making a subsequent will does not necessarily revoke the 

(d) Surend'ia v. Siidas, 35 C. L. J. 488. {/) Sahib Mlrza v. TJmda Khanam, 19 Cal 

(e) Bcdi V. Venkataswami, 88 Mad. 869 ; M4, 19 I. A. 83. 

Subba Beddi v. Boraisami, 80 Mad. 369. 
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former ones unless the subsequent will expressly or in effect revokes all former 
wills or the two are inconsistent and incapable of standing together{g). A man 
may die leaving two or several wills and both or all of them will be entitled to pro- 
bate if they are not inconsistent with each other, provided they are all clearly 
testamentary and they may all be admitted to probate as together containing 
the last will of the deceased(^). It is a misnomer to say that a man has died 
leaving two wills. He does leave and can leave but one will(i). If the two wills 
are not inconsistent they cannot be considered as two separate wills but the two 
together must be considered to indicate the testamentary intention of the de- 
ceased( j). If the subsequent will is partly inconsistent with the one of an earlier 
date, the latter is only revoked as to those parts where it is inconsistent and both 
are entitled to probate. The mere use of the words “ This is my last will ” does 
not necessarily import a revocation of all previous wills(A:). Even the words 
“ This is the last and only will ” were held not to make the instrument a revoca- 
tory one(Z). In In re Hawksley^s Settlement, Black v. Tidy{m), a testatrix made 
a will in 1922, In 1927 she made a second will which referred to a “ cancelled 
will ” which it was admitted referred to the will of 1922. The 1927 will was de- 
scribed as the last will and testament of, etc.*’ It was held that the description 
of the will of 1927 as “the last will and testament ” and the reference to the 
“ cancelled will ” were not by themselves sufficient to effect a complete revocation 
of the earlier will and both were admitted to probate. But as the will of 1927 
rendered the whole of the provisions of 1922 will ineffective the latter took effect 
but in so far as they were mere repetitions they took effect under the previous will. 
In all cases evidence as to intention to revoke must be cleai . The question whether 
a will has been revoked by a subsequent instrmnent depends entierly upon the 
intention of the testator as expressed in that instrument. The rule in Baker 
StoTy{n), that a second will will revoke an earlier one is no longer law since the 
decision in Ward v. Van der Loeff (o). A codicil revoking a will does not necessaril}* 
revoke a prior codicil(p). Formerly a revocation of the will was an implied rc 
vocation of the codicil but now a codicil to a will is not revoked by the revocation 
of the will( 5 f). 

Where there are two inconsistent wills, both of the same date or undaterU 
both are void for uncertain ty(y). But in such cases it is the duty of the Court 
to try to reconcile them if possible(5). 

A subsequent will or codicil made under the impulse of mistaken notion of 
facts will not revoke a former one. But in such cases it must be proved that 
the impulse was the foundation of his wish to change his former intent, e.g., a 
bequest is made to A and afterwards by another will, without destroying the first, 
the same bequest is made to B stating her to be his wife, but B had a husband 
living of which fact the testator was deceived. In such a case the second will 
will not operate as a revocation of the former will. See also Chrosthwaite v. 
Dean{i). A testator gave legacies to the grandchildren of his sister, and after- 
wards by a codicil revoked the legacies, giving as a reason, that the legatees were 
dead. It was proved that the legatees were not dead. Held that the legacies 
were not revoked as the cause of revocation was false(w). 


(g) Lemage v% Goodhan, L. R. 1 P. & D, 57. 
Qt) In the goods of Budd, 3 Sw. and Tr. 196. 

(i) Douglas-Menzies v. Umphelby, (1908) A. 
C. 224. 

(j) Shemail v. Ahmed Omer, 33 Bom. I*. R. 
1056. 

(&) Cutto V. Gilbert, 9 Moo, P. C. 131. 

(l) Simpson v. Faxon, (1907) P. 54. 

(m) (1934) 1 Ch. 384. 

(w) (1874) 31 L. T. 131. 

(o) (1924) A. C. 653 ; see Robinson v. RoHn" 


sen, (1930) 2 Ch. D. 332. 

(p) Farrer v. St Catherine's College, 16 Eq. 19. 

(q) In the goods of Savage, L. R, 2 P. & D. 
78 ;In the goods of Turner, L. R. 2 P. & 
D. 403. 

(r) Townsed v. Moore, (1905) P. 66. 

{s) Raikishori v. Debendranath, 15 Cal* 409 
(P. C.) 

(t) 5 Eq. 245. 

(««) Campbell v. Freneh, 3 Ves. 822 ; Doe v . 
Evans, 10 A. & E. 288. 
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A will is not to be treated as revoked either wholly or in part by a will which 
is not forthcoming unless it is proved by satisfactory evidence that the will con- 
tained a revocatory clause or that its dispositions cannot stand with the exist- 
ing will(t^). 

The words nor any part thereof ” indicate that a part of the will may be 
revoked in the manner prescribed in this section. Where a part of the will is 
destroyed whether it operates as a revocation of the whole or only pro tanto de- 
pends upon the intention with which the act is done. Thus the destruction of 
a clause at the commencement of a will or cutting out various legacies or a clause 
appointing executor has been held not to revoke the rest(z£j). In Kedar Nath v. 
Sarojini{x) a will was written on two sheets of paper and only first sheet was 
found. Probate was granted of a portion of the will to the extent to which the 
contents were proved. 

(2) By some Writing declaring an intention to revoke and executed in 
the manner in which an unprivileged will is required to be executed, i.e., the 
writing must be signed by the testator and attested by two witnesses. It need 
not be testamentary. This is cancellation of will. Ordinarily a will is cancelled 
by drawing lines across it and also by cancelling the signature and of the attesting 
witnesses. But that is not enough if the will is not torn. The cancellation must 
be signed by the testator and attested by two witnesses( 2 /). 

Revocation of Codicil. — A codicil means an instrument in relation to a will 
and forms a part of the will, (see definiHon in sec. 2). The questions arise whether 
the revocation of the will operates as revocation of the codicil by implication. 
Under the provisions of this section it is now settled that a codicil is not deemed 
to be revoked merely by implication of the revocation of the will, but the codicil 
will remain effectual unless it is shown that the testator while intending to revoke 
the will also intended to revoke the codicil as well. 

(3) By Burning or Tearing the will by the testator or by some person 

in his presence and hy his direction with the intention of revoking the same. To 
constitute “ burning ” it is not necessary that the instrument should be consmned ; 
but there must be actual burning of the will to some extent as to destroy the en- 
tirety of the will(;2;). Thus, if the testator obliterates his own signature or that 
of the attesting witnesses with the intention of revoking the will or cuts off his 
signature, that would amount to a complete revocation(a). The act of burning, 
tearing or destroying the will by a third person must take place in the presence 
of the testator and must be by his directions(ft). The word ‘‘ tearing ” does not 
mean tearing to pieces, the slightest act of tearing with intent to revoke is suf- 
ficient(c). Cutting is equal to tearing. Obliterating and tearing off the names 
of the attesting witness is sufficient to revoke the will(d). There must in all 
cases be the animus revocandi and the act of burning or tearing must be complet- 
ed. Both must concur in order to constitute a legal revocation. If the 
act of destruction is inchoate and incomplete it will not amount to a revoca- 
tion (e). Evidence is not admissible to prove that the testator had said that he 
had torn up the will (/). Actual destruction or formal revocation in writing was 
held not essential to constitute revocation of a Hindu will imder the Hindu Wills 
Act (g). 

(v) Sahib MirsaY. UmdaKhanam^ 19 I. A. 88. 20 C, W, N. 3045=34 Ind, Cas. 707, 

(w) In the goods of Woodward, 2 P. & D. 206; (d) In bonis James, 7 Jur. N. S. 52. 

In the goods of Nelson, 6 Eq. 569. (e) Baja Chelikani v, Baja Chelikani, 29 1. A. 

(x) 26 Cal. 634. 156. 

ly) Cheese v, Looejoy, L. R. 2 P. D. 251 ; (/) Shib SaJbitri v. Collector of Meerut, 29 All. 

Kharsedji v. Kekobad, 52 Bom. 653, 82 ; Keen v. Keen, 3 P. & D. 105 ; In the 

(z) Hobbs V. Knight, 1 Curt. 768. estate of Mackenzie, (1909) P. 305. 

(a) In the goods of Lewis, 1 Sw. & Tr, 31. (g) Chelikani v. Chelikani, 7 C. W, N. 1 (P.C.); 

(b) In the goods of Dadds, Dea. & Sw. 290. 29 I. A. 156. 

(c) Johur Lai v, Dkirendraf 23 C. L. J. 814= 
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The revocatory acts, if done by a third person by the testator’s directions, 
must also be done in his presence. A will burnt by the testator’s order but not 
in his presence is not revoked. 

Striking through the will or the signature of the testator with a pen is not 
sufficient to revoke his will (/i). 

(4) * ‘ Otherwise Destroying. * * — The words ‘‘ otherwise destroying ” denote 
modes of destruction ejusdem generis with those described as burning ”, “tearing” 
etc. Cancellation of will is not one of the methods of revocation. Where a will 
is written dn several sheets of paper and each sheet signed and attested, tearing 
off the last signature will revoke the whole will (?). (See ITalsl)ury’s Laws of 
England Vol. 34, p. 86, foot-note (6).) 

A will may be revoked in part, e, g., where a clause is cut off (,/). 

Cancellation : -The cancellation of a will by drawing lines across it is not 
one of the modes of revrocation. (See examples 5 and 7 giv^en below) Jliveu llic 
words “ the last will and testament ” and the refex'eiice in it to the “Cancelled 
Will” will not by themselves be sufficient to effect complete revocnlion (A). 

Hmmples 

(1) A, whilst delirious tears up his will into piecei». lire pieces are preserved. On 
recovering A is informed of what he had done, and he said he would make a fresh will. A 
dies without making a fresh will. The will is not revoked. A had no anirnm eevocamit 
when he tore up the \vill(0. 

(2) A, being moved with a sudden impulse of passion against a devisee under his will , 
conceived the intention of cancelling it. Having torn the will twice through his arniis were 
arrested and his anger mitigated by the submission of the devisee. He then fitted the 
pieces together and said, “ It is a good job, it is no worse.” Held : there was no revoca- 
tion of the will(wi). 

(8) A says in the presence of B and C, “ I revoke my will.” The will is not revoked. 
A will cannot be revoked orally. 

(4) A residing at Poona writes to B, his soliictor in Bombay, to destroy his will. B 
destroys it. The will is not revoked and probate will be granted of the draft copy. The 
destruction must be in the presence of the testator(w). 

(5) J a lady makes her will on 5-6-1919 and keeps it for safe custody with her attorneys. 
In April 1926 she sends for her will and draws two cross lines on the first page and on the 
top of that page she writes “ This will is cancelled ” and puts her signature. The rest of 
the will is not cancelled. J died in 1927 and the executors applied for probate. The sons 
of J filed a caveat contending that the will was cancelled. Held : that the will was not 
revoked and probate was granted(o). 

(6) A erases his signature and writes it again in a better way, but not in the presence 
of the attesting witnesses. The will is not revoked as A had not the anirnm reoocandi. 

Note.— Bevoeation is in all cases a question of intention, and if the act done, though 
in itself sufficient to revoke a testamentary instrument, can he shown to have been done 
Ibr a purpose other than revocation, it will not revoke the instrument. (Theobald on 
Wills, 7th Edn. p. 42). 

(7) A testator draws lines across^ his will and writes on the back of it, “ This is revoked.” 
The will is not revoked. The writing must be signed by the testator and attested by two 
witnesses{p). 

(8) A testator writes at the foot of his will a memorandum to the effect that “ This 
will was cancelled this day.” The memorandum is signed by the testator and attested by 
two witnesses. The will is revoked(g). 

(h) Stephens v. Tapprell, 2 Curt. 458. (m) Doe v. Perkes, 3 B. & A. 489. 

(i) In Re Chilian, 1 Sw. & Tr, 23 ; see also (n) hi the goods of Dadds, Dea. and Sw. 290. 

Kedar Nath v. Sorojini, 3 C. W. N. 617. (o) Kharsetji v. Kekdbad, 52 Bom. 653 ; 30 

( j) Clarke v. Scripp, 2 Hob. 563. Bom. L. R. 476; 109 I, C. 742, A. I. R. 

(k) In Re Hawksley's Settlement, (1934) I Ch. (1928) B. 194. 

(p) Cheese v. Lov^oy, L. R. 2 P. & D. 251, 

(l) Brunt V. Brunt, L. R. 3 P. & D. 37. (q) In the goods of Fraser, L. R, 2 P. & D. 40. 
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Lost Will. —Where a will duly executed, and traced to the testators’ posses- 
sion and last seen there is not forthcoming on his death, the presumption is that it 
was destroyed by himself for the purpose of revocation (r). This is the rule in 
Welch V. Phillips (s). In applying this rule in India considerable caution should 
be used in view of the habits and conditions of the Indians (f). To rebut it there 
must be sufiicient evidence that it was not destroyed by the testator animo revocandi 
(u). The presumption will be the same if the will is found mutilated or defaced (n). 
But if a will duly executed is destroyed in the lifetime of the testator without his 
authority or after his death, it may be established upon satisfactory proof being- 
given of its having been so detroyed and also of its contents (zo). Mere loss of the 
will does not operate as revocation (x). To establish revocation destruction by th<^ 
testator must be shown (y). It is not justifiable to infer revocation from the mere 
fact that the original is not to be found' and is not forthcoming after the death of 
the testator (z). If one portion of the will is lost, probate can be granted of the 
portion to the extent to which the contents are proved (a). 

Doctrine of Dependent Relative Revocation. — ^When a testator destroys 
his will or codicil with the intention of setting up a previous will or codicil executed 
by him, the animus revocandi or the intention to revoke is a conditional one, the 
condition being the validity of the document intended to be set up. If, therefore, 
the document intended to be set up is not a legal one, e. g., if it is not validly 
executed, the original will is not revoked. This is generally known as the doctrine 
of dep(jndent relative revocation. The doctrine of dependent relative revocation 
will tipply in all cases where the intention of the testator is to set up another will. 
It is not nc(*essary for this purpose that at the time of the revocation of the subse- 
quent will there should be in existence an earlier valid will which the testator 
intends to revive. The doctrine will apply where there is an intention to execute 
H fresh wdlh (See Halsbiiry Vol. p. 88). In the Goods of Hope Brown, (b) the 
tf'stator made a will iif 1984*, which was prepared by solicitors and whereby he 
disposed of all his property. In 1039 the testator executed a holograph will 
Avhereby he revoked all previous testamentary dispositions made by him and made 
(‘crtain provisions for his wife but there was no disposal of the residue. The will 
of 1939 contained the usual revocation clause. The widow of the testator applied 
to the Court for grant of probate of both the wills. It w^as held that the testator 
inserted the revocatory clause in the second will conditional on concluding 
that will, and as he failed to conclude it, the best effort should be made to 
give effect to lus testamentary disposition and to admit the second will to 
probate with the first will omitting the revocatory clause in the second will. 
Whilst giving judgment Lang ton, J., observed that the whole doctrine of 
dependent relative revocation rested on the word “ conditional ” viz,, that the 
revocatory clause is inserted conditionally, the condition being that a new will 
should be set up by the document in which the revocatory clause appears. The 
new matter that this case introduced is whether it is possible to say that the 
revocatory clause is conditional when part of the document in which it is included 
is good and should be admitted to probate. His Lordship felt no doubt that the 
revocatory clause in the second will was inserted by the testator because he w^anted 


(r) Anwar Hossein v. Secretary of State, 31 
Cal. 885; Aditram v. Bapulal, 45 Bom. 
906 ; Saral Chandra v. Golap Snndari, 18 
C. W, N. 527 ; Santa v. Maiku, A. I. R. 
(1940) A. 175 ; Harilal v. Sarat Chandra, 
43 C. W. N. 824. 

(s) 1 Moo. P. C. 299. 

(f) Padman v, Hanwanta, 19 C. W. X. 929 
(P. C.). 

{v) AUm V, Morrison, (1900) A* C, (0*1, 


(v) Lambell v. Lamhell, 3 Hagg. 568. 

(wj) Trevelyan v. Trevelyan, 1 Phillim. 149 ; 
Sugden v. Lord St Leonards, (187o) 1 P. 
& D. 154. 

(x) Bahulal v. Baijnatk, 24 Pat. 395. 
iy) Sarat Chandra v. Golap Sundari, supra, 
(z) Srinivasa v. Tirunarayan, 44 My. H. C. R. 
957 ; Cufto v. Gilbert, 9 Moo. P. C. 131. 

(а) Kedar Nath v. Sarajini, 26 Cal. 634. 

(б) (1942) Wt N. 148 ; (1942) P. 186, 
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to get rid of the first will and to give full priority to the second will but as he did 
not succeed in concluding his second will the condition was not fulfilled and there- 
fore both the wills were admitted to probate omitting the revocatory clause in the 
second. The application of the doctrine is a question of intention which has to 
})e ascertained from the language of the testator as found in his will (c). It is a 
question of construction and is the function of the Probate Court, (Halsbury’s 
Laws of England, Vol. 34, pp. 88-89). Unless and until the first document or writing 
is effectually revived there can be no revocation of the subsequent will. “ Where 
it was evident that the testator, though using the means of revocation, could not 
intend it for any other purpose than to give effect to another disposition, if the 
instrument cannot have that effect it shall not be a revocation ” (d). In order 
that the doctrine of relative revocation may apply the act of destruction must be 
referable wholly and solely to the intention of setting up some other testamentary 
paper, and that testamentary paper is effectually revived, e.g., if a testator executes 
a will on several sheets of paper and afterwards takes out one sheet and substitutes 
another in its place which is not signed or attested the doctrine will not apply and 
probate will be refused of the whole will (e). If in the later will there is no 
revoking clause the doctrine of dependent relative revocation cannot be invoked(/). 

Emmples 

(1) A makes a will in 1862 which is imattested and a second will revoking the first 
in 1864 which is duly attested. In 1865 he destroys his will of 1864, his object being to set 
up the will of 1862. As the will of 1862 is not attested and therefore could not be set up, 
the second will is not revoked. 

(2) A intending to make a new will revokes a will already made. A dies without 
making a new will. The revocation is complete. In order that the doctrine of dependent 
relative revocation may apply there must be the intention to set up a will already existing, 
and not a new will to be executed(g), 

(3) A obliterates the amount of legacy and writes over it another amount. These 
interlineations and obliterations are not initialled in the margin*according to the require- 
ments of sec. 71. They are, therefore, void and the original bequest will take efiect(/i). But 
if the name of the legatee is obliterated and another written over it, no case of dependent 
relative revocation will arise. 

(4) A legacy is given by will to A, and by a codicil the legacy to A is revoked, and 
the same legacy is given to B. B predeceases the testator. Tlie legacy to A is nevertheless 
revoked. In such a case no ca«e of dependent relative revocation arises as there is nothing 
to show that the legacy to A was only to be revoked if the legacy to B was effectually made(i). 

Evidence of Revocation. — ^The intention to revoke the will may be proved 
by parol evidence. Declarations of the testator that he had destroyed the will 
are not admissible to prove the fact of destruction but they are admissible to prove 
his intention to revoke it from which the fact of destruction may be inferred. 
If a will is found torn after the death of the testator, and there is no direct evidence 
whether the will was destroyed by the testator animus Tevocand% the presumption 
would be that it was destroyed by the testator animus revocandi^ (Halsbury 
Vol, 34, p. 87). Evidence is not admissible prove that the testator had said 
that he had torn up the will(j). 

Hindus. — By Schedule III, section 70 is applied to Hindus but it is provided 
that in applying this section the words “than by marriage” shall be omitted. A 
will of a Hindu etc., is not revoked by marriage. A will of a Hindu, Jain, Sikh, 

(c) Venkatanarayana'v* Subbammal, 43 I. A. (g) Williams Tyley, (1859) Jobus. 529 but 

20—39 Mad. 107 (P. C.). see contra Diccon v. Solicitor to the Trea^ 

{d) Mx-parte llchester^ 7 Ves. 379. sury, (1905) P, 42. 

(e) Woodward v. Goutdstone, 11 ^p. Ca, 469 (h) Brooke v. Kent^ 8 Moo. P. C, 334. 

at 477 ; Treloar v. Lean, 14 P. D. 49 ; (i) Tapper v. Tapper^ 1 K. & J, 665. 

Ker V. MeaUn, 20 Bom. 870. See Powell {j) Shib SaUtri v. Collector of Meerut, 29 All, 

V. Powell, (1866) L. R. 1 P. & D. 209. 82. 

(/) Bamhharan v. Gobinda, 49 C. L. J. 821. 




70 - 71 ] 


0BUTEJ8AT10^ , ALTEBATION XN WXI,L,S. 


\27 


etc., must be revoked in the manner laid down by this section, i.e., (1) by another 
mil or codicil, or (2) by some writing or (3) by burning, tearing or otherwise destroy- 
ing and these modes are exhaustive (k). Previously the will of a Hindu not gover- 
ned by the Hindu Wills Act could be destroyed orally (Z) but this is no longer 
permissible since the amendment of sec. 57 by Act XVIII of 1 929. 

Gutchi Memon : — A will of a Cutchi Memon can be revoked by any definite 
expression of a present intention to revoke it. But a mere expression of an 
intention to revoke a will at some future date does not amount to revocation (m). 

71. No obliteration, interlineation or other alteration made 
in any unprivileged •will after the execution thereof 
shall have any effect, except so far as the words 
or naeaning of the will have been thereby rendered 
illegible or undiscernible, unless such alteration 
has been executed in like manner as hereinbefore 
is required for the execution of the will : 

Provided that the will, as so altered, shall be deemed to be 
duly executed if the signature of the testator and the subscription 
of the witnesses is made in the margin or on some other part of the 
will opposite or near to such alteration, or at the foot or end of 
or opposite to a memorandum referring to such alteration, and 
written at the end or some other part of the will. 

[This is sec, 58 of the Succession Act X of J865, It applies to Hindus^ etc,] 

This section is based on sec. 21 of the English Wills Act, 1837. 

Of Alterations, Interlineations and Obliterations in a Will. — If a will 
contains any alterations, interlineations or obliterations made after the will is 
executed the same shall not have any effect except so far as the words or meaning 
of the will shall have been thereby rendered illegible or undiscernible. Under 
the English Wills Act the expression used is “ except so far as the words or effect 
of the will before such alterations shall not be apparent which becomes apparent 
on inspection of the instrument, not apparent by extrinisic evidence.” A magni- 
fying glass may be used to decipher the words obliterated. If, however, oblitera- 
tion or erasure is such that the words could not be deciphered, there is entire 
destruction profanto of the will (n). 

The alterations, interlineations or obliterations will only be given effect to in 
the following cases : — 

(1) If the signature of the testator and of the attesting witnesses is made in 
the margin or on some part of the will opposite or near to such alterations ; or 

(2) If a memorandum is signed by the testator and by the attesting witnesses 
at the end or some other part of the will referring to such alterations. The initials 
of the testator and of the witnesses are sufficient for this purpose ; but not the 
initials of the witnesses alone (o). 

If these requisites are not complied with probate will be issued omitting the 
alterations (p). Generally speaking, if a will contains alterations or erasures, the 

(k) Subba Reddi v. Doraisami, 30 Mad. 369. M. 616. 

(/) Maharajah Pertab v, MaJiaranee Suhhar (n) Townley v. Watson, (1844) 3 Curt. 761. 

Kooer, 3 Cal. 626 (P. C.); Venkayyamma (o) In the goods of Bleubitt, (1880) 5 P. D. 116. 

V, Venkata, 25 Mad. 678 (P. C,). (p) Raghuhar v. Ram Rakhm^ 1 C, W. X. 428, 

(m) Mahomed v. Ahdur Sattar, A. I. R. (1988) 


Effect of oblitem- 
tion, interlineation 
or alteration in iin- 
jirivileged will. 
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same will be deemed to have been made after the execution of the will and the 
burden will be upon the person who seeks to rely that the alteration w^as made 
before the will was executed (q) ; if there is no evidence rebutting this presumption 
Ihc presumption is that they were made after the execution and they will not form 
])ari of the will (r), unless the requisitions mentioned in the section arc complied 
with. Marginal notes made by the testator in his will which are not signed and 
attested will not form part of the will (s). The section treats of alterations, etc., 
made after the execution of the will and not before (i). As to alterations made 
before execution they will be admitted to probate upon proof of evidence that 
the same were made before, (Coote's Probate Practice, 15th Kdn., p. 37). 

Emmples 

(1) A by his wiil bequeaths Rs. 1,000 to B. A cancels Rs. 1,000, and writes over it 
Rs. 500. The cancellation is not signed by A or attested. The alteration is void and the 
original bequest remains, i.c., B takes Rs. l,000(iO- 

(2) A by his will bequeaths to B as follo^^s : 1 bequeath Ks. 1,000 to B,’' He 

pastes over these words a piece of paper and writes over it, “ I bequeath Rs. 500 to 0.” 
The pasting is not signed or attested. The bequest to C is void. The pasted paper will 
not be directed to be removed to discover what was written below it, B also, therefore, 
gets nothing and probate will be issued in blank as to that legacy. If, however, only the 
amount of legacy is covered up with name untouched, the Court may remove the upper 
paper to discover what was written below it on the principle of dependent relative re\oca" 
tion(o). 

(3) A makes certain alterations in the body of his will. The alterations are not signed. 
A afterwards executes a codicil in v'hxch he confirms the alterations made in the will. The 
alterations will be given effect to(ie)' 

(4) A makes a will in his own hand on four sheets and pins them together and dates it. 
A after ^ards removes the second page and substitutes a new page which contains a bequest 
to a person not born at the date of the will. Held : probate refused of the substituted page(a?). 

(5) A executes a ^ill and after x%ards make alterations therein with pencil. A there- 
after executes a codicil confirming the will as altered. Held : probate granted of the will 
as altered(2/). Unattested alterations in a will are validated by a subsequent codicil con- 
firming the will. 

72. A privileged will or codicil may be revoked by the 
Revocation of tcstator by an unprivileged will or codicil, or by 

pn-sniiged will or any act expressing an intention to revoke it and 

codicil. accompanied by such formalities as ’would be suffi- 

cient to give validity to a privileged will, or by the burning, tearing 
or otherwise destroying the same by the testator, or by some person 
in his presence and by his duection, with the intention of revoking 
the same. 

Explanation. — ^In order to the revocation of a privileged will 
or codicil by an act accompanied by such formalities as would be 
sufficient to give validity to a privileged will, it is not necessary 
that the testator should at the time of doing that act be in a situa- 
tion which entitles him to make a privileged will. 

[This is sec. S9 of the Secession Ad X of 1865. It is omitted in Schedule III so as to 
bring it in conformity with sections 65 and 66 o/ this Act which do not apply to Hindus. This 
section, therefore^ does not apply to Hind us^ efc.] 

(q) Cooper v, BocketU 4 Moo. P. C. 419. (o) In the goods of Horsford, L. R. 3 P. & D. 

0) Pandurang V. Vinayak, 1^ Bom. 652. 211. 

(v) Sardar Nouroji v. Putalibaif 15 Bom. L. (w) Tyler v. Merchant Taylors^ Co , 15 P. D. 

R. 352. 216. 

(«) In the goods of L, P. D. Broughton^ 29 Cal. (a?) Ker v. Meakin, 20 Bom. 370. 

^^11. (y) In the goods of L* P. Z>, Broughton^ 29 CaJ, 

(n) In the goods of Beamn, 2 Cuyt, 369, 31 1, 



71*73J 


EEPUBLICATION OF WILLS. 


129 


Revocation of Privileged Wills. — privileged will or codicil can be revoked 
as follows : — 

(1) By an unprivileged will or codicil. 

(2) By any act expressing an intention to revoke accompanied by such 

formalities as would be sufficient to give validity to a privileged will. 

(3) By burning, tearing or destroying the will by the testator or by some 

person in his presence and by his direction with the intention to revoke 
it. 

(4) By the marriage of the testator (sec. 69). 

73. (1) No unprivileged will or codicil, nor any part thereof, 
. which has been revoked in any manner, shall be 
viieged^wiu/ revived otherwise than by the re-execution thereof, 
or by a codicil executed in manner hereinbefore 
required, and showing an intention to revive the same. 

(2) When any will or codicil, which has been partly revoked 
and afterwards wholly revoked, is revived, such revival shall not 
extend to so much thereof as has been revoked before the revoca- 
tion of the whole thereof, xmless an intention to the contrary is 
shown by the will or codicil. 

[This is sec, 60 of the Succession Act X of X806* It applies to Hindus^ efe.] 

This Section is based on set*. 22 of the English Wills Act. 

Of the Revival of Unprivileged Will and Codicil. —The only inodes in 
which a revoked will or codicil can be revived are : 

(1) By re-execution, i.e., by its being signed again by the testator and attested 
by two witnesses. This is called republication. The rc-execution must be with 
the requisite formalities. Where the testator cuts off his signature and those of 
the attesting witnesses, but gums the signatures again on the same place the will is 
not revived {z). 

(2) By a codicil duly executed showing an intention to revive the will. This 
is called revival. The codicil must show an intention to revive the will by express 
words referring to the will. A will cannot be revived by mere implication. The 
will must be in existence. A will which has been destroyed cannot be revived (a). 
The testator’s intention must be expressed and must appear on the face of the 
codicil. If the will is first partly revoked and then wholly revoked and then revived 
the revival will operate only on the portion last revoked, unless there appears that 
the whole will is intended to be revived. The distinction between republication 
and revival is that the revival restores a revoked will or codicil, while republication 
merely confirms an unrevoked testamentary instrument so as to make it operate 
as if executed on the date of republication, (Halsbury Vol. 34, p. 95), 

When a will or codicil which has been partly revoked and afterw'ards wholly 
revoked is revived such revival does not extend to the part first revoked unless an 
intention to the contrary is shown. 

A codicil reviving a revoked will will not necessarily revive every codicil there- 
to, where a testator by 3rd codicil revoked first and second codicils and by the 

{z) Bell V. FothergiU, (1870) L. R. 2. P. 148, (a) Hale v, Tokelove^ (1830) 2 Rob. Ecct. 318. 

9 
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4th codicil confirmed the will and the former codicils, it was held that only the will 
and the third codicil were revived, not the first and second (b). In /w re Baker. 
Baker v. Baker (c), the testator executed a will and a codicil in 1893. In 1907 he 
made another will whereby he revoked the will and codicil of 1898. In 1911 he 
made a codicil to the will of 1907. In 1921 the testator made a third codicil which 
referred only to the will and codicil of 1 893 ; it was held that the effect of the codicil 
of 1921 was to revoke the will of 1 907 and the codicil of 1 911 and to revive the will 
and codicil of 1893. 

If a testator burns or destroys a will and afterwards executes a codicil which 
refers to the will with the intention of reviving it, the codicil cannot effect the 
revival, though there may be a draft of such a will. 

Consequences of Revival or Repnblication. — The republication of a will 
is tantamount to the making of that will de novo ; it brings down the will to the date 
of the republishing and to effect the same disposition of the testator’s property 
as would have been effected if the testator had at the date of the republication or 
revival made a new will containing the same disposition as in the original will with 
the alterations introduced by the codicil reviving the will{d). In other words 
the will so republished is a new will as of the date of republication. Sec. 34 of the 
English Wills Act is to that effect. There is no corresponding section under this 
Act, but it was held in Rani Chhatra Kumar i Devi v. Mohan Birknm (e) that the 
first will when revived by the third must be deemed to speak as from the date of 
its revival. Consequently it revokes any will of a date prior to that of the republican 
lion (/). Another consequence is that its operation is extended to subjects which 
have arisen between its date and republication, e.g., A, a bachelor by his will, gives 
a diamond ring to his wife Sarah. A afterwards marries Sarah and publishes the 
will again. Sarah will get the ring. A will which is revoked by the marriage of 
the maker will be revived by a codicil made after the marriage, though it does not 
expressly confirm or revive the will but refers merely to the last will of me ” 
and “ my said will,” no other will of the testator being in existence (g). Another 
consequence is that if it contains a clause revoking former wills all intermediate^ 
wills will be revoked, (Mortimer on Probate, p. 248). 

Evidence of Intention to revive : — ^Thc expression ‘‘ unless an intention 
to the contrary shall be shown by the will or codicil ” seems to imply that parol 
evidence will not be admissible to prove such intention to revoke. It is a deviation 
from the English law because the expression used in sec. 22 of the English Wills 
Act is “ Unless the intention to the contrary shall be shown.” The words “ by 
the will or codicil ” used in this section were added with the object of excluding 
parol evidence. 

CHAPTER VI 

Of the Construction of Wills. 

74. It is not necessary that any technical words or terms of 
w Ml used in a will, but only that the wording 

or mg o wi . intentions of the testator can be 

known therefrom. 

[TMsis aee. 61 of the Succession Act X of 1865. It applies to Hindus, etc.] 

(6) Goods of Carritt, 66 L. J. 379. (e) 10 Pat. 851 ; 38 Bom. L. R. 1390 (P. C.). 

(c) (1920) 1 Ch. 668. (/) Rogers v. Pittis, 1 Add. 38. 

(dy 'Oooneiaieerdene v. Goonewafdene, 61 M, L. J. (g) Neate v. Pickeerd, 2 Notes of Cas. 406. 

840 } A. I. R. (1981) P. C. 807. 
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Technical Words : — This Chapter comprises sections 74 to 111 containing 
the rules for the construction of wills and the lapse of legacies. Here again the 
English law of personalty has been followed. The rule giving the legacy absolutely 
to the first taker where words of limitation and not of purchase are added render 
it impossible in India to create an estate tail by will. The provisions of this Chapter 
are mostly taken from the decided cases of English Courts of Chancer}-. But in 
interpreting the section the law should be ascertained by interpreting the language 
used in that section instead of searching the authorities to discover what the law 
was laid down by such authorities {h). 

A testamentary document requires no special form of words. A will may 
be made in any form and in any language. This section lays down that no 
technical words or terms of art are required to be used in making a will. 

But if technical words arc used by the testator he will be presumed 
to use them in their legal sense unless the context indicates a clear contrary 
intention(i). 

There are two cardinal principles to be observed in the construction of wills, 

the rule of law and the rule of construction. (See Halsbury Laws of England, 
Vol. 34, p. 160). A rule of construction is one which points out what a Court 
shall do in the absence of express or implied intention. A rule of law is onew hich 
takes ejffect when certain conditions are found, although the testator may have 
intended an intention to the contrary (J). The first is that clear and unambiguous 
dispositive words are not to be controlled or qualified by any general expression of 
intention. The second is that technical words or words of known legal import 
must have their legal effect (fc)- Where a rule of law has affixed a certain deter- 
minate meaning to technical expressions that meaning is to be given to them. 
Where technical terms of English law are used in Hindu wills in their technical 
sense, then the intention will fail (1). But if the testator had no intention of 
introducing English law and the terms are used inadvertently or by analogy and 
with an imperfect knowledge of their real technical sense the terms will be con- 
strued in their plain and natural sense (m), unless such words are of such 
a nature as to make it clear that the testator did not mean to use technical terms 
in their technical sense {n). A clear context or stronger evidence from the 
surrounding circumstances is needed to convince the Court. The expression 
in trust ’’ will not invariably create a trust (o). When the language of the will 
is clear and consistent it must receive its literal construction, unless there is in the 
will itself something to suggest a departure from it (p), e.g., where a testator by 
his will authorises his widow “ to draw such sums of money as she may require 
for her maintenance,” the widow is not entitled to dra,w any amount she likes but 
only such amount as should be necessary for the purpose (g). 

Intention of Testator : — ^The primary duty of the Court is to endeavour to 
ascertain the intention of the testator from the will itself and from the language 
used by him (r), and on doing so the Court is entitled and bound to bear in mind 
other matters than merely the words used in the will (s). 


(h) Narendra Nath v. Kamalbasinii 23 Cal. 
263 (P. G.). 

(i) Thelluson v. Woodfall, 4 Ves. 329. 

(j) In re Cotcard, 57 L. T. 285. 

(k) Lalit Mohan v. Chukhun, 24 Cal. 884 
(P. C.) ; Gurudas v. Bhupendra Nath^ 48 
C. W. N. 141. 

(l) Kristoromom Dasi v. Narendro Krishna, 
16 Cal. 383 P. C. ; 16 I. A. 29. 

(m) Harris v. Brown, 28 Cal. 621. 

(n) Lakshmzbai v. Ganpai, 4 B, TI. <‘. R. 150 


(o. c. j.) ; Towns v. Wentworth, 11 Moo. P. 
C. 526. 

o) Mary v. George, 31 Mad. 283. 

p) Gurusami v. Sivakami, 18 Mad. 347 ; 22 
I. A. 119. 

(q) Mary v. George, 31 Mad. 283. 

(r) Narasimha v. Parthasarathy, 87 Mad. 199 
(P. C.). 

(«) Ldlta Baksh v. Pliool Chnnd, A. I. R* (19 1 
P. C. 113. 
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The first cardinal rule in making the will is that the wording must be such that 
the intention of the testator can be known therefrom. The application of this 
rule resolves itself into two canons of construction (1) to find out what is the 
intention of the testator as disclosed by the will (i) and (2) how can effect be given 
to that intention. 

In a case where the Court is being asked to construe a will, there are certain 
rules of construction which it must observe but when it is a question of determining 
the meaning of certain -words read in conjunction with other words and of reading 
the whole will so as to ascertain the true intention of the testator from the language 
used, then it is a fallacy to say that the Court is necessarily bound to approach the 
question of the intention blindfold because of the decision, even a decision of the 
House of Lords in some other cases of construction where the same words were 
used in different connection and that such decision is necessarily binding in every 
other case where the words appear although the connecting language as a whole 
may not be the same (u). The first duty of a Court of construction is, therefore, to 
ascertain not what the testator meant but what is the meaning of the words used by 
him. “ It is very often said that the intention of the testator is to be the guide ; but 
the expression is capable of being misunderstood and may lead to a speculation. 
The only and proper inquiry is what is the meaning of that which he has actually 
wTitten” (v)* The Court has no power to give effect to a hypothetical intention 
by supplying lacunaj in the will and thereby making a new will for the testator. 
The Court cannot speculate as to w^hat the testator may suppose to have intended 
to write. The only intentions of the testator which the Court can carry out are 
intentions either expressly or impliedly expressed in the will (w). Tlxc Court 
<'annot make a will for the testator. It must construe the will he has naade. 
It is not for any Court to try to discover whether a will could not have been made • 
more consonant with reason or with justice. Where a will has been made and 
is apparently in perfect form and the evidence of the attesting vritnesses is to be 
tmsted, few things can be more dangerous than to attempt to recreate the kind of 
will that the man ought in the opinion of the Court to have made (a;). The Court 
cannot make a will for the testator, the only thing it can do is that it will construe 
the will he has made (^). In construing a will if the Court finds that the whole 
plan of the testator cannot be carried out it will nevertheless uphold that part 
which gives effect to the paramount intention of the testator (s). When the 
language is clear and unambiguous the will must be construed in accordance 
theremth (a). To ascertain the intention of the testator, the Court is concerned 
ivith three distinct questions : — (1) What w-ords has the testator used to express 
his intention, (2) what is the meaning of such words in relation to the persons and 
things described and (8) what is the meaning of the words in relation to the dis- 
positions of such property afnong the donees. When the intention of the testator 
has been discovered then the next inquiry by the Court should be to ascertain 
whether there is any rule preventing the intention from taking effect and how the 
intention can be effectuated, (Halsbury’s Laws of England, VoL 28, pp. 626-628). 
Where the language of the will is clear and consistent it will receive its literal 
construction, unless there is something in the will itself to suggest a departure 
from it (J). 

The construction or interpretation of wills and especially wills written in 
vernacular languages of India has given occasion to innumerable cases and this 

(«) Ernest William «. Mrs, H. S» JP. Grayy 48 C. 68. 

M. L. J. 707. (a?) Svna Ana v. S, B. Bamaswami, 20 C. W. 

(u) In re Diplocky (1940) 1 Ch. 988 at 992. N. 673 (P. C.). 

(o) Roddy v. Fii^eraldy 6 H. L. Cas. 823 ; {y) Robertson v. Broadhenty L. R. 8 H. L. 62. 

Rameshmar v, Balrajy 87 Bom. L. R. 862 \z) Raghunaih v. Deputy €< Hector of Partab- 

(P. C.) 5 PumananthoiiM v. Gopalasxmmi, garah, 32 Bom. I#. R. 129 (P. C.). 

41 C. W. N. 14 (P. C.), (a) MU. Jio v. Mst. Rukman, 8 Lah. 219. 

(w) tokeNcdh v* Ahani Nafhy A. I. R. (1941) (6) Gurusami v. Swedcamit 18 Mad. 347 P. C, 
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branch of the law has become a baffling subject to lawyers and to students. It is, 
however, encouraging to note that the practice of construing one will by the inter- 
pretation put on another by a judicial tribunal has been condemned by their 
Lordships of the Privy Council and especially the practice of applying the rules of 
interpretation of English wills to wills executed by the natives of India. Lord 
Macnaghten mBhagcAati v. Kali Charan (c), condemns this practice in the following 
passage of his judgment, “ It is no new doctrine that the rules established in English 
Courts for construing English documents are not as such to be applied to transac- 
tions between natives of India. English rules of construction have grown up side 
by side with a very special law of property and a very artificial system of conve- 
yancing. Rules of construction are rules designed to assist in ascertaining inten- 
tion, and the applicability of many such rules depends upon the habits of thought 
and modes of expression prevalent amongst those to whose language they art* 
applied. It is a very serious thing to use such rules in interpreting the instrument;* 
of Hindus who view most transactions from a different point, think differently 
and speak differently from Englishmen and who have never heard of the rules in 
question.” Again in Norendra Nath v. Kamalbasini (d) “ To construe one will 
by reference to expressions of more or less doubtful import to be found in other 
wills is for the most part an miprofitable exercise. Happily that method of inter- 
pretation has gone out of fashion in this country. To extend it to India would 
hardly be desirable. To search and sift the heaps of cases on wills which eticumber 
our English law reports in order to understand and interiDret wills of people speaking 
a different tongue, trained in different habits of thought, and brought up under 
different conditions of life seems almost absurd.” In Dinbai v. Nussei'wanji 
(e). Lord Parmoor whilst interpreting the will of a Parsi reiterated the same ex- 
pression. These warnings have been observed now by the Indian Courts. In 
Gulbaji & Co. Y. Bustomjijf), Marten, J., observes' ‘ In several cases there have been 
warnings from the Privy Council not to apply decisions on English wills — many 
of which rest on technical considerations peculiar to the law of England — to the 
wills of Indians, but at the same time one does get decisions from time to time 
which, although they are on Indian wills, would seem to depend on the application 
of some English rule of construction,” e.g., as regards the contingent and executory 
bequests the Act has laid down certain hard and fast rules which must be applied 
without speculating on the intention of the testator (g). The ignorance of the 
testator to use appropriate words for giving a vested or contingent bequest may lead 
to defeat at times the intention of the testator but the Court of construction cannot 
help it (h). In Baghunath v. Deputy Commissioner qfPartabgarh (i), their Lordships 
again gave another warning, “It is always dangerous to construe words of one will 
by the construction of more or less similar words in a different will.’^ Again Lord 
Macmillan in Kamakhya v. Khushal Chand (j), repeats the same warning, “In 
construing the language and arriving at the intention of the testator decision on 
the construction of other wills are of little assistance. In each case the Court must 
ascertain the dominant intention of the testator reading the will as a whole.” 
Reference may also be made to the observation of Lord Wensleydale in Boddy v. 
Fitzgerald (&), quoted by Sir John Edge in Venkatadri v. Parthasarthi (Z), “ The 
first duly of the Court expounding the will is to ascertain what is the meaning of the 
words used by the testator. It is very often said that the intention of the testator 
is to be the guide, but that expression is capable of being misunderstood and may 
lead to a speculation as to what the testator may be supposed to have intended to 
write, whereas the only and proper inquiry is what is the meaning of that which 

(c) 88 Cal. 468 ; 38 I. A. 64. (k) Ratanhai v. Cawasjee, 24 Bom. B. R. 1124 

id) 23 Cal. 663, 28 I. A, 18. at 1134 reversed 27 Bom. L. R. 1 (P. C.). 

(c) 49 i al. 100.5 (P, C.) (») 32 Bom. L. R. 129 (P. C.), 

(/) 49 Bom. 478. (j) 86 Bom. L. R. 899. 

(g) Norendra Nath v. Kamalbasini, 28 Cal. (k) (1858) 6 H. L. C. 828. 

568 (P. C.). (1) 27 Bom. B, R. 828 at 835, 
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he has actually written. That which he has written is to be construed by every 
part being taken into consideration according to its grammatical construction 
and the ordinary acceptance of the words used, with the assistance of such parol 
evidence of the surrounding circumstances as is admissible, to place the Court in 
the position of the testator.” Having regard to these expressions of opinion from 
these commentaries innumerable cases of construction of English wills have been 
omitted and this difficult branch is attempted to be simplified as much as possible. 
The Privy Council will also not disturb an interpretation of a vernacular will unless 
some very vTong principle of interpretation has been applied(m). 

Construction of Hindu Wills. 

“ In construing the wills of a Hindu it is not improper to take into consideration 
what are known to be the ordinary motives and wishes of Hindus with respect to the 
devolution of property. It may be assumed that a Hindu generally desires that his 
estate, especially an ancestral estate, shall be retained in his family, and it may be 
assumed that a Hindu knows that, as a general rule, at all events, women do not 
take absolute estates of inheritance which they are enabled to alienate,” per Sir 
Andrew Scoble in Radha Prosad v. Ranimoni (n). Sir Binode Mitter in Bolo v. 
Koklan (o) observes, “ In construing the will of a Hindu, while it is legitimate to 
take into consideration what are known to be the ordinary motives and wishes of a 
Hindu with respect to the devolution of his property, the primary duty of a Court 
of construction is to give to the words of the will their plain and natural 
meaning”. 

The following Vernacular Words have acquired a technical Meaning. 

(1) ‘‘Malik,’’ “Kul Malik,” “Malik- Wa-Quabiz,” “Malik-Musta- 
quil.” — ^The word “MaZife” was differently construed until the Privy Council 
decision in Laht Mohun v. Chukhun Lai {p), where their Lordships held that unless 
there was anything in the context of the will restricting its meaning the word 
will convey an absolute, heritable, and alienable interest, even if the donee of the 
estate is a woman (g). In Bhaidas Shivdas v. Bai Gulab (r), the word ^^Malik^" 
was held to convey an absolute estate- In the following cases malik was held to 
convey absolute interest, including the right of alienation (s). In order to cut 
down the full right that the word malik imports, something must be found in the 
context to qualify it and the fact that the donee was a woman and a widow did 
not suffice. (Z). 

If in a particular case the context and the circumstances show that an absolute 
estate was not intended the Courts will construe the word in a limited sense. But 
the contrary intention must be expressed in clear unambiguous terms. 

In the following cases the word “MaZiA” was held to convey a limited in- 
terest (u). 


(m • Kamdkhya v. Kushalchandy 61 1. A. 145. 

(n) 85 I. A. 118=35 Cal. 896. 

(o) 82 Bom. L. R. 1596. 

(p) 24 I. A. 76, 

(q) Bipradas v. Sadhan Chandras 56 Cal. 790. 

(r) 49 I. A. 1. 

(s) Chunilal v. Bai Muli» 24 Bom. 420; 
Padamlal v. Tek Singh^ 29 All. 217 ; LaJa 
Bamjewan v. Dal Koer, 24 Cal. 406 ; Ama’ 
rendra v. Shuradhani^ 14 C. W. N. 458 ; 
Sasiman v. Shib Narayan, 24 Bom. L. R. 
576 ; KamUi Prasad v. Murli Mamhat^ 18 
Pat. 551 ; Golak Behari v. Sura Dhani 
Dasi» (1939) 1 Cal. 68=A. I. R. (1989) C. 


226=68 C. L. J. 246 (In this case the law 
on this subject is fully discussed). 

(f) Surajmani v. Rabi Nath, 30 All. 84 ; 35 
I. A. 17. 

(u) Motilal V. Adv General, 35 Bom. 279 ; 
Shirinbai v. Raiaribai, 43 Bom. 845 ; 
(in appeal 45 Bom. 711 P. C.) ; Mithibai 
V, Meherhai, 46 Bom. 162 ; Ptmehoo Money 
V. Troyucko, 10 Cal. 842 ; Ashrafi v. Bidya 
Prashad, 26 Bom. L. R. 776 (P. C.) ; 
Basantakumar v. Ramshankar, 59 Cal. 859; 
Ram Rakhi v. Peples Bank, A. I. R. (1942) 
L. 42. 



74J 


CONSTRUCTION OF WILLS, 


US 


“Kul Malik’’ or “Kul Swatrantra Malik.” — ^The words are construed a.'* 
conferring an absoute interest (v). 

“Malik- Wa«Quabiz.” — This word is construed as conferring* an absolute 
interest (ro), 

“Malik-Mustaquil.”--Thib word is construed as conferring an absolute 
interesl(iT). 

The following are further cases where the word “ Malik ” coupled with some 
other expression is construed as conferring an absolute interest. ‘‘Malikatwa” 
absolute(«/). “ Malik-Wa-Khud-ikhtiyar ” absolute( 2 ). “ Nirbandha Malik 
absolute(a). “ Malik Dakhadikar ” iimited(6). 

(2) Poutra Poutradi. — Ordinarily these words are words of inheritance and 
will convey absolute interest(e). These words do not limit the succession to sons 
grandsons and male descendants alone. In Saronda Prasad v. Debmdra Nath,{d) 
a bequest was to A poutra poutradi krame and it was held that A took the bequest 
absolutely but as A predeceased the testator the legacy lapsed under sec. 105. 
In Ramlal v. Secretary of State{e\ it was held that they were words of inheritance 
and would apply to male as well as female heirs(/). “Poutra Poutradi Santate ” 
were held to confer on absolute estate(g) ; “Poutra Poutradi Krame” absolute(h)* 
In the following few cases these words were held not to convey absolute interest(i). 
“Auras Poutra Poutradik” were held to be words of limitation and not of inherit- 
ance(j). The words “ putra poutradi paiyantum ” even when applied to a female 
were construed as conferring an absolute estate(^j). 

(3) War as or Waris. — ^This word would ordinarily convey an absolute 
interest(Z). The word “ Waris ” or “ Warison ” denotes absolute interest 
unless there is anything contrary in the vrill. In Jotiram v. Bai Diwali{m) a 
bequest by a Hindu to his wife as “ MaHk ” or “ Waras ” was construed to 
confer absolute interest. The Bengali word “Warrish” is equivalent to the 
English word “ heir ’’(n). But in Chunilal v. Bai Muli{p)^ the words ‘Slalak or 
W^aras’ were construed to give limited interest. The word “ Aulad ” does not 
necessarily mean “ children,” it means descendants or progeny(p). For “Bapika 
Vausmathi,” see Dayabhai v. Chunilal{q)- The word “ Bangsa ” in a Hindu will 
means family and not merely lineal descendants(r). 

(o) Lalbkai v. Mansukh^ 8 Bom. L. R. 48 ; (g) Chandmal v. VishvoTiath, 24 Bom. I<. R. 

Kevli V. DalstUchram, 46 Bom. L. R. 908. 800. 

(w) Fateh Chand v. Jtupchandy 48 I. A. 188 ; (h) Kartik Mandal v. Banna Ckatan^ 20 C. W. 

Mussammat Ram Kaur v. Aima Singh, 8 N. 182 ; Bipradas v. Sadhan, 56 Cal. 790. 

Lah. 181 ; Surajmani v. Rabi Nath, 35 (i) Lai Gajendra v. Lai Mathura, 20 C. W. N. 

I. A. 17. 876 (P. C.) ; Ram Narayan, v. Ram Satan, 

(x) Bishunath v. Chandika, 35 Bom. L. R. 891 46 Cal. 688 (P. C.). 

(P.C.), 60 I. A. 56, 55 All. 61. (j) Ekradeshwar v, Janeshwari, 42 Cal. 582 

(y) Rajnarain v. Ashutosh, 27 Cal. 44, ’ (P. C.). 

Rajnarain v. Katyayani, 27 Cal. 649. (k) Bhujanga v. Ramayamma, 7 Mad. 887. 

(z) Surajmani v. Rabi Nath, 85 I. A. 17. (0 Shalig Ram v. Charanjit, 57 L A 282, 32 

(a) Sures Chandra v. LalU Mohun, 20 C. W. Bom. L. R. 1578, followed in Jagmohan 

N. 464. V. SH Nath, 57 I. A. 291. 

(5) Basantakumar v. Ramshankar, 59 Cal. 859. (m) 41 Bom. L. R. 289. 

(c) Had Dasi v. Secretary of State, 5 Cal. 228; (n) Gurudas v. Bhupendra Nath, A. I. R. 

Goaroodas v. Sarat Chunder, 29 Cal, 699 ; (1989) C. 206. 

Ram Satan v. Ram Narayan, 42 Cal. 805, (o) 24 Bom. 420, 

46 Cal. 688 (P. C.). ( P) Kannya Lai v. Mussammed Hita Bibi, 15 

(d) 21 F. L. T. 87. Pat. 151. 

(«) 7 Cal. 804 (P. C.) ; 8 I. A. 47. (g) 10 Bom. L. R. 97. 

(/) See also, Lalii Mohun v. Chukkun LaX, 24 (r) Prasaddas v. Jagannedh, 60 Cal. 588. 

Cal. 884 (P. C.) 
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75* For the purpose of determining questions as to what 
ui i r o de P^^sou or what property is denoted by any words 
temme^quStioM used in a will, a Court shall inquire into every 
M to object or sub- material fact relating to the persons who claim to 
ject 0 wi . interested under such will, the property which 

is claimed as the subject of disposition, the circumstances of the 
testator and of his family, and into every fact a knowledge of which 
may conduce to the right application of the words which the 
testator has used. 


Illustrations 

{i) A, by his will, bequeaths 1,000 rupees to his eldest son or to his youngest gtand- 
child, or to his cousin, Mary. A Court may make inquiry in order to ascertain to what 
person the description in the will applies. 

(ii) A, by his will, leaves to B “ my estate called Black Acre.” It may be necessary 
to take evidence in order to ascertain what is the subject-matter of the bequest ; that is to 
say, what estate of the testator’s is called Black Acre. 

(m) A, by his will, leaves to B “ the estate which I purchased of C.’ ’ It may be neces- 
sary to take evidence in order to ascertain what estate the testator purchased of C. 

\This is sec, 62 of the Succession Act X of JS65, It applies to Hindus with this addition 
that the words son,” “ sons,” “ child,^^ and “ children ” shall include an adopted child and 
the word grand-children shall include the children whether adopted or natural-horn of a child 
whether adapted or natural-horn, and the expression “ daughter-in-law ” shall he deemed to 
include the wife of an adopted son ; see Schedule III,, cl, 5J\ 

This section is almost copied from the passage in Williams on Executors, 10th 
Edn,. p,904 and deals with the admissibility of extrinsic evidence in aid of inter- 
pretation of wills. 

Although a will always speaks from the date of the death of the testator, in 
construing the will, the Court of construction should determine the facts and 
circumstances respecting the testator’s property and his family and other persons 
and things as at the date of the will in order to give effect to the words used in the 
will when the meaning and applications of his words cannot be ascertained without 
taking evidence of such facts and circumstances. For tliis purpose evidence is 
receivable to enable the Court to ascertain all the persons and facts known to the 
testator when he made the will. The Court, it has been said, puts itself into the 
testator’s armchair. This arm chair rule, however, does not apply where the 
subject-matter of the bequest was not in existence at the date of the will. 

Among such facts and circumstances which the Court is bound to consider none 
would be more important than race and religious opinions and the Court is bound to 
regard as presumably present to the mind of the testator influences and aims arising 
therefrom. But all this is solely as an aid to arriving at a right construction of the 
will and to ascertain the meaning of its language. So soon as the construction is 
settled the duty of the Court is to carry out the intentions as expressed and none 
other. The Court is in no case justified in adding to testamentary dispositions. If 
they transgress any legal restrictions they must be disregarded. If they leave any 
eventuality unprovided for, the estate must in case that eventuality arises be dealt 
with according to the law. In all cases it must legally carry out the will as properly 
construed and this duty is universal and is true alike of wills of every nationality 
and every religion or rank of life(5).* The expression subject of disposition ” 
used in the section may mean the property itself or the quantity of interest such 
property is intended to embrace. In order to show what thing the testator 
intended to dispose of by the description all the circumstances relating to the 


is) Narasimha v, Parthasarathyt Mad. 199 at p. 221 (P. C.) 
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property of the testator material to identify the thing described are admissible, 
(see ill. ii) e.g. whether the property was or was not in existence at the date of the 
will as belonging to tlie testator or in his possession and the local situation, (see 

%ll» %Vh^9 

With regard to the admissibility of evidence in respect of property acquired 
after the date of the will and added to the property at the date of the will, the 
decisions are conflicting(^). See Halsbury Vol. 84, p. 235. 

The Court may, in such circumstances, inquire into every material fact relating 
to the person who claims to be interested under the will and to the circumstances of 
the testator and of his family and affairs to identify the person intended by the 
testator(w). 


Examples 

(1) A testator makes a bequest to “ my nephews and nieces.*’ The testator had no 
nephews and nieces at the date of the will or at his death, but there were nephews and nieces 
of his wife. Evidence will be admissible to show that the words referred to the nephews 
and nieces of the testator’s wife(o). 

(2) A testator by his will made in 1891 devised his property to his wife for life and 
after her death “ unto and to the use of John William Halston (otherwise Alston) the son of 
Israel Halston (otherwise Alston) ” in fee simple. The testator died in 1899 and his widow, 
the tenant for life, in 1911. Israel Alston had a son called John William Alston who was 
bom in 1874 and whose existence was known to the testator but who died 10 days after his 
birth, i.e., 17 years before the date of the will. This son’s death was well-known to the 
testator. Israel Alston had another son named John Robert Alston who claimed the pro- 
perty. There was evidence that the son who died had received his name at the request of 
the testator and also that the testator desired that J. R. Halston should bear the name of 
John. Further, that the testator had told J. R. Halston that the land would be his some 
day. Held, that the testator must have contemplated some person who was alive at the 
date of his will to be the object of his bounty and on the extrinsic evidence which was admis- 
sible the testator intended to devise the property to John Robert Halston(zo). 

(8) A testator gave legacies “ to Mary, Elizabeth, and Ann, the daughters of Mary 
Benyon.** At the date of the will Maiy Benyon had two legitimate daughters Mary and 
Ann, and an illegitimate daughter Elizabeth. Elizabeth claimed the legacy as one of the 
persons fully answering the description. Extrinsic evidence was admitted to show that 
Mary Benyon formerly had a legitimate daughter named Elizabeth who died some years 
before the execution of the will, and that the testator did not know either of her death or of 
the birth of the il egitimate daughter. Held, Elizabeth was not entitled to the legacy. 
A testator cannot be taken to have meant to benefit a person of whose existence he was not 
aware, even if that person fully answers to the description(ic). 

Evidence. — ^This section deals with the inadmissibility of extrinsic evidence 
in aid of interpretation of wills. Under this section the only evidence admissible 
is to show what the testator has written and not evidence to show what he intended 
to have written, Le., the facts and circumstances corresponding as far as possible 
with those referred to in the will. If the legatee is correctly described in the will, 
no further inquiry is necessary and no extrinsic evidence will be admissible. But if 
the person claiming as legatee is not that mentioned in the will or if the person 
described in the will has died or the property described has ceased to conform to 
the description, further evidence may be admitted to discover some other subject 
existing at the date of the will to which the words may refer as understood by 
the testator(t/). For this purpose that the Court may inquire into the material 
fact relating to the person who claims to be the legatee and to the circumstances 
of the testator and of his family and affairs to ascertain the identity of such person. 


(t) Webb V. Byng, 1 K. & J. 580 ; Castle v. 
Fox, 11 Bq. 42 ; i2€ Potter, 83 L. J. 405. 

(u) Drake v. Drake, 8 H. L. 172. 

(v) Sh rrait v. Mountf'^d, L. R. 8 Ch. 928. 
(z«j) In re Halston, Ewen v. Halston, (1912) 1 

Ch. 485. 


(i») Doe d. Thomas v. Benyon, 12 Ad. and E. 

481, (see also ill. Hi, to sec. 76). 
iy) Re Halston, Ewen v. Halston, (1912) 1 C^. 
435 ; Re Jameson, King v, Winn, (1908) 
2 Ch. 111. 
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Evidence is admitted of the habits of the testator, e.g.^ his habit to call a particular 
person by a nickname and the state of his family(;s). With regard to the 
description of property which is not accurately satisfied as ordinarily understood 
evidence is admitted of the testator’s habit of dealing with certain property 
under that description and of its accuracy as he understood it and all the cir- 
cumstances material to identify the thing described, (Halsbury’s Laws of England, 
VoL 84, pp. 171-172). 

But when the testator has left no uncertainty as to the person to be benefited 
and the property by which the benefit is to be conferred the Court is precluded from 
going outside the actual words used by the testator (a). The evidence under this 
section is let in when the words are neither ambiguous nor obscure (b). Where the 
words are ambiguous sec. 81 will apply. 


or 

of 


76. (1) Where the words used in a will to 
designate or describe a legatee or a class of legatees 
sufficiently show what is meant, an error in the name 
or description shall not prevent the legacy from taking effect. 


Misnomer 

misdescription 

object. 


(2) A mistake in the name of a legatee may be corrected by 
a description of him, and a mistake in the description of a legatee 
may be corrected by the name. 


Jllusirations. 

(i) A bequeaths a legacy to Thomas, the second son of my brother John.'* The 
testator has an only brother named John, who has no son named Thomas, but has a second 
son whose name is William. William will have the legacy. 

(ii) A bequeaths a leagacy “ to Thomas, the second son of my brother John.'* The 
testator has an only brother, named John, whose first son is named Thomas, and whose 
second son is named William. Thomas will have the legacy, 

(Hi) The testator bequeaths his property to A and B, the legitimate children of 
C.” C has no legitimate child, but has two illegitimate children, A and B. The bequest 
to A and B takes effect, although they are illegitimate. 

(iv) The testator gives his residuary estate to be divided among “ my seven children.” 
and, proceeding to enumerate them, mentions six names only. This omission will not 
prevent the seventh child from taking a share with the others. 

(n) The testator, having six grandchildren, makes a beq^iest to **my six grand children.’ ’ 
and proceeding to mention them by their Christian names, mentions one twice over omitting 
anotner altogether. The one whose name is not mentioned will take a share with the 
others. 

(ni) The testator bequeaths ** 1,000 rupees to each of the three children of A.” At 
the date of the will A has four children. Each of these four children will, if he survives 
the testator, receive a legacy of 1,000 fupees. 

[This is sec. 63 of the Succession Act X of 1865, It applies to Hindus with this addition 
that the words “ son ”, “ sons ”, “ child ” and “ children ”, shcM include an adopted dhHd^ 
and the word grand-chUdren ” shall include children whether adopted or natural born of a 
child whether adopted or naiurahhorn ; and the expression “ daughter^indaw ” shall be deemed 
to include the wife of an adopted son ; see Schedule il/., cl, J.] 

Misdescription of the Object of the Bequest. — This section deals with the 
misnomer or misdescription of the object of the bequest, viz,^ a misnomer or misdes- 
cription of the legatee or legatees. Sections 78 and 79 deal with the misdescription 

{») Janardhan v. Narayan^ 89 Bom. L. R. (6) Charter v. Charter^ L. R. 7, H. L. 364 ; 

liSl. see also sec. 80. 

(a) PatftUmJi v. Framji, 12 Bom. Jj, R. 868. 



75 - 76 ] 


CONSTRUCTION OF WILLS. 


iav> 


of the subject of the bequest, viz,, the legacy. A false description does not affect 
a gift if it is clear what is the object described. Falsa demonstratis non nocet. 
If the legatee is designated by name and description, and if there is a person who 
has the name but the description is incorrect, the description will be neglected 
(see iK. ii) (c). Similarly where a description is correct and the name incorrect, 
the incorrect name will be neglected (see ill: i). But the mere fact that a person 
fully answers the description given in the will will not entitle him to take under 
it if it appears that the testator was not aware of his existence (d). Where either 
the name alone or the description alone is sufficient to identify an object and they 
do not identify the same object then, according to the circumstances of the case, 
the description and not the name, or the name and not the description may prevail. 
The name is only a description. The test adopted in such a case is to inquire 
whether the testator was in the circumstances more liable to err when he described 
the legatee by name or when he attempted to point him out by description ; the 
Court adopts that description which in each instance appears to be least open to 
error (Halsbury’s Laws of England, Vol. 34, p. 238). 

Description of Donees by Number. — ^Apart from the mistake in name or 
description the illustrations (iv), (v), (vi), deal with mistakes in enumeration in 
a gift to a class. When the bequest is to a class describing them as consisting 
of a specified number which is less than the number in existence at the date of 
the will, the Court rejects the enumeration on the presumption of mistake and 
all the members of the class in existence at the date of the will are held entitled, 
unless it can be inferred who are the particular members intended in which case 
the Court holds those children entitled to the exclusion of others. Where the 
number of children mentioned in the will exceeds the actual number, all the 
children are entitled(e). If a testator gives ‘‘ to the three children of A the sum 
of £ 600 a-piece ” and A had four children all born before the date of the will, 
the fom' children are entitled to receive £ 600 each(/). (See ill vi). But where 
the number mentioned by the testator agrees with the number existing at the 
date of the will, the gift will not be extended to an after born child, although en 
ventre sa mere at the date of the will(g). 

The ground on which the Court proceeds in such cases is that there had been 
a mere slip in the expression used by the testator. The rule may also be stated 
thus : that in case of a testamentary gift to a class, describing them as consisting 
of a specified number which is less than the number in existence at the date of the 
will, the Court rejects the specified number on the presumption of mistake, and 
all the members of the class in existence at the date of the will are held entitled, 
unless it can be inferred who are the particular members intended in which case 
the Court holds those children entitled to the exclusion of the others(A). 

The number of children are calculated at the date of the will and not at the 
date of the death of the testator. (Halsbury Vol. 34, p. 301). 

Examples 

(1) A has three sons and one daughter. A bequest is made to the four sons of A. 
The daughter takes the bequest with the sons(0- 

(2) A bequeaths Rs. 1,000 to each of the three children of A. At the date of the will, 
A has four children. Each of these four children shall, if he survives the testator, receive 
a legacy of 1,000 rupees(j*). (tZZ. vi,) 


(c) Lalta Prasad v. SaJig Ram^ 31 All. 5 ; (/) Baniell v. Daniell, 3 Be G. & S. 887. 

Murari Lalv, KundanLah 81 All. 839. (g) Re Emery's Estate, 3 Ch, D. 300. 

(d) Doe d, Thomas v. Benyon, 12 Ad. & B. (S) Newman v. Pitrcey, (1877) 4 C. D, 41. 

431. (i) Lane v. Green, 4 be G« & Sm. 239. 

(e) In re Akock, (1945) W. N. 97. (j) In re Akock, (1946) 1 Ch. 204. 
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(8) A testator bequeaths to the two sons and the daughter of A £50 a-piece. ” 

At the date of the will and at the death of the testator A had one son and four daughters. 

Each of these five cMldren shall receive £50(ifc). 

Evidence. — ^For the purpose of ascertaining the persons to take under certain 
names and descriptions evidence is admissible of the objects the testator was likely 
to benefit, viz., that the testator was in the habit of using particular names or nick 
names towards such objects. For this purpose any documents or writings of the 
testator including a prior will are admissible. If some one fully answers the descrip- 
tion given in the will, evidence to show that another was meant is not admis- 
sible(Z). 

The testator may have habitually called certain persons by peculiar names 
and of this evidence is admissible ; but where a blank is left for the name of a legatee 
or merely single letters are used for the name of a legatee no evidence of intention 
is admissible and the gift is void for uncertainty. 

Gift to Persons filling a certain Character 

The distinction between what is a description only and wliat is the reason 
or motive for a gift or bequest may often be fine ; but it must be drawn from a 
consideration of the language and the surrounding circumstances. If a man 
makes a bequest to “ his wife A ” believing the person to be his lavdful wife and he 
has not been imposed upon by her and falsely led to believe that he could lawfully 
marry her and it afterwards appears that the marriage was not lawful, it may bV 
that the legality of the marriage is not essential to the validity of the gift. In 
such a case whether the marriage was lawful or not may be considered to make no 
difference in the intention of the testator(m). 

Where a gift is made to a named legatee in a certain character, and there 
is no doubt as to the person intended the misdescription shall not frustrate the 
bequest. But if the legatee fraudulently assumed a character for the purpose of 
deceiving the testator and procuring a legacy and the character is presumed to hv 
the motive of the testator’s bounty, the legatee will be deprived of the legacy(?2). 
In WzZft/mon vs. /owgAm(o) a testator bequeathed his estate upon trust to his wife 
Adelaide for life and then to his step-daughter Sarah (daughter of Adelaide). 
Adelaide had represented that she was a widow but in fact her husband was alive. 
It was held that the bequest to her was void but that to the step-daughter was 
valid. But in Administrator General vs. Whiie{'p) the bequest to the wife was held 
to be valid as there was no suggestion of fraud and the marriage was not strictly 
proved. In such cases the question must be raised in the Court of Probate{g). 

Wife. — ^Where the legatee is described as the wife of a person and that person 
is married at the date of the will, then, in the absence of a context to the contrary, 
the wife existing at the date of the will is prima Jade intended to take and not 
any subsequent wife(r). But the description of wife may include a subsequent 
wife, a person not married to the testator or other person whose wife she is said 
to be or an affianced wife, (Halsbury’s Laws of England, Vol. 84 , p. 826 ). 

Where there is a bequest to ‘‘ my wife ” the testator must be taken to consider 
that there was some person who could take under that designation. He cannot 
be supposed to refer to a future wife as subsequent marriage would revoke the will. 
Hence a reputed wife or a deceased wif e’s sister (before the passing of the Act in 

(k) Harrison v. Harrison, 1 Kuss. & M. 71. Kmnell v, Abbott, 4 Ves. 802. 

(/) Pestonji v. Framji, 12 Bom. L. R. 868 ; (o) L. R. 2 Eq. 819. 

In the goods of Peel, 2 P. & D. 46. (p) 13 Mad. 879. 

(m) Fanindra v, Pajeswar, 11 Cal. 463; 12 {q) MeZwisA v. (1876) 8Ch. D. 27. 

I. A. 72. (r) Garrat v. Niblock, (1880) 1 Russ. & M, 629. 

Alim V. Me, Pherson, 1 H. L. Cas. 191 ; 
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Kngland) ho may have married, will take(s). or though the marriage may after- 
wards be declared void db initio{t)» 

Example 

A became engaged and was betrothed to By his codicil after mentioning B’s name 
and alluding to his intended marriage with her he gave £ 8,000 “ to my wife.’* A died before 
marriage. Held B was entitled to the legacy(w). 

If a legacy is given “ to my mfe A the gift is not void if A does not happen 
to fill that character(7;). But if an annuity is given to a w^oman with whom the 
testator lived on intimate terms during her widowhood ” and if the testator 
had not in fact married the woman, the woman cannot be his widow and the gift 
railed(w). 


Example 

A legacy is given by A to my wife B.” The wife procures a divorce after the execu- 
tion of the will. The bequest to B nevertheless takes effect (a). As the name is correct, 
the description may be rejected. 

Husband. — Similar rules apply to the description “ husband 

Children. — ^The word “ child ” is synonymous with infant child but in wills 
it is construed as sons and daughters whatever their age. A bequest to persons 
described as children “ issue ” and the like refers only to legitimate and not 
illegitimate relatives(t/) ; see sec. 100. When the gift is to Ihe “ children ” of 
a man or children of a man by a certain woman and is such that in the circum- 
stances existing illegitimate children are denoted, the gift is construed as referiing 
to those who at the date of the will have acquired the reputation of being the 
named man’s children. (See Ul, Hi). For the description of children “ begotten 
and “ to be begotten ” see Halsbiiry, Vol. 34, p. 808. 

Son. — ^A legacy to “ a son ” of a person will go to the son living at the date of 
the will, and if there is no son living it goes to the first son born afterwards, if he 
survives the testator( 2 ). 

If a legacy is bequeathed to the first or second son of a particular person they 
will take in order of birth. If all the sons born are living at the testator’s death, 
the first born son will take under the term “ first son ” and second born son as 
the “ second son If the first or second son is dead at the date of the will^ the 
terra will mean first or second son at the testator’s death(a). If a first or second 
son is born at or after the date of the will but dies in the testator’s lifetime, a first 
or second surviving son will take(6). (Theobald on Wills, 7th Edn., p. 278). 

Eldest son ” standing alone means the first born son(c). (See Halsbury, Vol. 34, 
p. 308). 

Daughter. — ^The words “ unmarried daughter ” mean a daughter who has 
never been married(d), but it may also mean a daughter “ not having a spouse at the 
time contemplated in the will(^).” (Halsbury Vol. 84, p. 197, Note c.) 

Servants. — A, gift to servants is not necessarily confined to servants living 
in the house. The term domestic servants will be confined to servants living in the 


(s) In re Peiis, 27 Beav. 576 ; Pratt v. Mathew, 
22 Beav. 328. 

(t) Re Boddington, Boddington v. Clairat, 25 
Ch. D. 685. 

(«) Sekloss V. StiebeU 6 Sim. 1. 

(u) Harris v. Brown, 28 Cal. 621. 

(w) In re Gale, Gale v. GaU, (1941) 1 Ch. 209. 
(jj) Re Boddington, 25 Lh. D. 685. 
ly) Cartwright V. Vawdry, (1800) 5 Ves. 530. 
(z) Pcr&ell V. Davies, I Beav. 582. 


(a) King v. Bennett, 4 M. & W, 86 ; Powell v. 
DatiiS, 1 Beav. 532; Ashburnerv. Wilson, 
17 Sim. 214. 

(b) Lomax v. Holmden, 1 Ves. Sen. 290. 

(c) Rennet v. Bennett, 2 Dr. Sim. 266 at 
p. 275 ; (see also Richard Shinn r v. Durga 
Prasad, 31 A 1, 2:^9 ; Shinner v. Naunihal, 
Singh, 35 All. 211 (P. C.). 

(d) Clarke v. Colls, 9 H. L. Cas. COl, 

(e) Heyxeood v. Heywood, 29 Beav. 9. 
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house and would exclude out-door servants. A bequest to servants would be 
confined to those servants who were in the testator’s service at his death(/), so 
in some cases it may mean servants in the employ of the testator at the date of the 
wi]](^). A gift to the “ past and present members of the staff of the Midland 
Bank ” is not void for uncertainty(A). The servants who had been discharged 
before the testator’s death or who had voluntarily left his service or dismissed 
are not entitled to anything. But a servant who at the testator’s death has 
temporarily left his house and is to return to service is entiitled to the legacy(^) 
(see Halsbury, Vol. 34, p. 328). 

Adopted Son. — ^Where a bequest is made to a person who is described as 
an adopted son but he is not adopted or whose adoption is subsequently declared 
to be invalid, the validity of the bequest will depend on the intention of the testa- 
tor(j'). If the intention is to benefit the individual irrespective of the adoption, 
he will take it as 'persona designata{k). But if the adoption is the motive of the 
testator’s bounty then the bequest will not take effect(Z). The principle to be 
deduced from these cases is as pointed out in Probodh Lai v. Harish Chandra, 
supra that the decision in each case must depend upon the terms of the instrument 
that if the fulfilment of a certain qualification was a condition precedent to the 
bequest taking effect then the legatee cannot take unless the condition is fulfilled. 
The onus of proving that he does not fill the character which is the reason of the 
gift lies upon the person who disputes his claim(m). 


77, Where any word material to the full 
expression of the meaning has been omitted, it 
may he supplied by the context. 

Illustration 

The testator gives a legacy of “ five hundred ” to his daughter A, and a legacy of “ five 
hundred rupees ” to his duaghter B. A will take a legacy of five hundred rupees. 

[This is sec. 64 of the Succession Act X of I860. It applies to Hindus.’\ 

Ambiguity upon the Factum of the Will — ^If there is an ambiguity upon 
the factum of the instrument, parol evidence may be admitted to explain the 
intention of the testator. By ambiguity upon the factum is meant, not an ambi- 
guity upon the construction, but an ambiguity as to the foundation itself of the 
instrument, e.g., whether the testator meant a particular clause to be part of the 
instrument or whether it was introduced without his knowledge. But in order to 
justify the admission of parol evidence to explain an ambiguity upon the factum 
of an instrument, the ambiguity must be upon the face of the paper and the facts 
alleged and to be proved must completely remove the ambiguity. Also, if it is 
proved that certain words or clauses in the will were inserted by mistake or by 
fraud without the knowledge of the testator, the Court has power to correct the 


(/) In re Marcus i 66 L. J Ch. 830. 

(g) Re Travers, 86 L. J. Ch. 123. 

(A) In re Taylor, (1940) W. N. 151. 

(i) Herbert v. Reid, 16 Ves. 481 ; Suleman^. 
Dorab Alikhan, 8 Cal. 1 (P. C.). 

(j) Probodh Lai v. Harish Chandra, 9 C. W. 
N. 309. 

(k) Bhimava v. Krishtagowda, 30 Bom. L. R. 
908 ; Bireshwarv. Ardha Chonder, 19 Cal. 
452 (P. C.) ; Nidhoomoni v. Saroda, 3 1. A. 
253 ; Lali v. Murlidhar, 28 AH. 488 (P. C.); 
Khub Singh v. Ramji Lai, 41 All. 666 ; 
Dhondubai v. Laxmanrao, 47 Bom. 65; 
SvJbbarayar v. Subbammal, 24 Mad. 214, 
27 I. A. 362 , Moorari Lai v. Kundan Lnl, 


31 All. 339 ; Lalta Prasad v. Salig Ram, 
31 All. 5 ; Venkata v. The Court of Wards, 
IBom. L. R. 277 (P. C.). 

(l) Karsondas v. Ladkavahu, 12 Bom. 185 in 
appeal Karmsi v. Karsondas, 20 Bom. 
718, and (P. C.) 23 Bom. 271 ; Fanindra v. 
Rajeshwar^ 11 Cal. 463 (P. C.) ; Shomavahoo 
V. Dwarhadas, 12 Bom. 202 ; Abbu v. 
Kuppawmol, 16 Mad. 355 ; In the case of 
The Court of Wards v. Venkata, 20 Mhd. 
167, confirmed in Privy Council Sri Raja 
Rao Venkata v. The Court of Wards, 22 
Mad. 883, where the word “ Aurssa Son ” 
were held to be merely descriptive. 

(m) Rango v. Mudiyeppa, 23 Bom. 296. 
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error by omission of words so inserted, but the Court has no power to supply 
words accidentally omitted from a will(w). The Court has also no power to give 
effect to a hypothetical intention by supplying lacunae in the will and thereby 
making a new will for the testator(o). The rule is now settled that in cases of 
mistake the Court wall strike out the words inserted by mistake but will never 
Insert a word either as an addition or as a substitution except only to make the 
meaning of the expression clear by a reference to the context(p). In Kirkpatrick 
V. Kirkpatrick{q) the words “ under twenty-one were supplied after the word 
“ issue ” in the will which contained a bequest to A and B and in the event of both 
dying without issue ”, and in Radford v. Badford(r) the words '‘without issue” 
were read as “ without leaving issue In Lang v. Pugh(s) “ on marriage ” 
has been read as “at 21 or marriage” and in Abbot v. Middleton{t) the word “dying” 
lias been I’cad “ d3n[ng without leaving a child (See also ill. to this section). 
In Tarachurn v. Suresh Chander{u) a contingent bequest "■ if my son died ” was 
construed “ if iny son dies during minority In Narayani Dasi v. Administratoi 
General(v) the words “ subject nevertheless to the trust of maintaining my said 
daughter ” were construed by the words “ in case she were otherwise provided 
for 

The principle to be observed in all such cases is that the meaning is to be 
collected from the words used in the will. The expression used in the section is 
“ it may be supplied by the context Where after giving effect to every word 
used in the will it is found that the meaning is not clear, in such as case the Court 
will supply the words to remove the inconsistency in the words used or supply the 
omission. In such cases parol evidence will not be admitted. 

In numerous cases the word “ or ” has been changed into “ and ” and vice 
iwrsa (see Halsbury VoL 34 p. 217). 

If in writing the amount of legacy there is a discrepancy between figures and 
words, the prima facie rule is that the words shall prevail, e.g., “ I bequeath 
Rs. (500) (in words) rupees one hundred to A ”. But this rule must give way to 
the context and if the context is favourable to the view that the testator intended 
a uniform amount of legacy to several legates effect will be given to it and the amount 
mentioned in figure would be accepted as correct in preference to words(tt?). Wliere 
a will contains numbered schedules and the testator refers to one number by mis- 
take for another the mistake may be eorrected(a:). 

78. If the thing which the testator intended to bequeath can 
KeiecUonoferro- be Sufficiently identified from the description of it 
given in the will, but some parts of the description 
subject. do not apply, such parts of the description shall 

be rejected as erroneous, and the bequest shall take effect. 

Illustrations 

(i) A bequeaths to B “ my marsh-lands lying in L and in the occupation of X.” The 
testator had marsh-lands lying in L, but had no marsh-lands in the occupation of X. The 
words “ in the occupation of X ” shall be rejected as erroneous, and the marsh-lands of the 
testator lying in L will pass by the bequest. 

(n) Harter 'v. Harter i L. R. 3 P. & D. 11; (r) 1 Keen. 486. 

Morrell v. Morrell^ 7 P. & D. 68 ; Gopal (s) (1842) 1 C. 26 Ch. Cas. 718. 

JKrishna v. Ramnatfi^ 5 Bom. L. R. 729. (i) 7 H. L. Cas. 68. 

(o) Kaitar Singh'v. DaydlDas, A. I. R. (1939) (u) 17 Cal. 122 (P. C.) ; 169. 

Pat. 201. (o) 21 Cal. 683. 

( p) In the goods of Walkelept 69 L. T. 419 ; In (a?) In re Hammond, Hammond v. Treharne^ 

the goods of Schott, ( 1901) P. 190 ; Hormasji W. N. 11-7-38 p. 286. 

V. Dhanjishaw, 12 Bom. L. R. 569. (r) Hart v. Tulk, 2 Be. G. M. & G. 300. 

(<?) lOVes. 176. 
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(ft) ITie testator bequeaths to A “ my zamindari of Rampur.” He had an estate 
at Rampur, but it ■was a taluq and not a zamindari. The taluq passes by this bequest. 

[Thfs is sec. 65 of the Succession Act X of 1S85. It applies to Hindus, efc.] 

Misdescription of the Subject of the Bequest.— This section deals -with 
misdescription of the thing bequeathed and the rule is that if the thing can be 
sufficiently identified, any erroneous addition or error in part of the description 
sliall not vitiate the bequest. If an immoveable property is described in a genera] 
manner, it will include all interests legal or equitable, vested or contingent, in 
possession, reversion, remainder, or expectancy capable of being disposed of by 
the testator. A description of property by locality does not include property in 
another locality. If, therefore, the property can be sufficiently identified and the 
part of the description which is true applies to the property with sufficient certainty, 
the other untrue part 'will be rejected(</). If the survey number is wrong it may 
be rejected( 2 ). The Court of construction observes the follo'wing rules : — 

{a) Where an object is sufficiently described additional words which have 
no application to anything may be rejected. 

(b) Where there is a complete description and the testator goes on to add 
words for the purpose of identifying or elaborating the previous description, these 
words, if inconsistent with the previous description, may be rejected. 

But there is a limitation to these rules, viz., where tire testator has several 
things and the description applies fully to one of such things and also in part to 
another of such thing, the bequest shall be limited to the first thing. This subject 
is treated in the next section. As regards moveable property described in general 
terms see commentary to section 83. 


79. If a will mentions several circumstances as descriptive 
part of of the thing which the testator intends to bequeath, 
nrt°be*rejeoted^as there is any property of his in respect of which 
erroneous. all those circumstauces exist, the bequest shall be 

considered as limited to such property, and it shall not be lawful 
to reject any part of the description as erroneous, because the 
testator had other property to which such part of the description 
does not apply. 

Explanation . — In judging whether a case falls within the 
meaning of this section, any word which would be liable to rejection 
under section 78 shall be deemed to have been struck out of the 
will. 


lustrations 

(i) A bequeaths to B my marsh-lands lying in L and in the occupation of X.’’ 
The testator had marsh-lands lying in L, some of which were in the occupation of X, and 
some not in the occupation of X. The bequest will be considered as limited to such of 
the testator’s marsh-lands lying in L as were in the occupation of X. 

(ii) A bequeaths to B “ my marsh-lands lying in B and in the occupation of X, com- 
prising 1,000 bighas of lands.” The testator had marsh-land^ lying in L some of which 
were in the occupation of X and some not in the occupation of X. The measurement is 
wholly inapplicable to the marsh-lands of either class, or to the whole tahen together. The 

{y} Tuhha^* Maihvra, 83 All. 66; Gully v. (s) Santaya v* Satitrif4> Bom. L. R* 871. 
Daina, B. R. 10 Bq. 562, 
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laeasuiement will be considered as struck out of tbe will, and such of the testator’s marsh- 
lands lying in L as were in the occupation of X shall alone pass by the bequest. 

fThis is see, 66 of the Succession Act X of 1865. It applies to Hindus,'] 

This section is a limitation on the previous section. It lays down that where 
there is one continuous description of the property and there is something answer- 
ing to part of it and something answering to another part, but the two together 
are inconsistent the question is which are the leading words of description. For 
the purpose of ascertaining leading words where a description is followed by 
restrictive words inconsistent with it, the earlier words will prevail Where there 
is a restricted description of property followed by a wider description which would 
include other property as vrell, the more restricted description will prevail. In 
such cases the words of description are construed as words of limitation of the 
bequest and will pass only that property to which the words exactly apply. (See 
Halsbury, Vol. 34, p. 227), According to the English rule of construction as 
laid down in Goodlittle v. Southem{a) and Down v. Down{h) where an estate 
is divided by a specific name followed by a reference to occupation, the reference 
to occupation may be rejected. The illustrations given in this section show a 
contrary rule to that laid down in the above cases. 

80. Where the words of a will are unambiguous, but it is 
Extrinsic eyi- fouiid by extriusic evidence that they admit of 
cases^o?patent applications, onc only of which can have been 
ambiguity. intended by the testator, extrinsic evidence may be 

taken to show which of these applications was intended. 

Illustrations 

(i) A man, having two cousins of the name of Mary, bequeaths a sum of money to 
“ my cousin Mary.” It appears that there are two persons, each answering the descrip- 
tion in the wiU. That description, therefore, admits of two applications, only one of which 
can have been intended by the testator. Evidence is admissible to show which of the two 
applications was intended. 

(ii) A, by his will, leaves to B ‘‘ my estate called Sultanpur Khurd.” It turns out 
that he had two estates called Sultanpur Khurd. Evidence is admissible to show which 
estate was intended. 

[This is sec, 67' of the Succession Act X of 1865^ In the margin the word patent ” appears 
instead of “ latent as in sec, 67 of the old Act, and if appears to he a misprint. This section 
applies to Hindus, etc.'] 

Admission of Extrinsic Evidence : Equivocation. — In the commentary 
to section 76 it is shown that for the purpose of ascertaining the objects of 
the testator’s bounty evidence is admissible to show facts and circumstances 
corresponding as far as possible with those referred to in the will. This section 
limits the admission of extrinsic evidence in the case of latent ambiguity only. 
Where the language of the will, though intended to apply to one person or thing 
only, applies equally to two or more and it is not possible to gather from the 
context which was intended, an equivocation arises. The words must be unambi- 
guous and apply to two or more objects of the testator’s bounty as in ill, (i) or to 
two or more subjects of disposition as in ill. (ii)oT the quantity of interest intended 
to be given. In such cases the Court will admit extrinsic evidence. Oral evidence 
is also admissible to show circumstances, habits and state of testator’s family 
which would include the names of testator’s friends on the principle of justice, 
equity and good conscience(c). 

(a) lU, &S, 299. 

(&) 1 Moore P. C. 80. 

10 


(c) Janardhan v. N<trayani 39 Bom. L. R. 
1151. 
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Two conditions are requisite that tile description applies to two or mor(‘ 

persons or things, and (2) that the testator intended only one. An equivocation 
arises when the description in the will applies to two or more objects or subjects 
where only one was intended. But if a description partly ajiplics to one and partly 
to another (d), or is wholly inapplicable to any of tlie persons or tilings (c), extrinsic 
evidence is not admissible. In Indar Kumvnr v. Jaipal Kumuar (/) their Lordships 
of the Privy Council declined to receive extrinsic evidence as towliethcr the words 
‘‘Maharani Sahiba” applied to the Senior Rani or Junior Rani, and held that the 
ivords only applied to Senior Rani and not to both the Ranis. In Krishnarao v. 
Bcnabai (g) the Court declined to construe ‘‘children'’ to mean ‘"sons” as the word 
“children” w^as not ambiguous. Extrinsic evidence is not admissible in case of 
patent ambiguity, i.e., an ambiguity on the face of the will, e.g., where blanks arc 
left for names. Oral evidence is not admissible to show who was meant to be 
inserted. 

There are two kinds of ambiguities, one is patent ambiguity and the other is 
latent ambiguity. The general rule is that parol evidence of the testator’s intention 
is not admissible unless there is a latent ambiguity, e,g., to explain a nick-name {h) ; 
but where a complete blank is left either for the name of the legatee or the amount 
of the legacy, no parol evidence will be allowed to fill in the blank, (see ill. ii, 
see. 81). That is a patent ambiguity. 

^Vords will not be added to give effect to what may be fancied to have been 
the intention of the testator (i). 

Evidence of the declaration of a testator as to whom he intended to benefit, 
or supposed that he had benefited, can only be received where the description of the 
legatee or of the thing bequeathed is equally applicable in all its parts to two persons 
or to two things. But evidence of circumstances, the habits, and the state of the 
family at the time he made the will is admissible so as to put the Court in the posi- 
tion of the testator, in order to ascertain the bearing and the application of the 
language which he uses and whether there exists any person or thing to which the 
whole description given in the will can be with sufficient certainty applied (j). 
Where a legatee is once correctly described in a will and the same name is mentioned 
again without any description, evidence is not admissible to show that a different 
person was intended (fe). (Williams on Executors, 12th Edn., p. 743.) 

If there are several persons who accurately answer the whole description, there 
is an equivocation, and evidence of the testator’s intention is admissible (/). But if 
the will shows which of the two persons is meant by the words used no case of 
equivocation arises and parol evidence is not admissible. 

If a legatee has once been accurately described and the same name is afterwards 
mentioned without the description, evidence is not admissible to show that a 
different legatee ©f that name was meant (m). If the same words occur in different 
parts of the same will, they must be taken to have been used everywhere in the 
same sense, unless there appears a clear intention to the contrary. 

If there is a gift by name, with a particular description superadded, and there 
is some one who answers to the name and some one who answers to the description, 
no evidence of intention is admissible. In such cases the name will prevail against 

{d) Doe d* Hiscocks v, Biscocks, 5 M. & W. 

363. 

Miller v. Travers, 8 Bing, 244. 

15 Cal. 725, 15 I. A. 127. 

20 Bom. 571. 

Baylis v. Attorney’-General, 2 Atk. 289. 

Gopid Krishna v. Bmnnath, 5 Bom. L. R. 


i?, 

(i) 


729. 

U) Charter v. Charter, L. R. 7 H. L. 364. 

(k) Webber v. Corbett, L. R. 16 Eq. 515. 

(/) Price V. Page, 4 Ves. 680; Miller v. 
Travers, 8 Bing. 244 ; Charier v. Charter, 
L. R. 7 H. L. 864. 

(wi) Webber v. Corbett, 16 Eq. 515. 
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ail error in description if it is clear that there is an error in the description. Hence 
either the name or the description will prevail according as it is reasonably certain 
that the mistake is more likely to be made in the name than in the description and 
vice versa. If there is nothing to point out one person more than the othe>*, the 
gift will be void for uncertainty (w). (Theobald on Wills, 7th Edn., pp. 267-269). 

There is also another class of cases where extrinsic evidence is admissible, e.g., 
where there is an imputation of fraud in the making of the will. In such cases the 
declarations of the testator are admissible in evidence respecting his dislike or 
affection for his relations or those who appear to be the objects of his bounty. 
Also in cases of alterations appearing on the face of the will declarations made before 
the execution of the will may be admitted, but not the declarations made after 
the execution of the will. In many cases, however, the declarations of a testator 
made after a will has been executed are admissible, and are most important in 
questions of testamentary capacity and fraud (o). 

81 . Where there is an ambiguity or deficiency 
on the face of a will, no extrinsic evidence as to 
the intentions of the testator shall be admitted. 


Extrinsic eviden- 
ce inadmissible in 
case of patent am- 
biguity or defici- 


lllustratiom 

(i) A man has an aunt, Caroline, and a cousin, Mary, and has no aunt of the name 
of Mary. By his will he bequeaths 1,000 rupees to “ my atrnt, Caroline ” and 1,000 rupees to 
“my cousin, Mary” and afterwards bequeaths 2,000 rupees to “ my before-mentioned 
aunt, Ma^.” There is no person to whom the description given in the will can apply, and 
evidence is not admissible to show who was meant by “ my before-mentioned aimt, I&ary.” 
The bequest is therefore void for uncertainty under section 89. 

(ii) A bequeaths 1,000 rupees to leaving a blank for 

the name of the legatee. Evidence is not admissible to show what name the testator in- 
tended to insert. 

(m) A bequeaths to B rupees, or “ my estate of 

Evidence is not admissible to show what sum or what estate the testator intended to insert 

[This is sec. 68 of the Succession Act X of 1865. It applies to Hindus ^ etc."] 

Patent Ambiguity. — This section lays down the rule that extrinsic evidence 
cannot be admitted in case of patent ambiguity or deficiency, i.e., an ambiguity 
on the face of the will itself. In other words if the testator has kept his will 
incomplete evidence can never be given in order to complete it or to add to ifc or to 
explain the incomplete portion. But if the portion left blank can be explained 
by the remaining clauses of the will parol evidence will be admitted. But if 
there is any ambiguity in the language used the Court should, in interpreting the 
language, lean towards carrying out the known intention of the testator as far as 
it can be ascertained from the recitals and from surrounding circumstances. In 
interpreting ambiguous words the Court should bear in mind the presumption that 
the testator was not likely to intend to create an intestacy, and should try to 
prevent an intestacy. But the Court has no power to insert in the will a disposition 
which is missing, however desirable that disposition may be (p). 

Examples of Patent Ambiguity 

(a) A bequeaths a legacy thus, “to ^Price the son of ^Priee” leaving the 

Christian name or the surname blank. Evidence will be admitted to show who was meaiit(g). 


(n) Drake v. Drake, 8 H. L. C. 172. W. N. 1152 ; (1938) 2 M. L. J. 1010. 

(o) Nana v. Shanker^ 3 Bom* L. R. 465. (q) Price v. Page, 4 Ves. 680 ; In the goods of 

ip) Kistammal v. Saramathi Bai, (1988) M. De Bosaz, L. R. 2 F. D. 66. 
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(6) A legacy is given to Mr. — — oi to Lady . Kvidence will not be admitted to 

show who was meant. This is a case of patent nTnbiguity(i). 

(c) A testatrix made her will on a printed form and after giving ceilain legacies ga\e 

all her estate real and pcisonal unto and to own xisc absolutely and appointed (' 

to pay all her debts and to be executor of her w iIJ. The testatrix was illegitimate and left 
no issue or nexl-of-Mn. The Crown and the executor claimed the residue. Ne/d: parol 
evidence was admissible to prove that the testatrix believed that the effect of the blanks 
would be to entitle the executor to the residue(s). 

(d) A testator by his will directed his executor out of Rs. 500 lo disbmse petty pensions 

to such poor ‘^who have been mentioned to him the executor by me.'’ Held : 

there was a deficiency on the face of the will as to the objects of benefit and no extrinsic 
evidence was admissible and the legacy failed(/). 


Meaning of clause 
to be collected from 
entire will. 


82. The meaning oi' any clause in a will is 
to be colleeted from the entire instrument, and all 
its parts are to be construed with reference to 
each other. 


llkistrations 

{%) The testator gives to B a specific fund or property at the death of A, and by a 
subsequent clause gives the whole of his property to A. The effect of the several clauses 
taken together is to vest the specific fund or property in A for life, and after his decease 
in B ; it appearing from the bequest to B that the testator meant to use in a restricted sense 
the words in which he describes what he gives to A. 

in) Where a testator having an estate, one part of which is called Black Acre, be- 
queaths the whole of his estate to A, and in another part of his will bequeaths Black Acre 
to B, the latter bequest is to be read as an exception out of the first as if he had said “ I give 
Black Acre to B, and all the rest of my estate to A.” 

\This is sec. 69 of the Succession Act X of 1865 with the omission of the last sentence — 
“ and for this purpose a codicil is to be considered as part of the will ” — cts being superfluous 
as codicil is defined under sec. 2 as forming part of the will. It applies to Hindtts.] 

In interpreting a will the Court should read the will as a whole and consider 
all the clauses and circumstances and find out the meaning of any clause and the 
intention of the testator and give effect to it as far as the law permits. The 
general rule of construction is first to ascertain by an examination of the entire 
will what is the natural and grammatical meaning of the language used by the 
testator. The construction of the will is to be made upon the entire instrument 
and all its parts are to be construed in relation to each other and so as, if possible, 
to form one consistent whole. (Williams on Executor 12th Edn., p. 685). If there 
are words here and there which are repugnant to the. words by which an intention 
is clearly expressed they are to be discarded (u). The intention of the testator 
must be gathered from the language used by the testator throughout the whole 
instrument. The meaning of any clause is to be collected from the whole will and 
all parts of the will are to be construed from the entire instrument (v). For this 
purpose a codicil is to be considered a part of the will. If the meaning to be 
attached to the words used is doubtful then surrounding circumstances should be 
taken into consideration (w). The will itself is taken as the dictionary from which 
the meaning of the words is to be ascertained, however inaccurate such meaning 
would be in ordinary or legal sense. Where in an earlier clause of the will there is 
a bequest of all the properties without restriction later clause retricting the bequest 
should be read as not to be inconsistent with the earlier clause and an endeavour 

(r) Baylis v, Attorney-General, 2 Atk. 239 ; Pat. 151. 

Bunt V, Hort, 8 Bro. C. C. 311. (c) Rameswar v. Balraj Kuar, 37 Bom. L. R. 

(s) Re Bacon's Will, 31 C. D. 460. 862 at p. 865. (P. C.). 

it) Adtn.-General v. Money, 15 Mad. 448. (w) Somasundara v. Ganga, 28 Mad. 386 ; Bam- 

(xi) Kmhya Lai v. Mxmmmat Bira Bibi, 15 chandra v. Vijayaragavnlu, 31 Mad. 349. 
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will be made to reconcile the inconsistent clauses(tr). InCkilbaji dbCo»v.Ru$imnji{y) 
the first clause gave the property to R, in the following words This is given as a 
gift to R” but in the later clause the testator directed “should R die and should he 
then leave a son, such son shall afterwards be the owner thereof.” It was held 
that the first clause gave to R an absolute interest but the two clauses should 
be read together and their combined effect was to confer only a life interest on R. 
In York Smith v. Tribhowandas (s) it was held that the words “ in trust for 
Tribhowandas and his heirs” if they stood alone would create a fee in Tribhowandas; 
but the same when read with the words immediately following “ to allow him to 
occupy and use the same and enjoy income thereof and after his death to allow 
his widow to enjoy the same during her life” showed a clear intention that 
Tribhowandas should only take a life interest to be followed by the same interest 
to his widow after whom the heirs of Tribhowandas would take as purchasers. If 
the words used are ambiguous, contradictory or obscure, the Court adopts that 
construction which it considers that the testator in the circumstances of the case 
probably meant by the words in the will, taking into account the general scope of 
the will and the general purpose of the testator, (Halsbury, Yol. 34, p. 190). 
Another principle to be observed in construing a will is that the testator did not 
intend to die either wholly or partially intestate. In other words wdieii the testator 
has executed a will in a solemn form it must be assumed that he did not intend to 
make it a solemn farce (a). 

83, General words may be understood in a restricted sense 
When words ma collected from the will that the 

be undemo^”^n testator meant to use them in a restricted sense ; 
restrict^ed sense, ^j^d words may be understood in a wider sense 
wlde7uian*usuS^^ than that which they usually bear, where it may 
be collected from the other words of the ivill that 
the testator meant to use them in such wider sense. 

Illustrations 

(i) A testator gives to A “ my farm in the occupation of B,” and to C all my marsh- 
lands in L.” Fart of the farm in the occupation of B consists of marsh-lands in L, and the 
testator also has other marsh-lands in L. The general words, “ all my marsh-lands in B.” 
are restricted by the gift to A. A takes the whole of the farm in the occupation of B, in- 
cluding that portion of the farm which consists of marsh-lands in L. 

(ii) The testator (a sailor on ship-board) bequeathed to his mother his gold ring, 
buttons and chest of clothes, and to his friend, A (a shipmate), his red box, clasp-knife and 
all things not before bequeathed. The testator’s share in a house does not pass to A under 
this bequest. 

(Hi) A, by his will, bequeathed to B all his household furniture, plate, linen, china, 
books, pictures and all other goods of whatever kind ; and afterwards bequeathed to B a 
specified part of his property. Under the first bequest, B is entitled only to such articles of 
the testator’s as are of the same nature with the articles therein enumerated. 

[This is sec. 70 of the Succession Act X of 18G5. It applies to Hindus.} 

The ejusdem generis rule as to the meaning of general words applies to wills as 
to other instruments. But this section enacts that this rule is liable to be over- 
ridden by the context of the will and general words which follow particular and 
specific words may be construed in a restricted sense and vice versa. 

(tT) Anukul Chandra v. Gurupadat A. I. R. 17 Bom. L. R. 705 ; and Hara Kumari v. 

(1936) C. 643. Mohun Chandra. 12 C. W. N. 412. 

(y) 49 Bom. 478. (a) Re Mess&nger^s Estate. Chaplin v. Rttamf 

(t) 19 Bom, 401; see also V. Kanidlal, (1937) 1 All. R. R. 335. 
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Business and Good-will . — A bequest of testator s ‘‘business’’ or of his share 
in a business pnma/aaV includes his interest in all the assets including book debts 
and stock in trade in addition to the goodwill (b), but the context may exclude 
any item such as book debts or stock or land where it is carried on. (Hals bury, 
Vol. 28, p. 699, Hailsham Edn. Vol. 34, p. 246). A bequest of a goodwill and 
business does not pass the capital in the business, nor book debts, nor stock-in- 
trade(c). Tbe construction depends on the context and surrounding circum- 
stances(d). In this case a testator bequeathed his business as a solicitor and 
the office furnituie, law books and the other articles of his office to his managing 
clerk and gave the residue to charit3^ After the date of the will the testator 
made the managing clerk his partner and gave him half share of profits. On a 
summons to determine what passed to the legatee, it was held that the bequest 
was not deemed by the partnership agreement and that the legatee was entitled to 
all the assets and moneys employed in the business including undrawn profits, 
capital, loans made to clients and not merely the good-Avill of the business. 

Debts — In addition to the ordinary meaning, under a bequest of “whatever 
debts may be due to me at the time of my death,” cash balance in his banker’s 
hands will pass and bill of exchange drawn in testator’s favour (e). Similarly 
under a bequest of “ all and every sum of money which may be due to me at my 
decease” will pass damages recovered in an action by an executor for breach of 
covenant committed in the testator’s lifetime (/), and money receivable under a 
policy of insurance on the tstator’s life (g). A gift to A of a debt due from him 
means a debt due from him solely, if there is such a debt, and not a debt due 
ftom the firm to which A belongs (h), A direction that a debtor is to be released 
from all claims in respect of moneys “ now owing ” to the testator, and all other 
moneys due from him, will release the debtor from advances made subsequent to 
the date of the will (i). 


A bequest of a debt due to the testator from A means a debt due to the testator 
alone, and not the testator’s share of a debt due from A to the testator’s firm(j). 

Effects.— Primarily the word refers to personal or moveable property but in 
Hogan V. Jackson {k), the word “effect” was held to pass the freehold interest in 
land. In Campbell v. Prescott (1) it was held to pass the whole of the residuary 
estate. In Verte nnes v. Robinson (m) it was held that on a true construction of the 
win the word “ effects” did not include immoveable property. A bequest of 
“my, personal effects in my room including pictures, roll top desk and chiffonier 
complete with their contents” was held only to pass such things as could be properly 
treated as personal effects and not the bank pass book in the roll top desk (n). 
(See also Halsbury Laws of England Vol. 34 p. 247). 


Etc.— For construction of the word “etc,” see Stuart v. Bute(o). The words 
whatever may remain over” were held to include the whole of the estate including 
property acquired after the date of the will (p). 


(b) In re Spence, Wilkinson v. Arlow, (1938) 

N. I. 83. > V / 

(c) Delany v. Delany, 15 L. R. Ir. 55 ; Blake 
V. Shaw, Johns, 732. 

{d) In re Bhagg, Eastern v. Boyd, (1938) 1 
Ch. 828. 

{e) Carr v. Carr, 1 Meriv. 541. 

(/) Bide V. Harrison, L. R. 17 Eq. 76. 

(|) Petty V. Wilson, L. R. 4 Ch. 574, 

ih) 'Ex-parte Kirk, Be Bennett, (1877) 5 C. D. 


(i) Everett v. Everett, 7 Ch. D. 428. 

(j) Maybery v. Brooking, 7 De. G. M. & G. 
673. 

(k) (1775) 1 Cowp. 299. 

(0 15 Ves. 607. 

(m) 29 Bom. L. R. 1017 (P. C.). 

'(n) Joseph v, Phillips, (1984) A, C. 348= A. I. 
R. (1934) P. C. 125=67 M. L. J. 241 P. C. 

(o) 1 Dow, 73 ; 11 Ves. 657. 

(p) Abdulsakur v. Ahubakar, 82 Bom. L. R. 
215 ; 64 Bom. 858. 
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Estate. — Where this word is used in a suitable context, it is a very wide term 
and is sufficient to include all the testator’s moveable and immoveable property, 
(Halsbury, Vol. 34, p. 248). 

Furniture or Household Furniture includes such furniture as is reserved 
for domestic or personal use such as may contribute to the use or convenience of the 
householder or the ornament of the house, such as plate, linen, china, both useful 
and ornamental, and pictures (q) ; but not goods or plate in the possession of the 
testator in the way of his trade, nor books, nor wines, nor tenant’s fixtures, nor 
horse and carriage, (Williams on Executors, 12th Edn., p. 762), In Rutherford 
V. Hall Walker (r) the bequest of furniture and household effects was held to include 
motor cars, consumable stores, garden implements and tools and moveable plants. 

Goods, Goods and Chattels, Household Goods, Household effects, and 
Household and Personal Belongings. The expression “goods ” or “goods and 
chattels” will include the whole of the moveable property of the testator, such as, 
stock, bond, notes, money, plate, furniture, etc. The word “belonging” was held 
to include cash in the house and money at the bank (s), “Household Effects” 
were construed to comprise motor cars, consumable stores, garden implements 
and household plants(^). In In re Griniwood {u) word “plate” was construed 
to include both silver and gold plated articles. 

By the expression “household goods” will pass everything of a permanent 
nature, i.e., articles of household use which are not consumed in their enjoyment. 
But goods in the house, which are also goods in the way of his trade or business will 
not pass. Pictures, plates, clock, etc., vdll pass but malt, hops, victuals, guns and 
pislols will not pass, (Sec Halsbury, Vol. 34, p. 261). 

Jewellery : — In re Whitby, Public Trustee v. Whitby (v) it was held by the 
Appeal Court that unmounted diamond passed to the legatee under a bequest of 
jewellery. 

“Money ” : — InPerui v. Morgant (w) the House of Lords held that a bequest 
of “ All moneys of which I die possessed of “ included all the net personalty. 
After reviewing all the previous rulings on the construction of the word “money” 
it was stated that in its original sense the word “money” means coin ; it is equivalent 
to cash of any sort. A further extension would include debts owing to the testator, 
money at his banker, cheques which he would pay into his banking account and 
the like. By a further extension it would include money invested on mortgage or 
indebentures or in stocks and shares or in saving certificates. The definition 
In re Hodson (cc) where it was held that the word “money” only passed cash and 
not the savings certificates was held to be a very narrow construction of the word 
(see p. 415 of the Report). Their Lordships have observed in this case that in the 
case of wills not drawn by lawyers too narrow an interpretation on the word 
“money” should not be put and the Court is not bound to adopt a fixed meaning 
to the word “money” as being its “legal” as opposed to its “popular” meaning : 
but the Court must ascertain as between various usual meanings which is the 
correct interpretation of the particular document in the light of tlxe context and 
other relevant circumstances. In Sarat Chandra v. Charusila Dasi (y) the word 
was construed in a wide sense. 


(q) KeUy v. Powlett, Ambl. 605. 418 ; 49 T. L. R, 515. 

(r) (1933) Ch. 837. (u) (1945) W. N. 224. 

(s) /w re Milh WiV Trusts, Marrith v. Mills, (v) (1944) W. N, 06 ; 

53 T. L. R. 139. (w) (1943) A. C. 399. 

(/) In re Wavertree, (Baron) Uuiherjord v. (®) (1936) Ch. 203. 

Hall Walter, (1933) I Ch. 837 ; 149 L. T. (#/) 55 Cal. 918. 
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Money includes bank notes, money at the bank on current and deposit ac- 
counts (z), cash in the house, money in the hands of an agent of the testator, and 
any money of which at the time of the testator’s death, he might have claimed 
immediate payment (a). So under a bequest of all my moneys” money due on 
deposit account at a bank, money at the bank on current account, and also money 
in the hands of a stakeholder on a bet, cash in the house and moneys in the hands 
of solicitors were held to pass (6). 

But money does not include an apportioned part of an annuity, nor accruing 
interest, nor a legacy which has not been acknowledged as at the disposal of the 
testator, nor stock (e). 

In some cases a larger sense has been given to the term “money,” and it has 
been held to pass the residuary personal property of the testator (d). And it is also 
held to include stock (e). 

Ready Money will pass money at call at a bank or in the hands of an agent 
used as a banker (/), but not money on deposit with bankers subject to more 
than 24 hours’ notice of withdrawar(g). It will not pass notes of hand, nor debt 
due from an agent, nor dividends not declared, nor rent nor interest due on a 
mortgage (/i). Halsbury VoL 34, p. 258. 

Securities. — The word “ securities ” is very commonly used as a synonym 
for investment or property dealt with on Stock Exchange. But the normal 
meaning of the word is a debt or claim the payment of which is in some way secur- 
ed. The security generally consists of a right to resort to some fund or property 
for payment ; but the word is also used to denote stocks or shares. But in the 
absence of any kid to interpretation the word “ securities ” must be construed 
in strict sense and in the absence of a context stocks and shares do not pass. 
In In re Smitkers(i) it was held that by “my securities” stocks and shares of Joint 
Stock Companies did not pass but Government bonds and stocks passed. 

Investments. — ^This word has acquired a wide construction. Ordinarily 
a bequest of “ my investment ” would pass stocks, shares and other securities 
bearing interest or dividend. In Wartons Law Lexicon it is defined as laying out 
of money. In In re Price [supra) Farwell, J., had to consider the meaning of the 
expression “ pecuniary investment ” in a will and he made the following observa- 
tions : “ I think that no one in ordinary parlance speaking of money which he 
puts on deposit account at his bankers at a short call like this — ten days — taking 
the usual banker’s interest which is one per cent below bank rate, would treat 
himself as making an investment, or as investing in a mode which could be intended 
by him as an investment to be continued after his death by his trustees ‘ in its 
present stage of investment’ within the meaning ofthose words”. Inlnre Sudlow(j) 
Mr. Justice Ewe observed as follows : “There is no express authority which 

leads me to decide that money on deposit is not an investment Money 

on deposit can be, in accordance with popular parlance, spoken of as invested. 
The money placed on deposit at the bank and also the money placed on deposit 

{%) In re Collings, (1938) Ch. 920= (1938) W. (c) See In the goods of Handy 7 Notes of Cas. 

N. 183. 60 and other cases cited in foot-note (t) 

(а) Byrom v, Brandrethy L. R, 16 Eq. 475. p. 765 Williams on Executors, 12 Edn. 

(б) Manning v. Purcelly 1 Sm. and G. 284 ; (/) Re PowelVs Trusts , Johns. 49 ; Fryer v. 

In re Gates y Gales v. Cabelly (1929) 2 Ch. Ranken, 11 Sim. 55. 

420* (g) In re Price, Price v. Newton, (1905) 2 

(c) Byrom v. Brandreth, 16 Eq. 475 ; Omma- Ch. 55. 

my V. Butcher, 1 Turn. & Russ. 260 ; In {h) Cooke v. Wagster, 2 Sm. & G. 296, 

re Mann. Ford v. Ward, (1912) 1 Ch. 888. (i) (1989) 1 Ch. 1015, 

(d) Cheda Lai v. GoHnd Ram, 30 All. 455. (j) (1014) W. N. 424. 




83-84] 


COKSTRXTCTION OV WILLS. 


153 


al Army and Navy Stores can, I think, be so spoken of as invested. See also 
In re Lewis Will Tru$t$(k), where it was held that money on deposit may be 
investment. 

Stocks and Shares. — The construction of these words depends on the facts 
and the contents of the words of the will. In Re Ever€tt{l\ it was held that the 
natural meaning of “ stocks and shares ’’ was not all tlie investments but was 
limited to stocks and shares of limited companies and, therefore, the stocks and 
shares in limited companies only passed. In Re Gifford, Gifford v. Seaman{m) 
the bequest was of ‘‘ my war bonds The testatrix had no war bonds at the 
date of the will but she had some war bonds which were converted into consoli- 
dated stock. After the date of her will she purchased some National Savings 
Certificates and defence bonds. It was held applying the rule of false demonstra- 
tion non-nocet that the consolidated stock passed under the bequest of “ my war 
bonds ” but not the national savings certificates and defence bonds. 

Securities for Money will not pass a balance on current account at the bank, 
money on deposit account, shares, bank stock, mere debts, or money lent on 
mortgage where the legal estate is in the hands of trustees, and the testator is 
entitled only to the residue after certain payments(?i). 

But it passes a lien for unpaid purchase money, consols, and money lent on 
mortgage, the right to receive which is in the testator, and railway debenture 
stock(o). (See Theobald on Wills, 7th Edn., pp. 202, 208 ; Halsbury, Vol. 84, 
p. 259). 


84 . Where a clause is susceptible of two meanings according 
Which of two which it has some effect, and according 

possible construe- to the Other of which it can have none, the former 
tions preferred. preferred. 

[This is sec. 71 of the Succession Act X of 1865. It applies to Hindus, etc.} 


Where the will admits of two constructions fairly open, i.e., where there is 
something like ‘‘ what might be called an ambiguity, then the more reasonable 
of the two ought to be adopted, that is, you must not attribute caprice to a testator 
when it can be avoided but nobody has said that the law prohibits a capricious 
gift being carried into effect ”(p). In such cases that construction should be 
adopted which would give effect to the more reasonable and probable intention 
of the testator, having regard to the scheme of his will and the circumstances 
of the testator(g'). Where the language of the will is conflicting, the Court 
attempts to reconcile successive provisions of the will ; but where that course 
would lead to some absurdity or inconsistency with the declared intention 
of the testator, collected from the whole of his will, the Court will give to the 
words used their grammatical or technical meaning, (Halsbury, Vol. 34, p. 192). 
If the language used in the will admits of two constructions, according to one of 
which the property disposed of will go in a rational manner and according to 
another in an irrational and inconvenient course, the Court leans towards the 
former. But if the words used are unambiguous they cannot be departed from 


(k) (1937) 1 Ch. 118. ' (o) Ogle V* Xnipe, 8 Eq. 434; Bescoh^v. Pack, 

(l) (1944) 1 Ch. 177. 1 Sim. & Stu. 500 : Ex-parie Barber, 5 

(m) (1944) 1 Ch. 186. Sim. 451 ; Callow v. Callow, 42 Ch. X>. 550. 

(w) Lewises Will Trusts, O^Sulivan v. Bobbins, (p) Johnson v. Crook, L. R. 12 Ch. R. 539 

(1937) 1 Ch, 118 ; Hopkins v. Abbott, L, R. cited in Bachman v. Bachman, 6 AH. at 

19 Eq. 222 ; Mayne v. Mayne, (1897) 1 Ir. p. 590. 

R. 324; Hudleston v. Gmldsbury, 10 (q) Maharani Indar Knnwar v. Maharani 

Beav. 547, Jaipal Knnwar, 15 I. A. 127. 
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merely because they lead to consequences which are considered capricious or even 
harsh or unreasonable(r). If the words are clear and involve no inconsistency or 
contradiction with the other parts of the will those clear words must prevail(s). 

No part rejected, ^ rejected as 

if it can be reason- destitute of meaning if it is possible to put a reason- 
ably construed. construction upon it. 

[This is sec. 72 of the Succession Act X of 1865. It applies to Hindus^ etc.l 

In construing a will it naust be read as a whole and each clause must be taken 
in conjunction with and interpreted by the other portions of the instrument. 

Words of a will are not to be rejected unless one cannot by any possibility 
give them a rational construction (/). The Court should give effect to every word 
of the will provided an effect can be given to it, if that is possible and lawful. No 
word that has a clear and definite operation in the disposal of the testator’s pro- 
perty should be struck out(w). Full effect should be given to every portion of 
the will unless it makes the provisions of the will inconsistent with each other, 
or leads to results which must be repugnant to the testator’s ideas of propriety(T’). 
Attempt should be made to reconcile apparent inconsistencies : but if that is not 
possible and if the different clauses cannot be reconciled then only sec. 88 should 
be applied(5:<i;) e.g., if land is given to A in fee and afterwards in the same will the 
same land is given to B for life both parts of the will will stand and the will will be 
construed as B for life and then to A absolutely(ir). 

86. If the same words oecur in different parts of the same 
Interpretation of will, they shall be taken to have been used every- 
S^renr’^^arts S where in the same sense, unless a contrary intention 

^_^eren pa s o appears. 

\Tlds is sec. 73 of the Succession Act X of 1865. It applies to Hindus, efc.] 

Use of same Words in Different Passages. — The ordinary rule of presump- 
tion is that a word used in one part of the will with some clear and definite meaning, 
the use of the same word in another part of the will is intended to mean the same 
thing(j/). But the force of the context may give different meanings to the same 
words used in different parts of the will(is). In Jairam v. Kessowjee{a) a testator 
declared that if he should get a son that son should be the owner ” of the residue 
and if no son was born his wife should be the “ owner ”, it was held that the word 
“ owner ” was used in the same sense in both the places and had the effect of passing 
an absolute estate. In Krishnarao v. Benabai{h), the word “ children ” was held 
to apply to sons as well as to daughters in all the clauses of the will. In Biprasad 
V. SadJian Chandra{c) the word “ arpan ” (give) was used in favour of a bequest 
to a son as well as to the daughter and the bequest was held to be absolute both 
to the son as well as to the daughter. 

Contrary Intention.— This rule will not apply where the contrary intention 
appears to be clear ; but to prevent the operation of this rule the contrary inten- 

(r) Abbott V. Middleton, Ilickeiis v. Carpenter (a) Doe v, Davies, 4 M. & W. 599, Anukal v. 

(1858) 7 H. I,. Cas. 68. Gumpada, A. I. R. (1936) C. 643. 

{s) Bachman v. Bachman, 6 All. 583 at p. 590. {y) Edwardsv. Edwards, 12Beav. 97 ;ReBirhs, 

(t) Chambers v. Brailsford, 19 Ves. 652. (1900) 1 Ch. 417. 

(w) Hall V. Wairen, 9 H, L. Cas. 420. (z) BaUin v. Ballin, 7 Cal. 218 at p. 224. 

iv) Ramachandra v. Vijayaragamlu, 31 Mad. (a) 4 Bom. L. R. 555. 

349. (b) 20 Bom, 571, 

(«j) Mok^hada v. Surendra, 68 C. L. J. 22. (c) 56 Cal. 790. 
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tioa must be strongly indicate(i(d). This rule also will not apply and the Court 
IS not preclude from putting a different construction upon the same words when 
apphed to different subject-matters(e). The word “ malik ” as applied to the 
widow was held to indicate only a life estate, but as applied to the adopted son 
w'as intei'prcted to denote an absolute interest(j^). 

Testator’s inten- intention of the testator shall not be 

tion to be effectua- Set aside because it cannot take effect to the full 
ted as far as possi- extent, but effect is to be given to it as far as 
possible. 


Illustration 

’^stator by a will made on his death-bed bequeathed all his property to C D for 
life and after his decease to a certain hospital. The intention of the testator cannot take 
eiiect to its full extent, because the gift to the hospital is void under section 118 but it will 
take effect so far as regards the gift to C D. 

[This is sec. 74 o/ the Succession Act X of 1865. It applies to Hindus, etc.] 

The rule laid down in this section is that if the intention of the testator can- 
not be carried out to its full extent on account of operation of law, the Court of 
construction will attempt as far as possible to give effect to it partially. The 
construction of the will is in the first place considered quite apart from the question 
of the legality of the provisions of the will. For the purpose of ascertaining the 
intention, the will is to be read as a whole without reference to the consequences 
if any rule of law is transgressed. After the intention is once collected then the 
rule of law should be applied to ascertain, if the Court can carry out the intention 
either wholly or in part. If it appears to the Court that according to one construc- 
tion to give effect would be to offend against some rule of law but according to 
another it is fairly capable to give effect partially and would avoid the legal objec- 
tion, the latter is presumed to be the intention of the testator. The Court has an 
inclination to believe, if reasonably possible, that the testator did not intend to 
transgress the law, (Halsbury, Vol. 28, pp. 667-668). On the same principle 
when there is an attempt to create a perpetuity or to establish a line of succession 
unauthorised by law and at the same time there is an intention to benefit the 
first taker by an interest for life, effect can be given to such intention, although the 
remainder of the gift is void(g). 


The last of two 
inconsistent clauses 
prevails. 


88. Where two clauses of gifts in a will are 
irreconcilable, so that they cannot possibly stand 
together, the last shall prevail. 


IllustraUons 

(i) The testator by the first clause of his will leaves his estate of Ramnagar ‘‘ to A,” 
and by the last clause of his will leaves it “ to B and not to A.” B will have it. 

(ii) If a man at the commencement of his will gives his house to A, and at the close 
of it directs that his house shall be sold and the proceeds invested for the benefit of B, the 
latter disposition will prevail. 


[This is sec. 75 of the Succession Act X of 1865* It applies to Hindus, etc.] 


If in the same will there are two inconsistent and irreconcilable gifts, and 
there is nothing else in the will to assist the Court in determining the question, the 
latter clause is to prevail as being the last expression of thet estator’s wish(/^). 


(d) Harvey v. Harvey, 32 Beav. 445. 

(e) Forth v. Chapman, 1 P. Wms, 667. 

(/) Punchoo Money v. Tr&ylucho, 10 Cal. 842. 


(g) Tagore v. Tagore, 9 Beng. L, R, 377. 

(h) Advocaie-General v. Hormasji, 29 Bom. 
375. 
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Before resorting to this rule the Court will endeavour to reconcile the apparently 
inconsistent dispositions and attempt to read the will as a whole and where it is 
not possible to reconcile all the parts then only the last clause shall prevail(/). 
This rule is to be applied strictly and the two inconsistent clauses must refer to 
the same subject-matter ; the rule is not to be applied where the two clauses are 
intended to provide for different circumstances( j), if in the first clause of the 
will the property is given to A and in the subsequent clause it is given to B for 
life, in such a case both the clauses will be given effect to and the construction 
will be that the bequest will be to B for life and then to A absolutely(&). Again 
both the clauses must be absolutely irreconcilable, see in ilL (i) the words “ not 
to A.” Therefore, if a testator in the first part of his will devises his land to A 
absolutely and in another part he devises the same land to B. A and B will 
both take the property jomtly(Z). (Halsbury, Vol. 34, p. 218). In Vithal v, 
Narayan{m), the earlier part of the will gave the property to the widow absolutely 
but a subsequent clause in the same will gave a part of the same property to an- 
other, the last clause was given effect. 

Cannot possibly stand Together. — The effect of these words is that the 
rule laid down in this section is never to be applied except on the failure of every 
attempt to give to the whole will such a construction as will render every part of 
it effectual(n). Where the two clauses are not antagonistic but are mutually 
explanatory to each other the same will be read in that sense. If they are intended 
to provide for different circumstances the rule will not apply(o). 

Will or bequest 89 ^ A will or bcQuest not expressive of any 

ty, definite intention is void tor uncertainty. 

Illmtration 

If a testator says “ I bequeath goods to A,” or “I bequeath to A,” or “ I leave to A' 
all the goods mentioned in the Schedule ” and no Schedule is found, or “ I bequeath * money,’ 

‘ wheat,’ ‘ oil,’ ” or the like, without saying how much, this is void. 

[This is sec. 76 of the Succes^on Act X of 1865. It applies to Hindus^ etc.] 

Of Uncertainty 

Where the words of a will, aided by evidence of material facts of the case, 
are insufficient to determine the testator’s meaning, no evidence will be admissible 
to prove what the testator intended and the will will be void for uncertainty. 
That is the first part of the section where it says that a will “ not expressive of 
any definite intention is void for uncertainty ”, The same rule applies where 
there are more than one will, e.g., if two inconsistent wills are found of the same 
date, or without any date, and if no evidence is forthcoming which was the last, 
both wills will be void for uncertainty and the deceased must be considered to have 
died intestate. 

Where the object of a testator’s bounty or the subject of disposition is describ- 
ed in items which are applicable indifferently to more than one person or thing, 
evidence is admissible to prove which of the person or thing so described was 
intended by the testator. But if notwithstanding such attempts, the language 
of the will is so equivocal or obscure as to leave the testator’s intention difficult 

(fc) Hamestoar V. Balraj Kuau 37 Bom. L, R. (/) JRidout v. P«m, 3 Atk. 486. 

862 at p. 865, (m) A. L R. (1931) Nag. 60. 

(j) Bamodmdas v. Daxjobhai, 22 Bom. 833. {n) Amirthayyan v. Keihaiainayyant 14 Mad. 

(k) Do« V. 4 M. & W,599 ; Gulahaji <& Co, 65 at p. 70. 

V. Biisfom/i, 49 Bom. 478; kS'owswndam V. (o) DamodoTdas v. Dayahhaii 22 Bom. 833 

Gunga, 28 Mad. 380. (P, C.) 


88-89] 


or ONCERrAINTY 


15T 


to ascertain, the bequest will be void for uncertainty. That is the second part 
of the section where it is stated that a bequest not expressive of any definite in- 
tention is void for uncertainty. 

The word “ definite ” used in the section requires that to the validity of every 
disposition there should be a definite subject, and a definite object, and uncertainty 
in either of these particulars is fatal. 

Now uncertainty in the terms in which the testator expresses his intention 
is one thing and uncertainty as to the period at which the legatee 'will be entitled 
to the bequest is another. In the former case if two constructions are open, the 
more equitable should be preferred and the will will be construed accordingly ; 
in the other the mere introduction of the element of chance should not interfere 
to prevent the Courts from carrying out such intention. The imcertainty ’’ 
dealt with in this section is of the type which makes the will or bequest absolutely 
unintelligible as in the illustration given in this section. See also ill. (c) to Sec. 6 
of the Indian Trusts Act. 

Uncertainty of Subject of Bequest. — ^It is essential to the validity of a 
bequest that the subject-matter be described in definite terms. If it is described 
in vague, and general terms, e.g.. where the subject of disposition consists of an 
indefinite part or quantity the gift will necessarily fail for uncertainty. — ^Examples 
of such void bequests are Bland v. Bland(p) where a bequest is of what shall remain 
at the death of the prior legatee or what the prior legatee can save(g), or the be- 
quest is of an indefinite amount, e.g., a bequest of “ some of my linen ’’(r). In all 
such cases where the quantity or the amount of the bequest is left indefinite, the 
bequest will be void for uncertainty. But if the will indicates some reasonable 
grounds for ascertaining the amount of the gift, the Court will try to ascertain it, 
e.g., a bequest ” to A of £ 500 or £ 100 “ will be construed in favour of the legatee 
as a gift of the larger sum(^). Also a gift of ‘‘ a sum of monev to an executor for 
his trouble ’’ is good and the Court will fix the amount(<). In such and the like 
cases if there is some basis for calculating the amount the Court will estimate the 
amount intended to be bequeathed. But where there is no basis of calculation 
the gift will be void(w). In Jamnabai v. Khimji{v) the purpose indicated in the 
will was to establish a Sadavarat at Nasik but the amount to be expended for that 
purpose was not mentioned, but it appeared from the will that it was to be on the 
same scale as one carried out at Anjar and the gift was upheld. 

Right of Selection. — Sometimes the testator gives to the legatee an express 
right of selection of a portion out of the larger portion of the subject of bequest. 
In such a case when a gift comprises a definite portion of a larger quantity it is 
not rendered nugatory by the omission of the testator to point out the specific 
part which is to form a portion. The legatee in such a case is entitled to select. 
e.g., where a testator gave his 'wife power to appropriate absolutely to herself 
such part of his furniture as she should desire to have, she may take the whole(a7), 
or where the testator has three houses in a certain street and he bequeaths two of 
these to A without meaning which two A is to select(a:). In hi re Knapton{y) a 
bequest was, “ One house to each of my nephews and nieces and one to Nellie, 
one to Florence, one to my sister and one to my brother. It was held that the 
bequest was not void for uncertainty and the right of selection went in the order 


(c) 2 Cox. 349. 508. 

(q) Cowman v. Hanison, 22 L. J. Ch. 993. («) Abraham v. Ahnan, t Russ. 509. 

(r) Peck V. Halsey, 1 P, Wms. 387. (t) 14 Bom. 1. 

(s) Scale V. Scale, 1 P. Wms. 290. (w) Re. Skarland, 74 L. T. 164. 

(f) Jackson v. Hamilton, 3 Jo. & Lat. 702; (rr) Tapley^. Eagleion, 12 Ch. D. 683, 

Gokool Nath v. Jssur Lochun, 14 Cal. 222 ; (g) (1941) 1 Ch, 428, 

SttTbonivngoIa v. Mohendron&lh, 44 Cal. 
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ill which the legatees were named in the will, and the right of selection was to be 
determined by lot. In Narayarmsmni v. Periathambie{z), the gift was of “ one 
Kani land in Sniibili land ’’ and it was held that the devisee had the right to choose. 
This rule, however, will not apply if the testator intends to give a particular pro- 
perty to a legatee but owing to his having several properties answering the descrip- 
tion in the will it is not possible to ascertain either from the will or from extrinsic 
evidence which property was meant(a) nor will the Court transpose the words to 
give a meaning, e^g.^ if the words used in the will are “ I leave and bequeath to 
all my children share and share alike ”, the Court will not transpose the 
words “ to all my children ” as ‘‘ all to my children ”(6). But if the bequest is 
“ not exceeding £ 100 ” or “ £ 50 or £ 100 ” it will be construed in a manner most 
beneficial to the legatee and is a gift of £ 100(c). 

Uncertainty of Objects. — ^Uncertainty in regard to the objects of a bequest 
arises either from the testator having described such objects by a vague term or 
if a definite class is the object of the bequest, it is intended that all the members 
of the class are not to take the gift, c.g., a gift to one of the sons of A is void for 
uncertainty, though only one son may be alive at the testator’s death and parol 
evidence is not admissible to show which of the sons was intended{d). (Theobald 
on Wills, 7th Edn., p. 758). Gifts which may have tvro or more alternative mean- 
ings where there is nothing in the context or other'vise to assist the Court in dis- 
solving the ambiguity are also void, c.g., a bequest to ‘‘ my heirs or next of kin ”(c), 
or “ a gift to A and afterwards to B ”(/), or “ a gift to a son of L. or of G. ”(g). 
But see illustrations to sec. 96. In In re Lewis^ Goronway v. Richards (All E. R, 
5th September 19^2) a testator bequeathed the residue to his wife for life and in the 
event of her predeceasing him then to Margaret and/or John. The wife predeceased 
the testator. In a summons for direction by.the executors whether the gift was 
void for uncertainty, it was held that M. and J. took as joint tenants. 

Uncertainty as Applied to Charities. — ^The Court adopts a benevolent 
rule and allows some latitude in cases of gifts to charities described in general or 
uncertain terms and that rule is that if the bequest is purely and wholly charitable 
not mixed up with any other object the Court will give effect to it(/i). But if the 
charitable objects are mixed up with other objects, e.g., “ charitable or benevolent ” 
or charitable or pious ” or ‘‘ charitable or philanthropic ” or charitable or 
public ”, the gift will fail for uncertamty(i). The reason for the decisions of the 
English Courts upon such devises or bequests is stated by Lord Eldon in Morice 
V. Bishop of Durham in the following words : “ As it is a maxim, that the execu- 
tion of a trust shall be under the control of the Court, it must be of such a nature 
that it can be under that control, so that in case of breach of trust the administra- 
tion of it can be reviewed by the Court ; or, if the trustee dies, the Court itself can 
execute the trust ; a trust, therefore, which, in case of maladministration could 
be reformed and due administration directed ; and then, unless the subjects and 
objects can be ascertained, upon principles familiar, in other cases, it must be 
decided that the Court can neither reform maladministration nor direct a due 
administration This decision has been quoted and followed in India( j). Adopt- 

(s) 18 Mad. 460. V. Bam Barurii 31 Cal. 895 ; Gordliandas 

(а) Asten v. Asten, (1894) 3 Ch. 260- v. Chuni Lai, 30 All. 111. 

(б) Mohun V. Mohun, 1 Sw. 20. (i) Morrice v. Bishop of Durham, 9 Ves. 399; 

(c) Thomson v. Thompson, 1 Coll. 395. 10 Ves. 521; Blair v. Duncan, (1902) A. C. 

(d) Strode v. Russell, 2 Vein. 621 ; In the 37 ; Da Costa, Re Clarke v. Church of 

Goods of Blackwell, (1877) 2 P. D. 72. England Collegiate School of St. Peter, 

(e) Lowndes v. Stone, 4 Ves- 649. (1912) 1 Ch. 87. 

if) Percy v. Percy, 24 Ch. B. 616. (j) Ranchordas v. Parvatibai, 23 Bora. 725 

(^) Ncdchshetramali v. Brajendra, 12 Pat. 708 P. C. (in appeal from Vandramndas v. 

at 715. . Cursondas 21 Bom. 646.) 

(h) Smith V* Massey, 30 Bora. 500 ; Parbati 
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ing this principle the High Courts have in similar cases declared several charitable 
trusts as void for uncertainty and vagueness, the typical example of such trusts 
being the trusts for Dharam ” held to be void by their Lordships of the Privy 
Council in Ranchurdas v. Parvatibai(j)^ the word “ Dharam ” being too vague. 
But if there is any indication in the will of a general charitable disposition the Courts 
will uphold such bequests. 

Another rule is that a Court cannot make a new will for the founder of the 
trust if he has left his language vague oi uncertain(A;). In In re Horrons{l), the 
\Yords used were “charitable or benevolent” and it was argued that the word “or” 
was a typist error for “ and ” but the Com't held that it had no jurisdiction to 
alter the word because so to do would be to make a new will for the testator. 


Examples of Charitable Bequests which were held void for Uncertainty. 

— In Bai Chadanhai v. Dady(m), a testator directed that after the death of his wife 
his trustees should bestow a certain property of his and the income thereof “upon 
some one or more charitable, educational or other philanthropic institution calcula- 
ted to promote the public good as they shall in their discretion select and it was held to 
be void. In Tricumdas v. Haridas(n) a bequest by a testator of the residue of his 
property was as follows, “As to whatever immoveable and moveable property belong- 
ing to me in excess or may remain over as surplus my abovenamed executors are to 
make use of the same in such manner as they may unanimously think proper for 
purposes of popular usefulness or for purposes of charity”, It was held to be bad for 
uncertainty(o). In Harilalv, Manjoola{p) a bequest to “religious, educational or 
philanthropic purposes” was held to be void. .A bequest for “a building for Hindus 
exclusively for general purposes to be erected on the land bought by me” was held 
to be void for uncertainty(2'). A bequest to perform "‘"‘Sara Kam"^ (good works) 
was held to be void for uncertainty(r). In Dayahhai v. Chamanlal{s) a bequest of 
money to be applied sare marge or for punya danma or sare marge dharmada as 
the trustees might think proper was held to be void for uncertainty. In Sakarbai 
V. Hazarilal{t) a bequest for punya karya (for pious acts) was held to be void for uncer- 
tainty. In Surbomungola v. Mohendranath{u) a testator directed his executor ‘ ‘to lay 
out and expend such portion (of his estate) as my said executor may in his discretion 
think necessary and proper in and towards the construction and erection of a pucca 

bathing ghat at a suitable place in the river Hooghly and two temples 

for seva for whose worship a monthly allowance will be made by my executor 
the amount whereof shall be made in his absolute discretion ” ; it was held that 
the trust was void for imcertainty. In Venkata v. Subba Rao{v) a Hindu bequeath- 
ed a certain sum of money to be spent every year “either for the spread of the 
Sanskrit language or for the spread of Hindu religion or for both ” ; it was held 
that the bequest was void for uncertainty. In Sarat Chandra v. Pratap Chandra{w), 
a bequest of a certain sum “ to be applied in supporting the blind and the destitute 
and for imparting education, in removing marriage difficulties or in works of 
public good, etc.,” was held to be void. In Dinanath v. Hansraj(cc) a testator 
directed as follows, “ I direct that all my debts be paid out of my estate in the 
first instance including the charities and subscriptions promised ” ; it was held 
that the bequest was void for uncertainty. In Prabkakuverbai v. Kusumbabai{y) 


(j) Ranch&rdas v. Parmtibai, 23 Bom. 725 
P. C. (in appeal from Vandravandas v. 
Cursondas, 21 Bom. 646.) 

(k) Grimmond v. Grimmond, (1905) A. C. 124. 

(l) (1989) P. 198. 

(m) 26 Bom. 632. 

(n) 31 Bom. 583. 

(o) See also Surbomungola v. Mohendranqth^ 
4 Cal. 508 to the same effect. 

(p) 39 Bom. L. R. 901. 


(q) Chimabai v. Maneckbai» 34 Bom, L. R. 
609-= A. I. R. (1932) B. 451. 

(r) Bapi v. Jamnadas^ 22 Bom. 724. 

(s) 40 Bom. L. R. 418. 

(t) 58 Cal. 1025. 

(u) 4 Cal. 508. 

(v) 46 Mad. 300. 

(w) 40 Cal, 232, 

(x) 62 Cal. 190. 

(p) (1940) Bom. 761 ; 42 Bom. L. H. 827* 
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the will of a Hindu contained the folloiving clause, As regards whatever residue 
of my estate that may be left after setting apart the aforesaid sums and after 
giving away the legacies my executors shall utilise all that residue of iny estate 
for the purpose of education or for rendering help to the poor or for any other 
]iurpose of public service (lokopyogi) deemed proper at my native place Chotila 
in Kathiawar in memory of myself, my respected father and my respected mother"’ . 
It was held that there were no words before the expression lokopyiogi which dis- 
closed a general charitable intention and the bequest failed. In Vedahala Devi 
V. 0. T, 0 / Bengd{z) a bequest in the following words, “ The OjHicial Trustee shall 
make expenses in works of public utility and for helping individuals and families 
in miserable circumstances"’ was held to be void for uncertainty. 

Benevolent Purposes : — It was recently observed by their Lordships of 
the Privj^ Council that on the use of the word benevolent many testamentary 
bequests have been shipwrecked. The earliest case is Morice v. Bishop of 
Durham{a), In that case a bequest to trustees to be spent by them at their 
absolute discretion upon the objects of liberality or benevolence or for purposes 
of general utility or for hospitality and charity was held to be void for uncertainty. 
The latest decision is Attorney-General of New Zealand v. The New Zealand 
Insurance Co. Ltd.,(b) where their Lordships made the following observations, 
Now it is settled beyond dispute that a bequest by a testator in favour of bene- 
volent objects to be selected by his trustees does not answer this requirement 
(requirement of definiteness) and is ineffectual because of it indefiniteness. In 
the present bequest (which was in the following terms) ‘‘to apply the residue 
towards institutions, societies or objects established in or about Auckland for 

charitable, benevolent, educational or religious purposes 

as the trustees in their absolute discretion shall deem advisable)” the fatal word 
“benevolent” occurs on which so many testamentary dispositions have been 
shipwrecked but it is urged that the bequest is salved by the fact that 
it is not in favour of benevolent purposes at large but is in favour of “institutions, 
societies or objects in or about Auckland for benevolent purposes.” But it was 
held that even assuming that the only existing organisations were included it 
still remained to predicate of an institution, society or object in or about Auckland 
that it must be benevolent is not to identify it with the requisite precision and the 
bequest was void for vagueness. 

Dharam or Dharmada : — The word “dharam” is derived from the Sanskrit 
word “Dri” which means obligation and duty. Its dictionary?' meaning is “law, 
virtue, legal or moral duty” and in Ranchordas v. Parvaiibai{c) their Lordships 
of the Privy Council held that the word being too vague the gift was void for 
uncertainty. Amongst other meanings it means advancement of religion, charity 
and benevolence(d). In Lakhmi Shanked* v. Vaijnath{e) there are observations 
that a devise to “Dharma” is void because the word “dlrarama” without any 
qualifying expression is too vague to constitute valid gift to charity. In Morarji 
V. Nenbai{f) a gift to “dharma” was held to be bad. In Deoshanker v. Moiiram{g) 
a bequest to be expended on “ dharmada ” was held to be void and in 
Shambai v. Goverdhan(h) a bequest for “dharmao kam” was held to be void. 
But if the word “dharma” is used in conjunction witho ther words denoting a 
general intention to charity the bequest will be held to be good(i). In Abdul 


(s) 62 Cal. 1062; 39 C. W. N. 1154. 76 (foot-note). 

(а) 9 Ves. 390 ; 10 Ves. 521. (e) 6 Bom. 24. 

(б) 41 C. W. N. 321; (see also Chichester (/) 17 Bom. 351. 

Diocessan Funds v, WintUt (1944) W, N. (g) 18 Bom* 136. 

(ft) A. I. R. (1925) S. 195. 

(c) 23 Bom. 723 (P. C.). (i) Vaidyamtha v. Swami Naiha. 20 Bom. 

(d) Adv.-Qeneral v, Damoihec, 1 Bom. H. C, R. L. R. 1121. 



89 - 90 ] 


OF UNCERTAINTY. 


161 


Sakur v. Ahidiaker(j) a bequest for “dharmakriya” by a Cutchi Memoii was 
upheld (for further commentary see Commentary to sec. 118). 

Khairat : — A bequest to “ Khairat” was held to be void for uncertainty(^). 

Examples of Valid Charitable Bequests. — InGangabai v. Thavar Mulla(l) 
the will of a Khoja directed that a certain fund “ be disposed of in charity as my 
executor shall think right.” It was held to be a valid charitable bequest. In 
Advocate-General v. HoYmusji{m) a bequest of a certain sum of money to the trustees 
upon trust to be expended by them for such charitable purposes as they may think 
fit was held to be good. In Smith v. Massey{n) a bequest to trustees to be used 
by them ‘ in such charities as the trustees may think deserving ” was held to be 
good. In Advocate-General v. Jimabahai{o) the testator directed his executors 
to set apart Rupees three lacs and to invest them in Government Securities and to 
spend the sum in connection with some good works or charity in such manner as 
they might think just and proper, such as hospital, sanatorimn, suvavadkhana, 
(maternity home), musafarkhteina, madressa, etc., was held to be good. In Mano- 
rama v. Kali Charan(p) a direction to the executors to set apart a specific sum for 
distribution among the testator’s “poor relations, dependents, and servants” 
was held to be good. In Rajendra v. Raj Coomari{q) a direction to the executors 
to spend the income of a certain fund in feeding the poor and indigent was held 
to be good. In Parbati v. Ram Barun(r) a Hindu will contained the following 
residuary clause, “ And as to the rest and residue of my estate I give and devise 
the same to my executors in trust to spend and give away the whole thereof in 
charity in such manner and to such religious and charitable purposes as he may 
in his discretion think proper.” It was held to be valid. 

Consequences of a bequest being held void for uncertainty. — ^If a 
bequtest is held void for uncertainty its effect is that the property reverts to the 
estate of the deceased and will fall into the residue if there is a residuary clause 
in the will. Questions arise what happens if the claim of the legatee or of the heir 
is barred by limitation. Can the executors in such a case set up an adverse title 
and claim the property as their own ? Such a question recently arose(5) where 
a charitable trust purported to be created by will was held void for uncertainty 
but it was held that the executor of the will had by his conduct dedicated the 
property to charity and that after twelve years of adverse possession the title to 
it had vested in charity. See also Fazlehnssein v. Mahomedally{t) w^here a Wakf 
was void but it was held that the trustee could not be permitted to assert an 
adverse title on his own behalf. 

90. The description contained in a will of property, the 
Words describing subjcct of gift, shall, unlcss a contrary intention 
subject refer to appears by the will, be deemed to refer to and 
toStioraiS? comprise the property answering that description 
tor’s death. at the death of the testator. 

[This is sec. 77 of the Succession Act X of I860. It applies to HinduSt etc.] 

This section is taken from section 24? of the English Wills Act, 1887. 

(j) 54 Bom. 358. 

(k) MaHamhai v. Fatmdbaii 31 Bom. L. R 
135. 

(0 1 B. H. C. R. 71. 

(m) 29 Bom. 375. 

(n) 30 Bom. 500. 

(0) 41 Bom. 181. 

11 


(p) 31 Cal. 166. 

(q) 34 Cal. 5. 

(r) 31 Cal. 893. 

(») Lala Hemchand v. Lala Peary Lalt 69 T. A. 

137; 45 Bom. L. R. 27. 

[t) (1943) Bom. 495. 
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A will should not be so construed as to lead to intestacy with regard to some 
part of the testator’s property unless the wording makes it necessary to do so 
but it must be construed with reference to the property of the deceased comprised 
in it to speak and take effect as if it had been executed immediately before the 
death of the testator and as if the conditions of things to which it refers is that 
existing immediately before the death of the te&tator(w), unless a contrary inten- 
tion appears by the will, in the will there is annexed a schedule of properties 
in the possession of the testator at the time of making the will and if the testator 
has acquired additional properties at the date of his death, the appending of the 
schedule to the will is no indication that the testator intended to dispose of those 
properties only(t;). This section has no application to the description of the legatees 
but only applies to the description of the subject of bequest. 

Where a thing bequeathed is generic and may increase, diminish or otherwise 
change during the testator’s life so that the description may from time to time 
apply to different amounts of property of like nature or to different subjects, 
then the effect of this section is that the property answering the description at 
the death of the testator passes under the gift, e.g.. In re Bussell^ {w), where the 
testator who was at the date of his will entitled to a third share in a partnership 
business bequeathed his interest in the partnership and subsequently acquired 
the entire business of the firm, it was held that the whole of the testator’s interest 
in the business at the time of his death passed. A bequest of “ all my stock-in- 
trade and debts accruing therefrom ” will pass any additional stock-in-trade 
purchased by the testator after the date of the will(tr). A general bequest of all 
the testator’s goods in a particular house or place will pass all the goods found 
there at the time of his death though not there at the date of the will(^). A 
general devise of “ my lands ” was held to pass the land contracted to be purchased 
but not actually conveyed(;s). 


Contrary Intention. — No contrary intention is shown by the mere use of a 
possessive adjective, e.g., “ my stock but such a possessive adjective may be 
an indicator that the gift is not generic{a). Even the word “ now ” does not 
always imply a contrary intention(6). The intention must be gathered from the 
text of the will(c). (Halsbury, Vol. 3*4, pp. 236-238.) In case of a bequest of a 
specific thing if the testator showed a clear intention to dispose of such goods as 
belonged to him in a particular place at the date of bis will, property afterwards 
brought there would not pass((i). Where the bequest is of a specific sum of 
stock in the funds and the testator subsequently sells it away and purchases 
other stock of precisely similar amount the bequest will not include such latter 
stock(^). See also sec. 166. A gift of a house I now live in ” was held to be 
a gift of specific property and to refer to the house occupied by the testatrix at 
the date of her will(/). In Be Whitby^ Public Trmtee v. Whitby(g) the word 
‘‘ now ” was construed as indicating a contrary intention and only those articles 
passed which were deposited in the safe deposit at the date of the will. But if 
such words as “ now occupied by me ” are merely added as an additional 
description not intended to cut down the generic description the devise will not 
be restricted to property belonging to the testator at the date of the will so as to 
exclude after-acquired property(^). The use of the present tense, e.g,, a devise 


(u) Bodi V. Vmkaiasttaynit 38 Mad. 369. 

(r) Ttnthnathammal v. Amhmandam, A. I. R, 
(191.0) M. 12. 

{w) 10 Ch. D. 432. 

(.y) Goodlad v. Brnnett, 1 K. <t J. :541. 
iy) Suyer \\ Sayer, 2 Vern. 088. 

(s) Achetly v. Vtfnon, 10 Mod. 5 X 8 . 

(«) In re Anderson, (1928) W. N. 40. 

(«?) in re Hwtim, hloyd v. fJafeheU, (1920) 2 
Ch. 


(c) In re Reeves, (1928) W. N. 80. 

(d) Cole V. SeoU, 1 M. 4 S 5 . 51S. 

(<») Re Gibson, 2 Eq. 069 ; Sidney v. Sidney, 
17 Eq. 66 . 

(/) Williams \ . Dmen, 9 E. J. (N. S^) 200. 

(i?) (1944) W. N. 06. 

(^) All Souls College v. CoddHngion, 1 P. W. 
597; Wagstaff v. Wagstaff, L. R. Eq. 229 ; 
MsL Ranged v* Harisa, A. I. R. (1982) 
Nag. 163, 
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of land ‘‘ of which {I am seized ” will not restrict a general devise to property 
belonging to the testator at the date of the will{i). 

In some cases, even though no contrary intention appears on the face of the 
will, still from the inaptness of the description, after acquired property may be 
excluded, e.g,, where A devised ‘‘ my cottage and all my land at S,” and A subse- 
quently contracted to purchase a large mansion house at S, the mansion was ex- 
cluded(J). 

A will may speak of or about any other date and may make stipulations as to 
time which may run from any date from which the testator meant that it should 
run, e,g., a Hindu by his will directed that his wife should adopt a boy if any of the 
paternal uncle’s sons might get a son and seven years time was allowed for this, 
it was held by their Lordships of the Privy Council that the seven years were to 
be computed from the date of the will and not the death of the testator(A:). 

Description of Donees. — This section has, as stated above, no application 
to the description of donees. Where a donee is designated by a description which 
may at different times apply to different individuals and the context does not 
point to any future Lime as the time at which the donee is to be ascertained then 
prima facie the only person who is entitled to take is the one who satisfies the 
description at the date of the will, if there was any person who to the knowledge 
of the testator then satisfied it, e.g., if a testator make a bequest to his son John 
the bequest will take effect in favour of his son of that name at the date of the 
will and of him only(Z), Similarly where there is a bequest to “ my wife ” the 
testator must be deemed to consider his wife at the date of the will. He cannot 
be supposed to refer to a future wife as marriage subsequent to will would revoke 
the will under sec. 69. Again if a bequest is made to the wife of B and B had a 
wife C living at the date of the will and C died in the lifetime of the testator and 
B married a second wife D, D is not entitled to the legacy(w). 

But where the context shows that the donee is to be ascertained in the future 
but does not show at specific time, then the first person to satisfy the descriptions 
is presumed to be intended, e.g., if a bequest is to a son ” or a child ” of A and 
if there is no son or child of A living at the date of the will, it will go to the first 
son or child of A who comes into existence before the death of the testator, (Hals- 
bury, VoL 34, p. 266). 

Example 

A testator devised his property to A for life and after his death the property was directed 
to be divided into four parts between one child of A, one child of B, one child of C, and 
one child of D. At the tina.e of the making of the will and of the death of the testator B 
only had a child, namely, a daughter. But after the testator’s death and at the death of A 
there were children, both sons and daughters of A, C, and D. Held, that the gift to one 
child was not void for uncertainty and that the eldest child of A, C and D, whether a son 
or daughter, were entitled to the property(n). 

Where the bequest is made simply to a class of persons, then section 111 applies 
and it will go only to such as are alive at the testator’s death. 

Where a bequest is made to the wife of a third person, the rules are : — 

(i) If the third person has a wife living at the date of the will, the bequest 
will be confined to her only and if she dies, the after taken wife will not be entitled 
to the legacy. 

H) Jiiendra v. Niitya, 18 C. W. N. 140 ; (1) Amyot v. Dwarris, (1904) A. C. 268. 

Doc d. York v. Walker, 12 M. & W. 591. (m) Boreham v. Bigncdl, 8 Ha. 131 ; Bunms 

(i) Re portal and Lamb, .30 C. D. 60; In re Truste, 10 L. T. N. S. 184. 

Knight, 34 Ch. D. 518. (n) Pmell v. Davies, 1 Beav. 532; Ashbnrmr 

(k) Jagannath Rao v. Rambharosa, 38 Bom, v. Wilson, 17 Sim. 204. 

li. R. 776 (P, C.). 
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(ii) If the third person has no wife living at the date of the will, any wife 
living at the death of the testator shall take the legacy. 

(Hi) If the third person has no wdfe living at the date of the will or at the 
death of the testator any woman with whom the third person shall first marry 
shall be entitled to the legacy. (Jarman on Wills, 6th Edn., p. 308). Under the 
Succession Act in the last case the bequest would be void. (See ill. see. 112). 

Accordingly where a Hindu by his will bequeathed portions of his property 
to the wives of his unmarried sons and the sons, subsequent to the testator’s death 
inarried persons who had been born when the testator was alive, it was held that 
the becpiest was valid according to Hindu law(o). 

91. Unless a contrary intention appears by the will, a be- 
Pouer of appoint- q^^^st of the estate of the testator shall be con- 
ment executed by strued to include any property which he may have 
general bequest. power to appoint by will to any object he may 
think proper, and shall operate as an execution of such power ; 
and a bequest of property described in a general manner shall be 
construed to include any property to which such description may 
extend, -which he may have po-nxr to appoint by will to airy object 
he may think proper, and shall operate as an execution of such 
power. 

[This is sec. 78 of the Succession Act X of 1865 • It does not apply io Hindus, etc. See 
Schedule 111-] 

“ Unless a contrary Intention appears by the wulP* these words occurred 
in the same section and full effect must be given to them. Where they do not occur 
there is no reason for applying the qualification. 

This section is based on section 27 of the English Wills Act. Under the 
English Statute a general devise or bequest of realty or personalty operates, 
unless a contrary intention appears by the will, as an execution of any general 
])ower of appointment capable of being exercised by wdll. Under the English 
Statute the words are “ any estate which he mdy have power to appoint in any 
manner he may think proper ”, while the w'ords used in this section are “ any 
property which he may have power to appoint by will to any object he may think 
jiroper The effect of the section is to put the property over which the testator 
has a general power of appointment by will on the same footing as his olvn pro- 
perty. The section applies only to a general power. 

Definition of ‘‘Power of Appointment”. — When a person is invested 
with power to determine the disposition of property of which he is not the owner, 
he is said to have power to appoint such property. (Sec. 69, Explanation). 

Glassification of Powers. — Under this Act two kinds of powers are men- 
tioned, (1) a general power of appointment and (2) a special power of appointment. 

General Power 

A power is said to be general when property is bequeathed to A in trust for 
any person or persons and in such shares and proportions as A shall by any deed 
or will appoint, and in default of appointment to B. Here although A is not the 
beneficial owner of the property, yet he has the povrer at any time to dispose of 

(o) Dinesh Chandra v. Biraj Kamini, 15 C. AY. N. 945=39 Cal. 87. 
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the property as he likes and he may appoint the property to himself (p). Such 
a power of appointment is of great value and is nearly as good as ownership of 
the property, and the donee takes the property absolutely. Similarly if the donee 
is given a life interest coupled with a general power of appointment by deed or 
will, the donee may by executing a deed in his favour convert the life interest 
into an absolute interest. In Bapuji R. Kerawalla v. Haji Esmail{q) a testator 
bequeathed his house to his nephew for life and directed that the ne])hew should 
take the net income but he cannot sell or mortgage the said house and after the 
decease of my nephew the house shall be received by such persons and in such 
manner as my said nephew by his will or by any deed or writing whatever appoint 
and if he should not leave his will or deed or writing I givT the house in gift after 
his decease to his children in equal shares'". The nephew contracted to sell the 
house. On a question on title on originating summons it was held that in spite 
of the restrictions in the will the nephew took the house absolutely, and he could 
convey direct to the purchasers or he can first ajipoint to himself and then convey. 
A bequest to a female (whether sole or covert) for life and after her decease to 
such person as she shall appoint and in default of appointment to her executors, 
administrators and assigns is equivalent to an absolute gift, (Farwell on Powers, 
p, 14). In Shrinbai v. Ratanbai{7) a Parsi by his will gave life interest to his 
wife and directed as follows : — “ In her lifetime keeping God and Meher Davar 
(Dispenser of Justice) before her mind my wife shall duly, as I have directed her 
orally, make her will, etc.” It was held that the clause gave to the wife a valid 
general power of appointment. A power of appointment is also to be deemed 
general, although it may be exercisable with the consent of the trustees(5). 

A power of appointment implies three persons : — (1) The creator or donor of 
the power ; (2) the donee or appointer of the power, i.e., the person to whom the 
power is given and (3) the appointee, i.e., the person in whose favour the power 
is to be exercii^ed. 

What is Sufficient Execution of General Power: 

Sec. 91 is confined to the execution of general powers and it states that a 
general bequest of the property of the testator shall be deemed to include the 
property over which the testator has a general power of appointment and shall 
operate as an execution of the power unless there is a contrary intention. In 
other words, if the testator has a general power of appointment over a certain 
property, either by deed or by will, and he fails tb execute the power, but dies 
leaving a will containing a general residuary clause or a clause bequeathing all 
bis estate and effects to a particular person, the property over which the testator 
had the power of appointment will pass under such a bequest or under the residuary 
clause as the case^ may be(<). A direction to the executors to pay the testator's 
debts out of his estate operates as an execution of a general power in favour of 
executors(w). Before the passing of the Wills Act of 1837 in England a general 
devise of the property by a testator was no execution of his power of appoint- 
ment, but operated only on the property that was the testator’s own. In order 
to effectually execute the power of appointment the testator was required to 
refer to the property oVer which he had the power of appointment. Sec. 27 of 
the Wills Act in England provided a remeldy for that. It is also immaterial whether 
the will containing a general bequest is of a date prior or subsequent to the instru- 

( p) Imin V. Fairer f 19 Ves. 86. (s) Jn re Phillips, Lawrence v. Huacfablef (19S1) 

(q) 46 Bom. 694 ; London Chartered Bank v. 1 Ch. 847. 

Lampn€re,Ij.n.4iP. C. 572 (this case (/) Spooner^s Trust, 2 Sim. (X. S.) 129; 

was followed in Gregory v. Samuel, 21 C. AUorney-Geneial v. Brackenbury, 1 II. A 

W. N. 992). C- 782. 

(r) 45 Bom. 711 (P. C.); 48 I. A. 69. (u) Wilday v. Barnett, 6 Fq. 1 8. 
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ment creating the power{i;). Thus in Dinshaw v. Dinsliaw{v) N. J, Wadia made 
his will in 1885 appointing his wife to be executrix and gave his residuary estate, 
in the event of his dying without issue to certain charities. In 1888 the testator 
executed a deed of settlement of his Ambolee properties. That deed contained 
a power of appointment to himself providing that the trustees shall hold the 
said property in trust for such person or persons or charity or charities as the said 
N, J. Wadia should by deed or will appoint. It was held that the testator had 
exercised the power of appointment reserved to himself under the settlement of 
1888 by the will of 1885. The power of appointment may have been given by 
deed or will but the essential condition under this section is that it must be capable 
of being exercised by will. 

A general power differs from a special power or a trust power in the following 
respects : — In the case of a general power there is no trust reposed and if the power 
is not exercised sec, 91 will come into operation ; but in a trust power if the power 
is not exercised equity in order to carry out the trust will interfere and distribute 
the property amongst all the objects of the power in equal shares and the class will 
take per capita as tenants in common(tt?). There is also another distinction be- 
tween a general power and a special power and it is this — ^that in case of a general 
power the assets will be available to the creditors of the testator in preference to 
the volunteer in whose favour the power is exercised(a!). In the case of a general 
power if there is a gift over in default of execution of a general power the gift over 
will take effect if the power is not exercised but in case of a special power the gift 
over is always implied whether it is expressly mentioned or not. Even if the power 
to appoint is invalid the gift over in default will be given effect to so as not to dis- 
appoint the appointees( 2 /). No such implication will arise in case of mere powev(z). 

Contrary Intention, — ^The contrary intention sufficient to counteract the 
provision of this section must be clearly expressed or implied by the will. Con- 
trary intention is not to be presumed by the mere fact that the power of appoint- 
ment is contained in a document executed before or after the date of the will(< 2 ). 
An* ineffectual attempt to appoint is also not evidence of a contrary intention(6). 

Hindu Law and Power of Appointment. — As the power of appointment is 
purely a creature of English law, this section is not applied to Hindus. But 
the Hindu law also recognises such powers with certain limitations. These 
limitations are : — (1) that the appointee should be a person who was alive at the 
death of the testator(c), and (2) that the appointee must be ascertained when 
the event arises on which he is to take(d). 


92. Where property is bequeathed to or for the benefit of 
im lied ift to obJccts as a Specified person may appoint, 

objerts of power in or for the benefit of certain objects in such propor- 
of appoint- tions as a specified person may appoint, and the 
will does not provide for the event of no appoint- 
ment being made ; if the power given by the will is not exercised, 
the property belongs to all the objects of the power in equal shares. 


(v) Bayes v. Coofc, 14 C. D. 53 ; Dinshaw v. 
Dinshaw,, 81 Bom. 478, (same as Sorc^ji 
V. Sorahji, 9 Bom, R. 488). 

(so) Wilson V. Duglas, 24 Ch. B, 244. 

(aj) In re Phillips, Lawrence v,^uxtable, (1931 ) 
1 Ch. 847. 

(y) Byramji v. Batnagar, 18 Bom. 1. 

(s) Be Vfeeke^s Settlement, (1897) 1 Cb. 289. 
(«) IHmhaw v. Dinshaxo, 31 Bom. 472, 

(5) Be Spoonet^s Trust, (1851) 2 Sim. (N. S.) 


129. 

(r) Tagore v. Tagore, 9 B. L. R. 877. 

{d) Javerbai v, Kablibai, 16 Bom. 492 ; Moii- 
vahu V. Mamubai, 21 Bom. 709, 24 I. A. 
93 ; Manorama v. Kali Charan, 31 Cal. 
166 ; Bhagabati v. Kali Charan, 88 Cal. 
468 (P. C.); Mahim Chandra v. Kara 
Kvmari, 42 Cal. 561; Adv.-General v. 
Viikaldas, 22 Bom. L. R. 1005. 




91 - 92 ] 


EXERCISE OR SPECIAL POWER OF APPOINTMENT. 


uit 


IllusiraUon 

A, by his will, bequeaths a fund to his wife, for her life, and directs that at her death 
it shall be divided among his children in such proportions as she shall appoint. The wido^^ 
dies without having made any appointment. The fund will be divided equally among the 
children. 

[This is sec. 79 of the Succession Act X of I860, The words shall appoinV^ is changed 
into '’■may appoint It does not apply to Hindus, etc,] 

Special Power 

This section deals with special or limited powers of appointment. These are 
powers in the nature of trusts. As stated in the illustration there is a trust created 
by the donor of the power of appointment but instead of the donor himself indicat- 
ing the objects of the trust he empowers the donee of the power to make the selec- 
tion, out of the objects specified by him ; if the donee does not exercise that right 
of selection, then instead of disappointing the objects, this section provides that 
the property will go to all the objects of the power in equal shares. 

The conditions laid down before this section can be applied are : — (1) Objects 
for whose benefit the power is created must be indicated ; (2) there must be no 
provision in the instrument creating the power that in default of appointment 
the property should be distributed in a particular manner and (8) the power must 
be given by a will and not by a deed. 

To exercise a special power there must be either, (1) a reference to the power 
or (2) a reference to the property subject to the power or (3) an intention otherwise 
expressed in the will to exercise the power, (Halsbury, Vol. 84, p. 158). If 
either of these references is absent in the will, then the power shall be deemed not 
to have been exercised and if there is no provision for default of appointment, 
then the property will go to all the objects of the power in equal shares. 

In the case of a special power if the power is exercised the Court will not 
interfere and control the discretion or prescribe a mode of exercising it. The 
Court will only interfere if the power is not exercised. Until the donee of the power 
exercises the same, the rule is that the property vests in all the members of the 
class and they will take in default of appointment, e,g,, if a property is given to the 
children of A as B shall appoint, the property vests in all the children of A at the 
death of the testator and those children alone of A only will take in default of 
appointment to the exclusion of any after born child of A. But if a life interest 
intervenes the children born during the life of the life-tenant will be included. 

Examples 

(1) A certain property was settled on A and B for their joint lives, and on the death 
of the survior, among all and every the children of A, in such shares as A might by will 
appoint. A had sevefn children at the date of the settlement, one of whom died before A 
who died without executing the power of appointment. It was held that the property should 
be divided into seiven shares, one of which was to go to the representatives of the deceased 
child(e). 

Note. — In the case of a special power, if the instrument gives the property to a class 
but gives power to A to appoint in what shares and in what manner he likes, the property 
vests until the power is exercised in all the members of the class and they will take in de- 
fault of appointment including any member of the class who shall have predeceased the donee 
of the power. But a direct gift without the intervention of a life interest to the children 
as A may appoint goes apparently to all the children living at the death of the testator to 
the exclusion of those born afterward, though before the death of A(/). 

(2) A property is settled on A for life with remainder to the children of A as he shall 
appoint. At the date of the settlement A had three children. At the date of his death he 

(e) Lambert v. Thwaites, L. K. 2 Eq. 155. (/) Coleman v. Seymour, 1 Ves. Sen. 209. 
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had five children, A failed to exercise the power. The property shall be divided amongst 
the five children of A in equal shares(g). 

(3) A testator disposed of his property as follows: — ‘‘To my son A two shares — 
only interest. To my daughter B and C one share each — only interest. Shares shall not 
be transferable during their lifetime. At the demise of my children without issue shares 
to be divided in the above proportions to the survivors. In the event of issue they to have 
power to bequeath their share to any one of their children they may select.” C married 
and by marriage settlement her share was settled on certain trusts. C and her husband 
subsequently made a joint will constituting the survivor sole heir. C died leaving one 
child. C’s husband and trustees filed a suit for construction. Held : that the settlement 
was void, that the power of appointment given to C was not exercised properly by joint will 
and that the child of C was entitled to her share(l^). 


93. Where a bequest is made to the “ heirs ” or “ right 
, heirs ” or “ relations ” or “ nearest relations ” or 
^Bequesuo^h ens^ ^4 family ” or “ kindred ” “ or “ nearest of kin ” 

person without qj. “ next-of-kin ” of a particular person without 
qua 1 ying terms. terms, and the class so designated 

forms the direct and independent object of the bequest, the pro- 
perty bequeathed shall be distributed as if it had belonged to such 
person and he had died intestate in respect of it, leaving assets 
W the payment of his debts independently of such property. 

lUmtmtions 

(i) A leaves his property “ to my own nearest relations.” The properly goes to those 
who would be entitled to it if A had died intestate, leaving assets for the payment of his 
debts independently of such property. 

(ii) A bequeaths 10,000 rupees “ to B for his life, and, after the death of B to my own 
right heirs.” The legacy after B’s death belongs to those who would be entitled to it if it 
had formed part of A’s unbequeathed property. 

(Hi) A leaves his property to B ; but if B dies before him, to B’s next-of-kin ; B dies 
before A ; the property devolves as if it had belonged to B, and he had died intestate, leaving 
assets for the payment of his debts independently of such property. 

(iv) A leaves 10,000 rupees “to B for his life, and after his decease to the heirs of C.” 
The legacy goes as if it had belonged to C, and he had died intestate, leaving assets for the 
payment of his debts independently of the legacy. 

ITAis is sec. 80 of the Sitccession Act X of 1865. This section does not apply to Hindus etc.] 

This section is to be read with section 97. The distinction between this sec- 
tion and section 97 is that under section 97 the words “ A and his heirs ’’ etc., are 
words of limitation and do not denote direct objects of the gift (see ill. (i) to sec. 97), 
whereas under sec. 93 the words “ heirs ’’ or ‘‘ next-of-kin are words of pur- 
chase and denote a direct and independent bequest. In order to invoke the opera- 
tion of section 93 the conditions laid down in the section must be complied with, 
rdz. (1) The class designated forms the direct and independent object of the 
bequest ; e.g., in illustration (i) ; (2) there must be no qualifying terms in the will 
in relations to the bequest(i), the expression “ without any qualifying terms ’’ 
was construed to refer to bequest ’’ and not to “ heirs ” etc., in this case, but 
with respect it is submitted that is not the correct view, the natural reference is 
to “ heirs ’’ etc., and (3) the next-of-kin ” etc., must be of a particular person 
and that particular person may be the testator himself as in ^7i. (ii). 


(g) Crone v. OdelU 1 Ball and Bea. 440. 
(ii) Fthnen v. Simpson^ 4 Cal, 514. 


(i) Pestonfi v. Khurshedbai^ 7 Bom. L. R. 
207. 
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When is the Glass to be ascertained. — Subject to any contrary intention 
declared in the will the class of heirs, etc., must be ascertained at the date of the 
testator’s death( j). The words of the will may indicate the point of time at which 
the class is to be ascertained. The expression used in this sec. is “ without any 
qualifying terms ”. The contrary intention may be gathered from the context 
of the will. Thus a gift to children “now living” wnll include only those in 
existence at the date of the will and all children born after the date of the will 
will be excluded(A;). The language of the will may indicate the period of distri- 
bution when the class is to be ascertained, (see ilL ii), 

f 

Leaving Assets for the Payment of his Debts independently of such 
Property — Under section 323 the executor or administrator of a deceased 
person is required to pay all the debts left by the deceased before the payment of 
any legacy. If a man dies leaving a will bequeathing property X to “ his heirs ” 
and has also left other property, then that other property so far as it will extend 
will first be ap])lied in the payment of his debts and the “ heirs ” will take the 
property X, without any liability to pay the debts of the deceased. But if a per- 
son dies intestate leaving heirs, his property will be first applied by his administra- 
tor in the payment of his debts and the surplus will go to his heirs. That is the 
distinction laid down by the expression “ leaving assets for the payment of his 
debts independently of such property.” 

Shelly^ s Case, — One of the rules in this case is that if an estate is vested in 
trustees in trust for A for life with remainder in trust for the heirs of A, then A 
takes an estate in tail. This section is a departure from this rule. Here, if a 
property is given to A for life with remainder to the heirs of A, the property will 
after A’s death belong to the next-of-kin of A, in accordance with the rules of 
intestate succession (see ill. iv). The rule in Slielly^s case was not applied to 
Parsis(Z). It was also not applied to Portuguese(m). 

“ Heir — ^This word is defined in the Indian Trustee Act XXVII of 1866 
as follows : — In the case of a will made or an intestacy occurring before the first 
day of January, 1866, “ heir ” shall mean the person claiming an interest in the 
immoveable property of a deceased person under the laws concerning descent 
applicable to such property ; and “ devisee ” shall, in addition to its ordinary 
signification, mean the heir of a devisee and the devisee of an heir, and generally 
any person claiming an interest in the immoveable property of a deceased person, 
not as heir of such deceased person, but by a title dependent solely upon the opera- 
tion of the laws concerning devise and descent. 

In the case of a will made or an intestacy occurring on or after the first day 
of January, 1866, “heir” shall mean any person claiming an interest in the im- 
moveable property of a deceased person under the rules for the distribution of an 
intestate’s estate*; and “ devisee ” shall mean any person taking immoveable 
property under a bequest, and any person, other than an executor or administrator 
claiming an interest in immoveable property, not as entitled thereto under the 
said rules, but by a title dependent solely upon the operation of the laws 
concerning intestate and testamentary succession. 

An heir comes into existence only on the death of the ancestor. No one can 
be the heir of a living person(?^). Therefore when a bequest is made to the heirs 
of a person those persons who would be entitled to inherit the property of that 

{j) Dinbai v. Nussetwanji, 49 I. A. 323 at (/) Mithibai v. Limji N, Banaji, 5 Bom. 506, 

p. 328. See also In re Sutton, Eians v. (in appeal) C Bom. 151. 

Oliver, (1934) 1 Ch. 209. (m) Aniao v. Ardeshir, 1 Bom. L. K. 303. 

(A:) James v. Bichardson, (1677) 1 Eq. Cas. (??) Gurudas v, Bhupendra Nath, A. 1. R. 

214. (1939) C. 206. 
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person on his death intestate, i.e., his next-of-kin are meant. In a gift to the 
“ heirs of A ” the heirs take in the proportion laid down in Part V, Chapter II in 
case of Europeans etc. and in Chapter III for Parsis in case of intestacy. A 
bequest to the “ heirs of my brothers and sisters was held to be a gift to the 
sisters and the daughter of the deceased brother(o). 

The word heir ” would include all the next-of-kin of the deceased unless any 
is expressly excluded. In Dinhai v. Nusserwanji{p), a Parsi by his will provided 
that after the death of his widow his property be held in trust for his son J for life 
and on J’s death to his widow and chi^^ren. If J died without issue Rs. 10,000 
to be paid to J’s widow and to divide the residue “ among my heirs ” according 
to the law of intestate succession among Parsis excluding the widow of J from 
getting any share in such distribution, J died without issue leaving widow who 
claimed the residue. It was held that she was excluded. 

“ Relations ” and “ Next-of-kin 

Relations. — ^\^hen a legacy is given by a testator to my relations ” or ‘‘ to 
my nearest relations,” or ‘‘ my most necessitous or poorest relations ” the legacy 
will be distributed amongst the persons w-ho would be entitled under I he order of 
succession, if the person bequeathing the legacy had died intestate and would 
include a wife(9}. (See ill. i, see also Halsbury, Vol. 34, p. 821). The word ‘‘next- 
of-kin ” must also be construed in the same sense. In England a distinction is 
taken between those who are related by blood and those who are related hymaniage^ 
and, if a bequest is made to the relations, simplidtery the bequest is to the nearest 
in blood to the propositus and will exclude the husband or wife(r). It is not so 
under this section. In a bequest to “relations,” the relations by blood or by 
marriage will take unless there is anything contrary in the will. 

As there is no distinction under the Act between those who are related by 
half blood and those related by full blood under the expressions “ relations,” 
or “ next-of-kin ”, etc., persons related by half blood shall be entitled to succeed 
equally with those related by full blood. 

A bequest to “ Friend and Relations ” means a bequest to relations, the word 
“ friend ” being taken as synonymous with “ relations ”{ 5 ). A gift to “ deserving 
poor relations ” will receive the same construction as a gift to relations(f). Perpe- 
tual trusts for benefit of ‘'poor relations or descendants” are, however, charitable 
(u). But bequest of this kmd must not be confined to the heirs or next-of-kin of 
the testator. In Atiia v. Madha{v) It was held that a trust the income of which 
w^as to be applied in perpetuity for the benefit of the “ poor relations or poor 
descendants” of the testator was charitable. But on the other hand a trust to 
benefit only the poor members of the settlor’s family is not a charitable trust(w 7 ). 

Where power is given to a person to distribute a fund “ among my relations, 
in such manner as he ^hall think proper ”, the appointment cannot be in favour 
of any relative who is not within order of succession((r). But when the power is 
to distribute the fund amongst such of my relations as A shall in his discretion 
select, A is not confined to the relations within the order of succession(jy), (See 
Williams on Executors, 12th Edn., pp. 720-721.) 

(o) In re Dale, (1931) 1 Ch. 357; In reCossen- Wedmore v. Woodrooffe, Ambl, 636. 

tine, (1983) 1 Ch. 119. (tt) White v. White, (1802) 7 Ves. 423, 

( 3 ?) 49 I. A. 323. (o) 14 Rang. 673, 

(q) If itftom V. Harris, 2 Ves. Sen. 527, (m) Taw Chew v. Taxo Koch, (t989) Rang. 

(r) Hedton v. Foster, L. R. 3 Ch. App. 505 ; 520; A. I, R. (1939) R. 203. 

Cholmondeley v. Lord Ashburton, 6 Beav. (a?) Re Dedhin, Starkey v. Eyres, (1899) 3 Ch. 

86. 565. 

is) Cower v* Mainwaring, 2 Ves. Sen. 86. (y) Finch v. Hollingtoork, 21 Beav. 112. 
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Family. Family ” is not a technical word and is of flexible meaning, 
pe prima^ legal meaning of the word “ family ” is children. But the word 
“ family ” is also construed according to English law in various senses, such as 
kindred, or relations, or in its primary meaning as children only to the exclusion 
even of the wife( 2 ). It may mean a man’s wife, children and servants or his wife 
and children, (Halsbury, Vol. 28, p. 747, Hailsham Edn., Vol 84, p. 806). Accord- 
ing to sec. 93, however, a bequest to family smpliciter is a bequest to all the 
persons who would be entitled in case of instestacy. In Khetter Mohan v. Gunga 
Narain{a), the word “ family” was held to mean the testator’s descendants and 
their wives living at the time of his death(fc). The word “ family ” may be con- 
trolled by the context and may include the wife(c) or “descendants” generally(d) , 
Sometimes the word “family” is held void for uncertainty, e.s., a bequest to 
“ my daughters, their husbands and families ”(e). A gift to the families of A 
and B was construed as a gift to all the children of A and B per capita, in joint 
tenancy(^). 

Next-of-kin. — ^’V'^here there is a gift to the testator’s next-of-kin without 
more, all those who are kindred of the testator at the date of his death will take 
as if that person ha<] died intestate ; and when there is a gift to the next-of-kin 
of any other person and if that other person dies before the testator the property 
will go to the next-of-kin of such person at the testator’s death. (See ill. in). 
If that person smrvives the testator, the class is to be ascertained at that 
person’s death. (Halsbury, Vol. 28, p. 756). 

Brothers-in-Law, Sisters-in-Law Where a bequest is made “ to be 
divided between my sister-in-law and my brothers-in-law”, it was held that the 
persons entitled to the bequest were (i) the spouse of a brother or sister of the 
testatrix or (ii) the brother or sister of the husband of the testatrix(g). 

94. Where a bequest is made to the “ representatives ” or 
Bequest to “ l^gal representatives ” or “ personal representa- 
“ representatives, ” tives ” or “ executors or administrators” of a 
etc., of particular particular person, and the class so designated forms 
person. direct and independent object of the bequest, 

the property bequeathed shall be distributed as if it had belonged 
to such person and he had died intestate in respect of it. 

Illustration 

A bequest is made to the “ legal representatives ” of A. A has died intestate and 
insolvent. B is his administrator. B is entitled to receive the legacy, and will apply it 
in the first place to the discharge of such part of A’s debts as may remain unpaid: if there 
be any surplus B will pay it to those persons who at A’s death would have been entitled to 
receive any property of A’s which might remain after payment of his debts, or to the re- 
presentatives of such persons. 

\This is sec, 81 of the Succession Act X of 1865, It does not apply to Hindus , etc,] 

In a bequest made to the “ representatives ” of any person whether simply or 
with the added qualification of legal ” or ‘‘ personal ” and the class so denoted 
forms the object of the bequest as a direct and independent objdct, the word 
is not a word of limitation as in sec. 97 (see ill, i) a bequest to ‘‘ A and his repre- 
sentatives,” but is a word of purchase as in illustration to this section, a bequest 
to the “ legal representatives of A,” then and in such case the property bequeathed 
is to be distributed as if it belonged to A and he had died intestate in respect thereof. 

(z) Re Hutchinson and Tenantj 8 Ch. D. 540. (c) Blackwell v. Bull, 5 L. J. Ch. 251. 

(а) 4 C. W. N. 671. (d) Williams v. Williams, 20 L. J. Ch. 280. 

(б) Gnanendra v. Surendra, 24 C. W. N. (e) Rolinson v. WaddeJem, 8 Sim. 134. 

(1026) (P. C.) ; see also JDoe d’ M*Henzie (/) Gregory v. Smith, 9 Hare. 708. 

V. Pestonji, Perry, O. C. 581. (g) In re Richards, (1989) W. N. 408. 
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Similarly if a bequest is to ‘‘A, his executors and administrators,” the expres- 
sion “executors and administrators” are words of limitation, (see sec. 97, ill. i). 
But if the bequest is to the “ executors” or “ administrators of A” as in illustration 
to this section, then the expression “ executors or administrators” is a word of 
purchase. 

The difference between section 93 and section 94 is that under section 93 the 
person takes the bequest beneficially^ whereas in the case of a bequest to representa- 
tives, executors, etc., of a particular person simpliciter under sec. 94, the represen- 
tatives, etc., do not take it beneficially but hold it as part of the estate which they 
represent and for the purposes, whatever they may be, for which they hold the 
general estate of the person whose representatives they are {h). 

The words “representatives” or “legal representatives” are sometimes con- 
strued as next-of-kin and in that case they will take the estate beneficially for 
themselves. The context may show that by representatives are meant next-of-kin, 
c.g., where the gift is to them “ equally,” or “ share and share alike ” (i), 

95. Where property is bequeathed to any person, he is 
But without whole interest of the testator there- 

worSof umttatiol in, unless it appears from the will that only a re- 
stricted interest was intended for him. 

[This is sec. 82 of the Succession Act X of 1865. It applies to Hindus etc.] 

In England before the Wills Act a devise of real estate without any words of 
limitation was held to pass an estate for life only and in order that a devise in fee 
should pass, the technical words “ heirs and assigns ” were required to be added. 
This worked a great hardship and section 28 of the English Wills Act remedied this 
hardship. That section provides that, “ where any real estate shall be devised to 
any person without any words of limitatibn such devise shall be construed to pass 
the fee simple or other the whole estate or interest which the testator had power to 
dispose of by will in such real esthte, unless a contrary intention shall appear by the 
will”, (1 Viet. C. 26, sec. 28), Sec. 95 is enacted on the same principle and no 
technical words are required to be added in order to transfer the whole interest of 
the testator. As to whether a particular clause or a particular expression conveys 
the whole interest or a limited interest is in each case a question of construction ,* 
but an unqualified gift will not be cut down hy subsequent words (j). This section 
only enacts that technical words are not nCcessarj^, and hence a gift whether of 
moveable or of immoveable property without express words of inheritance or 
without express power of alienation will carry an estate of inheritance in the absence 
of any contrary intention(A). Where property is bequeathed to a person simpK- 
citer he is entitled to the whole interets, unless it appears from the will that a limited 
interest was intended(Z). In the under mentioned Privy Council case the ex- 
pression “ I leave my house in charge of my wife” was held equivalent to “I 
devise my house absolutely to A.”(m). 

Gift to Hindu Widows. — ^In construing wills of Hindus whether governed by 
the Hindu Wills Act or otherwise under this head the general rules laid dowU in the 
Privy Council decisions stated in the beginning of this chapter must be borne in 
mind. A Hindu generally desires that an estate, specially an ancestral estate, 
shall be retained in his family and also that as a general rule women do not take 
absolute interest of inheritance which they are Enabled to alienate, e.g., a mere 

(h) Mackenzie v. Mackenzie, 3 Mac. and G. {k) Lola Hamjewan v. Dal Koer, 24 Cal. 406 

B^QlLong V. Watkinson, 17 Beav. 471 ; Caralapathi v. Cota, 83 Mad. 91. 

Lord Adtocaie v. Bogie, (1894) A. C. 83. (/) Raghunaih v. Deputy Commissioner of 

(i) Kif^ V. Cleveland, 4 De. G. & J. 477 ; Partdbgarh, 32 Bom. L. R. 129 (P. C.). 

Be Grylls^ Trusts, L. R. 6 Eq. 589. (m) Abiba AH v. Alhafi Mama Ali, A. I. R. 

(i) Tripurari v. Jagat Tarini, 40 I. A. 37. (1942) P, C. 69. 
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gift of immoveable property by a Hindu to his wife does not carry with it the 
power of alienation (n). In Ramchandra v. Vijayaragavulu (o) it was, however, 
held that an absolute gift of immoveable proj)erty to a widow for maintenance 
was not unknown to Hindu law (p). If the husband wishes that an absolute 
power'of alienation should be given to his wife he must give it in express terms (g). 
Whether this rule of Hindu law is modified by sec. 95 which applies to Hindus 
formerly governed by the Hindu Wills Act, see PidZiu/i Chetti v. Varadarajtilu (r), 
where it was held that a gift of immoveable property shnpliciter to his wife will 
convey absolute interest. However, in the dase of Caralapaihi v. Cota (s) it was 
lield that the operation of the ordinary rule of Hindu law that a bequest to a wife 
without words creating an absolute estate conferred only a limited interest was 
excluded by sec. 95. But in Pat Snrajx, Jijibkai{t) the view that under the 
Hindu law in the case of immoveable property given to or devised by a husband 
to his wife the wife has no power of alienation was held to be not sound. 
If the words of the will confer an absolute ownership, the wife will take it 
absolutely. This proposition that in the case of a bequest of immoveable 
property by husband to his wife, the wife has no power of alienation is 
not sound is confirmed by the Privy Council {u) See also Bhoba Tarini v. 
Peary Lall (z;), also Hirabai v. Lakshmibai (w) where it was held that a widow 
taking under her husband’s will takes only a widow’s estate unless the will contains 
express words giving her a larger estate (^’). In Amhalal v. Bai Rewa {y) it was 
held that in order to create an absolute interest in favour of his wife it w^ould be 
necessary for the husband to use express language to that effect {%). The words 
permanent owner like myself” would confer an absolute interest. In Mulchand 
V. Rukshmani (a) a testator bequeathed his property to his wife in the following 
words, “ After my death my wife is to take my property into her possession with 

authority to consume, enjoy or do what she likes After the death of my wife 

my son is the owner of my estate ” ; it was held that the widow did not take an 
absolute estate. On the other hand in Bhupate v. Chandi Charan (6) a bequest by 
the testator to his wife of all his moveable and immoveable property with power 
to her to make gift and sale and “that whatever properties shall be left after her 
death shall vest in my sister’s son who will be sole heir to the said property ” 
was held to confer absolute interest to the widow and the gift over was invalid. 
If, on the other hand, a husband while making a disposition in favour of his wife 
uses words conferring absolute ownership she would enjoy all the rights of an 
owner including the power of alienation (a). 

Again, when a Hindu testator by his will gives an authority to his wife to 
adopt a son to him, it does not necessarily follow that the widow takes a life estate, 
if there is nothing in the will to that eftect (d). In other words, if the words of the 
will are clear an absolute bequest should not be cut down to a mere life interest, 
merely because the bequest is to a woman {e). 


in) Harilal v. Bai Rewa, 21 Bom. 376. 

(o) 31 Mad. 349. 

(p) Saroda v. Kristo^ 5 C. W. N. 300 ; Maho- 
med V. Skewukranu 2 L A. 7; JF. Yorke 
Smith V. TribhovandaSt 19 Bom. 401 ; 
Motivahoo v. Mamnbai, 24 I. A. 93; 
Mahim Chandra v. Hara Kamari, 42 Cal. 
561 ; Basantkumar v. Bamshankar^ 69 Cal. 
859, 

(q) Seshayya v. Narasamma, 22 Mad. 357. 

(r) 31 Mad. 474. 

(s) 33 Mad. 91. 

(t) A. I. R. (1925) B. 38. 

(m) Saligram v. Charanjitf 57 I* A. 282 ; 32 
Bom. ti. R. 1578. 


(v) 24 Cal. 646. 

(to) 11 Bom. 573. 

(cc) Damodardas v. JDaydbhai, 22 Bom. 833 ; 
Abdul Kurim v. Abdul Qayum, 28 All. 342. 

(y) 5 Bom. L. R. 344. 

(z) See also Kronjebehari v. Premchands 5 
Cal. 684. 

(a) 25 Bom. L. R. 189. 

(b) 39 C. W. N. 390. 

(c) Bhaidas v. Bai Gulab, 46 Bom. 153 (P. C.); 
see also Ramachandra v. Ramchafidra, 42 

• Mad. 283. 

(d) T oof hi Doss v. Madan GopaU 28 Cal. 499. 

(e) Atul Krishna v. Sanyasi^ 32 Cal- 1051 ; 
Hooihai v. Soofemaih 3 Bom, L. R. 790. 
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It is extremely difficult to lay down any rule for determining whether a life in- 
terest or an absolute interest is intended. But in the absence of anything to the 
contrary, in the case of a bequest to a Hindu widow the prohibition against aliena * 
tion or a gift in remainder may indicate that a limited interest was intended(/). 
On the other hand the Calcutta High Court has gone to the extreme length of 
holding that if an estate is given simply without words of inheritance it would, 
in the absence of anything Lo the contrary in the will, carry by Hindu law an estate 
of inheritance and it is immaterial whether the legatee is a male or female (g). 
In the latest Privy Council case of Shalig Ram v. Charanjit{h) it is laid down that 
there is no rule of Hindu law that in case immoveable property devised by a 
husband to his wife the wife has no power to alienate unless the power of alienation 
is conferred upon her in express terms. If words are used conferring absolute 
ownership upon the wife she enjoys the rights of ownership without the same being 
conferred by express and additional terms unless the circumstances or the 
context are sufficient to show that such absolute ownership was not intended. 
The conclusion to be drawn is that there are two alternative constructions in the 
case of property divised by a Hindu husband to his wife, viz.^ that the property 
in the hands of his wife is either her Stridhan in every sense or she has nothing 
more than a Hindu widow’s estate in respect of it(i). 

As to the construction of the word “Malik ” used in connection with gift to 
Hindu widows see pp. 134-135 ante and see also Radha Prasad v. Ranee Man%(j)* 

Life interest to Hindu Widow with Power of Alienation: — When a 
bequest is made to a Hindu widow the ordinary rule of construction is that she 
takes a widow’s estate which under Hindu law gives her an authority to alienate 
the property bequeathed in case of legal necessity(A). There is another class of 
cases where the bequest is made to a Hindu widow coupled with the obligation 
to maintain, educate and bring up the children of the testator. If the children 
attain majority and are otherwise provided for, the obligation ceases, the widow 
takes only a life interest(i). 

There is, however, a third class of cases where the property is bequeathed to 
a Hindu widow and the will confers on her a power to alienate with a proviso that 
on her death the property should go to X. Such a will was construed in Mafatlal 
V. Kanialal{m). The will was in the following words, “ If I die then my son’s 
wife G is the owner of the properties. The said G shall during her lifetime spend 
and use and enjoy out of my property and as to whatever may remain over after 
her decease her two daughters are the owners thereof.” It was held that G took 
the property for life with a power of disposal in her lifetime and the daughter 
who survived her took absolutely. This case has been referred to in Gulbaji & Co- 
V. Rustomji{n)- Mahim Chandra v. Hara Ktimari{o) was another case of this type. 
The testator gave his property to his wife in the following words “ You are my 
legally married wife and entitled to the property left by me. You will have the 
right and power to alienate by gift or sale all the aforesaid properties. My daughtelr 
H shall become entitled to and possessor of whatever properies will remain after 
your death and shall enjoy the same. The said daughter shall have the same rights 
in the aforesaid properties as you have.’* It was held that the widow took an 
estate for life with power of alienation and to the extent to which such power was 


if) SimRauv. Vitla, 21 Mad. 425; Gosaoi 
Shivgar v. Riveit-CamaCi 13 Bom. 463. 

(g) Bipradas v. Sadhan Chandra, 56 Cal. 790; 
Basanta Kumar v. Ramshanker, 59 jCal. 
S59. 

{h) 82 Bom. L. R. 1578 (P. C.); 57 1. A. 282. 
(ij Ramu v. Kashi, (1944) All. 9. 

(i) 35 Cal. 896 (P. C.) (reversing 33 Cal. 947). 


{k) Mulchand v. Rukshmani, 25 Bom. L. R. 

189 ; Jamina Das Ramanter, 27 All. 364. 
(f) Natha Kerra v. Dhunhaiji, 23 Bom, 1. 
(m) 17 Bom. L. R. 705. 
in) 49 Bom. 478 at p. 484. 

(o) 12 C. W. N. 412 (in appeal) Mahim 
Chandra v. Hara Kumari,, 42 Cal, 561. 
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not exercised the daughter took the property. In Mulchand v. Rukshinani (p) 
the question raised was whether a Hindu widow who was given such a power could 
be restrained if she wrongfully exercised such a power and wasted the estate. 
The Court granted injunction restraining her from wasting the estate. It is 
submitted with respect that in view of the latest decision of the Privy Council 
noted below it is not a correct decision. Matru Mai v. Mchri Kurmar (7) was 
another case where a Hindu bequeathed his property to his wife with the right 
to spend transfer or mortgage the same and after her death his daughter M was to 
be the owner of the property that might remain at the death of the wife. It 
wa s held tha I the widow having become the full owner under the will of her husband, 
the gift in favo’ur of the daughter was void and that on the death of the widow 
her daughter inherited the property from her mother as her Stridhan heir, a 
limited owner and that on the death of the daughter her heir was her daughter 
and not her son. In Jagat Singh v. Sangat Singh (r) a Hindu testator bequeathed 
to his widow certain property as exclusive owner with all kinds of power to deal 
with that property. After her death whatever property that could remain was 
bequeathed to the sons of the testator. It was held that the widow took absolutely 
and tlie restraint against alienation was void. 

In the latest Privy Council decision on this subject (^) there was a document 
which was treated as a will whereby P the grantor gifted certain properties to his 
two daughters Ram Piari and Indiramati and to Gouri Shanker widower of his 
deceased daughter Man Kuwar in equivalent shares and reserved to himself a 
certain share in Mauze Deomai. As regards this share the document provided 
“ As regards 4 anna Zamindari share in Mauze Deomai which is in my possession 
and which under this document has not been transferred I shall have power of 
transfer and after my death my wife Musamat Ghambhiri Kunwar shall have 

power of transfer in respect of the remaining property of all kinds 

.... If I, the executant, or my wife die without making (any) arrangement or 
transfer, then my property shall, according to Shastra, devolve on my daughters 
who are alive or on their descendants entitled to it ” After the death of P his 
widow Ghambhiri made a gift of the property in favour of her daughter Ram 
Piari. Ram Piari made a deed of gift in favour of her husband Shiamlal. The 
suit was filed to set aside all alienations made by Ghambhiri on the ground that 
she had no power to alienate. It was contended that if a bequest was made to a 
Hindu widow with the power of alienation, such a power was merely the power 
of transfer which a Hindu widow has over her deceased husband’s property in 
case of legal necessity. But that contention was not accepted. It was held 
that there was nothing repugnant to any principle of Hindu law for a Hindu by 
his will, while not giving his widow any absolute estate in his property to confer 
on her as full a power of transfer over the property she inherits as his widow as he 
himself had. She thereby acquires a full power of transfer in excess of the ordinary 
powers of transfer for legal necessity and in exercise of that full power she has 
authority to make out and out alienation of the property binding on her husband’s 
reversioners even after her death. Their Lordships also pointed out the difference 
between an absolute bequest to a Hindu widow and a bequest coupled with the 
power of alienation, vifs., that in the case of an absolute estate it would devolve 
on her heirs whereas in case of a husband’s estate with full power of transfer the 
property remaining untransferred would devolve on the next heir of the husband. 

Gift to other Female Heirs. — ^In respect of other female heirs, e.g», daughters 
etc., the rule is not so strict and in Jagestmr v. Bam Ckund (t) a gift to a daughter 
of four annas share for your maintenance ” was held to be an absolute gift, and 

{») Biahun Singh v. Sri ThtBcutji Mangla, 72 
I. A. 27; A. I. B. (1945) P. C. 30. 

{t) 28 I. A. 87. 


(p) 25 Bom. L. R. 189. 

(?) (1940) AU. 416. 

(r) A. I. R. (1940) P. C. 70. 
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in Kamarazu v. Venkaiaratnam (u) a bequest to the two daughters, to be enjoyed 
by them “ as they pleased ” was held to confer absolute interest (v). 

Even where some terms of a will apparently give an absolute interest but 
subsequent provisions show that only a life interest was intended, effect will be 
given to that intention by cutting down the effect of the former words and con- 
struing them as conferring a life estate only (w). But if the gift is unqualified, 
it will not be cut down by subsequent words unless the words have that effect(a?). 


The Hindu Women's Rights to Property Act XVIII of 1937 has altered the 
law. But section 3, sub- section (4) of that Act provides that section 3 of that 
Act shall not apply to any property to which the Indian Succession Act, 1925 
applies. 

96. Where property is bequeathed to a person with a bequest 

. . .. in the alternative to another person or to a class of 
native. peisons, then, it a contrary intention does not 

appear by the will, the legatee first named shall be 
entitied to the legacy if he is alive at the time when it takes effect ; 
but if he is then dead, the person or class of persons named in the 
second branch of the alternative shall take the legacy. 

Illustrations 

(i) A bequest is made to A or to B, A survives the testator. B takes nothing. 

(ii) A bequest is made to A or to B. A dies after the date of the will, and before the 
testator. Thb legacy goes to B. 

(Hi) A bequest is made to A or to B. A is dead at the date of the will. The legacy 
goes to B. 

(iu) Property is bequeathed to A or his heirs. A survives the testator. A takes the 
property absolutely. 

(v) Property is bequeathed to A or his nearest of kin. A dies in the lifetime of the 
testator. Upon the death of the testator, the bequest to A’s nearest of kin takes effect. 

(vi) Property is bequeathed to A for life, and after his death to B or his heirs, A 
and'B survive the testator. B dies in A’s lifetime. Upon A’s death the bequest to the 
heirs of B takes effect. 


(mi) Property is bequeathed to A for life, and after his death to B or his heirs. B dies 
m the testator’s lifetime. A survives the testator. Upon As death the bequest to the 
heirs of B takes effect. 


[This is sec, 83 of the Succession Act X of I860, It applies to Hindus, etc,] 
Alternative Donees. — This section deals with the case of alternative donees. 
Its object is to prevent lapse. This section requires that the original bequest 
should be to an undivided (the word used in the sec., is person), the alternative 
bequest may be to a person or to a class. The section follows to some extent the 
rule as to personal property prevailing in England. In case of realty, if the gift 
is to several persons in the alternative, it was regarded as void for uncertainty(y). 
Two or more gifts may be made to take effect alternatively. The simplest form 
of an alternative gift is introduced by the word ‘‘ or,’’ ^ bequest to A or to 

B. In such cases a contingency is implied if not expressed. In such a case the 
rule is that if a contrary intention is not expressed in the will, the first legatee, 
mz,. A, will take the legacy if he is alive when the testator dies, but if he be then 
dead the legacy will go to B. The substituted gift takes effect if the original 
legatee dies before the testator or even if he be dead at the date of the will, see 


(«) 20 Mad. 293. 

(t)) Siva Bau v. Viila, 21 Mad. 425. 

(w) VuUubhdas v. Thucktt Gordhandas, 14 
Bom. 301 ; Bomasundara v. Ganga, 23 
Mad. 386. ® ’ 


(x) Damoderdas Tapidas v. Dayabhai Tapi- 
das, 25 I. A, 126, 22 Bom. 833 ; Tripurari 
V, Jagat Tarini, 40 I. A. 37 ; Gulbafi v. 
Rustomji, 27 Bom. U. R. 380; 49 Bom. 478. 

(y) Langmore v. Broom, 7 Ves, 124. 
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illustrations (ii) & (iii). Thus a direct gift to “ A or his children ” or “ to A or 
his issue ” goes to A if he survives the testator, and to his children or issue if he 
does not.^ Similarly, if there is a life interest and then a gift ‘‘ to A or his 
children ” the substitutional gift takes effect whether A dies in the lifetime of the 
testator or the tenant for life. (IlL vi,, and vii). But a gift to A or B, or to A or 
his children, as C may appoint is not substitutional, and in default of appoint- 
ment it goes among all the appointees equally(^). 

The contingency referred to above is the death of the first named donee before 
some particular period, e.g., the death of the testator or some other period of 
distribution. The first donee takes if he is then alive ; the second donee takes 
if the first donee does not survive the period of distribution. In In re Lewis, 
Goronway v. Rickards(a) a testator bequeathed the residue to his wife for life 
and in the event of her predeceasing him, then after his death to “ X and Y.” 
His wife predeceased him. It was held that X and Y were entitled to the residue 
as joint tenants as both X and Y survived. If X had not survived, then Y would 
have taken in substitution of the joint-gift. 

Again, if a bequest is made to A or his heirs,” or “ to A or his next-of-kin,” 
or “ to A or his representatives,” and A dies in the lifetime of the testator, the 
legacy does not lapse but goes to the heirs or the next-of-kin or the representatives 
of A as the case may be. {ill. 5y). In such case the gift is substitutional, the word 
“ heir ” meaning next-of-kin. (See Halsbury’s Laws of England, Vol. 34, p. 312). 
In such cases, generally speaking, the word ‘‘ or ” implies a substitution so as to 
prevent a lapse(6). But if the bequest to “A and his heirs” or to “A and the 
heirs of his body” or to “A and his executors and administrators” and if A dies 
in the lifetime of the testator the gift is not substitutional. (See ill. (i) to sec. 97). 
In this connection is also to be considered the case of alternative gifts, e.g., a 
bequest of this house or that house. In such a case a right is given to the legatee 
to select which property he will take, (Halsbury’s Laws of England, Vol. 34, p. 36). 

Rule in Christopkerson v. Naylor. — ^Where the gift is to a class of persons 
with a substitutional gift to the children of any member of the class dying before 
the period of distribution, such children will take if their parent die after the date 
of the will and before the testator. The rule was laid down in Christopkerson v. 
Naylor{c) that where there is a gift to a class, e.g., to the children of A, and then a 
substitutionary gift of the share of any of the class who should die in the lifetime 
of the testator or before the period of distribution, no one can take under the 
substitutionary gift who is not able to predicate that his parent might have been 
one of the original class, and consequently, if the parent, i.e., if any child of A, 
was dead at the date of the will, and therefore by no possibility could have taken 
as one of the original class, his issue cannot take under the substitutionary gift. 

The rule in Christopkerson v. Naylor was not followed in In Re Williams, 
Metcalf V. Williams{d) in which case the grandchildren of the son of the testator 
who had died before the making of the will were held to come under a gift to a class. 
The rule has been made subject to the rule laid down in Re Patterns Trust{e), viz., 
that, where there is a gift to a class of persons, with substitution to their issue in 
case of their dying, that means, whether they are dead when the will is made or die 
afterwards, the substituted class takes in each case. (Halsbury, Vol. 34, p. 288). 
See also Ganapathy v. Anamaloo{f). 

( 2 ) Penny V. Turner, 2 ^h. 49S. {d) (1914) 1 Ch. 219 affirmed (1914) 2 Ch. 61. 

(a) (1942) 1 Ch. 424 ,• 194 L. T. 44.* (e) L. R. 8 Eq. 52. 

(b) GiUitigs V. McDermott, 2 My. and K. 69. (/) (1926) A. C. 462 (P. C.). 

(c) 1 Mer. 320. 
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If llic gii'fc is ^o my children then living and the children oi sueli of my said 
children as shall be then dead,” the testator by using the ^vord ‘‘'^aid” children 
shows that he is contemplating a class of children living at the date of the will 
and capable of taking under it, and therefore children of those dead at the date 
of the will will not be admitted(g). But if there is any I lung to assist the con- 
struction, issue of members of the class dead at the date of the will may be lei in. 
Thus, if none of the members of the original class are alive at the date of will, or 
if the original class is brothers and sisters and tlie testator has only one brother 
living at the date of the will, childi'en of those then dead viil conu‘ in(//). 

In the case of a postponed substitutional gift where the donees under the 
original gift arc a class and the substitutional gift is to the various members of that 
class the testator is considered to be providing for the death of members of the class 
between his own death and the period of distribution. Therefore as to those who 
^die before Ihe testator or before the time when the class is to be ascertained, the 
substitutional gift fails(i). 

Time for Ascertaining the Class of substituted Legatees. — If the gilt 
is to “ A or his children and the child or children of such of them as shall have died 
before A,” and if A dies in the lifetime of the testator leaving some children and 
grandchildren, then the class is ascertained at the deatli of the testator. If the gift 
is to A for life and then to B or his issue and if B dies in the testator’s lifetime the 
class is ascertained at the testator’s death(j). If B survives the testator and dies in 
the lifetime of A, the class is ascertained on B's death(A:). 

Contrary Intention: Construction of the -word “Or”: — It should be 
noted that the word ‘‘or” does not always denote an alternative gift. There art 
many eases in which it is changediuto“and”andrice versa. (Sec JIalsbury Vol. 
p. 217). Whci’c it appears from the will that the original and substituted legatees 
arc to take co-ordinately the word “or” will be read “and.” Frima facie, a gitt 
to A or his heirs is substitutional, iv) : but sometimes in a direct gift the 

expression” “or his heii's” are held to be words of limitatioa (Z). lu Ja?nsedji D. 
Misti^ V. Meherhanoo Bisyieij {m) (O.S.) the word “and” w^as construed iiilo “or.” 
In Eaju Cheitiar v. Shanmugham Filial (n) the wnll pj’ovided for a bequest to I lie 
testator's daughter for life and “and after her death all my property should go m 
equal shares to such of my aforesaid daughter’s, sons o) sons’ children «is are ali\ e,” 
it was held lliai the Avord “or” could not be construed as “and” and after tlie 
daughler's death the property would go to her sons or if there were no sons I hen 
to sons’ children. 

97. Where property is bequeathed to a person, and words 
ESect of -H'oidb are added which describe a class of persons but do 
be.iuesi denote them as direct objects of a distinct and 
to person. independent gift, such person is entitled to the 

whole interest of the testator therein, unless a contraiy intention 
appears by the will. 

Ill iiUrations 

(4) A bequest is made — 

to A aiid his children, 

to A and his children by liis present wife, 

to A and his heirs, 

(g) Re Tkompion'i Trust, 2 W. R. 218. (j) Ivc v. King, 16 Brav. 40. 

(*) Gmling v. Thompson, 11 Eq. S«6 ; Re (/.-) Ro&ge» v. JVea?f, 11 Eq. 48. 

Jordans Trust, 2 N. R. 57; Jarois -v. (/) In re Hayden, Pash -v. Ptiru, (id',yi)2Ch. 

Pout^, 0 Sim. 549. 388 . v / 

(t) Williams on Executors 12 Edition (m) Times of India 20th August 1941. 

pp. 782-784. (n) A.I.R. (1941) M. 245. 
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to A and llic hen s of his bod> , 

to A and the heivs male of lus hod\, 

to A and the hens female of his body, 

to A and his issue, 

to A and his family, 

to A and his descendants, 

to A and his representatives, 

to A and his pcisonal rcpicscntativcs, 

to A, his e\ccutois and administrators. 

In cacli of these casc^, A takes the whole inleiest ’s\ Inch the testator had in the jnopeity. 

Hi) A bequest is made to A and his bi others. A and his brothers aic jointlv entitled 
to the legacy. 

(Hi) A bequest is made to A for life and affcci liis death to his issue. At the death of 
A the pro})city belongs in ecpial shaies to all persons who then answer the desciiplion of 
issue of A. 

[This is sec. 8l oj the Succession Act X of AS6J. This section docs not apply io Hindus.] 

This section embodies an artificial rule of construction taken from the English 
law of personal property. 

Bequest with Words of Limitation. - Under see. 95 if a bequest is made to 
]icrson simpliciter he takes the property absolutely. Under this section even if 
words of limitation are added the person will take the property absolutely — the 
dillercnec between the two sections being that see. 95 confers absolute interest 
without words of limitation ; under this section the same effect is produced with 
the words of limitation. 

Distinction between ‘ ‘words of Limitation’ * and ‘ ‘words of Purchase. ’ ’ 
— If* a bequest is made to “A and his heirs” the legatee intended is A and not the 
heirs — the word “heirs” merely points out the extent of interest given to A. 
A lakes the property under the instru'ment and the heirs by descent. The word 
“heirs” is termed a “word of limitation.” Similarly a bequest to A and his children 
will confer on A an absolute bequest, if A survives the testator whether he has 
children or not. If on the other hand by the word “heirs” or “children” the 
testator indicates a particular person or persons who are intended to take as 
personae designatae it becomes a “word of purchase” and means the person or 
persons who would succeed to the estate of the person named if he died intestate, 
(see ill. Hi). The estate given to A is defined completely and the issue are noted 
as a distinct class. In the illustration (^) A lakes an absolute interest, the additional 
words being merely words of liniitation(o ). So, too, a gift to A for life and then to his 
executors or administrators gives A the absolute interest(^). The gift ‘‘ in trust 
for A and his heus” would create a fee simple in A but if the subsequent expression 
limits the extent of interest A would only take a life inf ere&t(g). See also commen- 
tary to se^ tion 93. The same words “hcii “issue,” “family” are used in section 93 
as in the illustration (i) to this section, but the distinction is that under section 93 
they arc words of independent gift whereas under this section they are words of 
limitation. 

Issue The word “issue” is not used in sec. 93 but is given in ill. (i) to this 
section. In its usual legal sense it includes descendants of every degree, (see sec- 
tion 99). In a devise ofimmoveable property to “A and his issue” the word “issue” 
is a word of limitation. Under English law it creates an estate tail. (See also 
Halsbury Vol. 34, pp. 314-316). But the word may be used under section 93 to 
denote a direct and independent object of gift, e.g.y a bequest to A for life, and after 

(o) Krishnadas v, Dwarkadas^ (1937) Bom. (p) Avern v. Lloyd, 5 Eq. 388. 

079 ^ (^) York Smith y. Tribho^andas, 19 Bom. 401 , 
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his death to liis issue does not give A an absolute interest. Here the word “issue” 
denotes direct objects of a distinct and independent gift. A, therefore, merely takes 
a life interest and the bequest belongs in equal shares to all who answer the des- 
cription of issue of A, i.e,, lineal descendants, {ill. Hi), The rule is that wherever 
there is any evidence, that the testator did not use the words, “issue,” “children,” 
etc., as word of limitation, but intended that both the parent and the children 
or issue should take, effect will be given to that intention and they will either take 
concurrently with the parent, or as purchasers after the parent’s death or by 
substitution, e.g,, where the issue are to take per $tirpes{r). It may also mean 
children only, (see Halsbury, Vol. 34, p. 314). A bequest to A, his executors 
and administrators confers absolute interest in A. So also if a bequest is made 
to A and his personal representatives. The word “personal representative” 
means executors and administrators. So also a gift to A for life and then to his 
executors or administrators gives A an absolute estate. 

A gift to the heirs of A, from generation to generation confers upon them when 
ascertained exactly the same estate as if the gift was to X & Y the heirs of A 
nominatim(5). In Rajah Chundernath v. Kooar Gohindnath{t) their Lordships 
of the Privy Council said : — “ The words from generation to generation may 
in some cases mean no more than to express the absolute character of the gift.” 
See also Arumugam v. Ammi Ammal(u) where it was held that the words “genera- 
tion to generation” did not import more than “absolutely” and “for ever” under 
English instruments. The word “Purusannkromah” was construed to mean 
generation to generation(t;). In Muhammad v. Fatima{w) their Lordships held 
that the word “always” and “for ever” will not invariably convey a full interest. 
In Azizun-Nissa v. Tasadduq{x) it was held that the word ^'‘Hamesha^^ (always 
and for ever) does not per $e extend the interest beyond the life of the person 
named. 

In Bhoobun Mohini v. Hurrish Chunder{y) the gift was “Do you and the 
generations (children and grand-children) born of your womb successively enjoy the 
same. No other heirs of yours shall have right or interest.” It was held that the 
donee took the property absolutely. In Richard Skinner v. Kunwar Naunihal{z), 
the bequest was to the testator’s eldest son Thomas “and to his lawful male children 
according to the law of inheritance” and in the event of Thomas dying without law- 
ful male children to the testator’s next male heir an'd in default to the female 
children. It was held that Thomas took a life interest. luDadabhoyY,Cowa$ji{a) 
a Parsi lady settled her property to her for life, then for her son for life and 
then for “his sons and their male heirs” absolutely in equal shares as tenants in 
common, Kanga, J., held that the words his heirs or his male heirs were words of 
limitation and not of purchase and accordingly the sons took the property absolutely 
as tenants-in-common and this construction was upheld by Martin, C. J., in appeal 
and was confirmed by the Privy Council. In Benode Behari v. Nistarini{b) a 
Hindu testator gave the residue of his estate to his widow for life and after her 
death he directed his executors to give the same to such persons “who shall be his 
heirs.” It w'as held that if the word “heirs” meant the persons who would be 
heirs at the widow’s death the gift was void and the event was an intestacy. If 
on the other hand the word “heirs” meant the testator’s right heirs that was the 
widow herself. 


(r) JRc Stanhope^ s Tnisls, '27 Beav. 201. 

(s) Fardunji M. Banaji v. Mithibai, 22 Bom. 
355. 

(0 11 B. L. R. 80. 

(tt) 1 M. H. C. R* 400. 

(o) Abani Nafh v. Amar Nath^ A. I. R. (1941) 
C* 92. 

(sai) 8 A1U39(P.C.). 


{x) 3 Bom, L. R. 307 (P. €.). 
iy) 3 I. A. 138. 

(z) 17 C. W. N, 853 (P. C.). 

(fl) 47 Bom. 349=24 Bom. L. R. 11 11= A. I. 
R. (1923) Bom. confirmed by P. C. hce 
A. I. R. (1925) P. C. 306. 

(6) 33 Cal. 180 (P. C). 
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Hindu Wills : — This section does not apply to Hindu wills. InKrishnadas v. 
Dwarkadas (c) a Hindu by his will bequeathed Rs. 10,000 to T and his sons and 
daughters. At the date of the will T had two sons and one daughter. T died 
in 1919 and his daughter in 1924 and the testator died in 1930. A question arose 
whether T took the gift absolutely and as he had died before the testator 
whether the bequest lapsed. It was held that as this section wasnot applicable 
to Hindus the gift was to T and his sons and daughters concurrently, that sec. 106 
applied and as the two sons of T survived the testator they were entitled to the legacy. 


98. Where a bequest is made to a class of persons under a 
Bequest to class general description only, no one to whom the 
gLewf Xscr^ion words of the description are not in their ordinary 
only. sense applicable shall take the legacy. 

[This is sec, 85 of the Succession Act X of 1865, It applies to Hindus ^ etc.] 


Sections 98, 111, 115, and 121 are to be read together. Sec. 98 lays down a 
general descriptive rule, viz., that if a bequest is to a class only those take whom the 
descriptions applies. Sections, 111 and 121 lay down rules for ascertaining of the 
class ; sec. 115 lays down the limit within which a gift to a class can be made. 


Definition of Class. — A number of persons are popularly said to form a class 
when they can be designated by some general name as “children,” “grand-children,” 
“nephews,” etc. ; but in legal language a class is a body of persons included 
under some general description and bearing a certain relation to the testator or 
another person(d). (See also Halsbury’s Laws of England, Vol 34, p. 143). It is 
a gift of an aggregate sum to a body of persons uncertain in number at the time 
of the gift to be ascertained at a future time and who are all to take in equal or 
in some other definite proportions, the share of each being dependent for its 
amount upon the ultimate number of persons(e). It may be none the less a class 
though some of the individuals are named, e.g,, a gift is made “to all my nephews 
and nieces including A.” In Re Stanhope^ s Trmt{f), there was a gift to four named 
daughters and all his after-born daughters, and that was held to be a class gift. 
But in order to constitute a named person a member of a class, he must have a 
common character with the unnamed members of the class, e.g,, a bequest to A for 
life and at his death “to be equally divided amongst his surviving children and 
niece R” is not a gift to a class as R has not a common character with the other 
members of the class(g). A gift to “the five daughters” of A or “to my nine 
children” is not a gift to a class(^). In Adv-Gen. v. Money{i) the testator “be- 
queathed to my grandchildren by my late daughter S, and also to my grandson F, 
£^nd to his step-brother G” in equal shares a certain fund. It was held that this 
was a beqUest to the grandchildren not as a class but to them individually as 
personae designate and they took the bequest as tenants-in-common and not as 
joint-tenants. Also a gift “to my daughters S, K and B” is not a gift to a class 
but as persond designata and the share of one of them who predeceased the testator 
lapsed and fell into the residue(j). Similarly where the bequest is made to the 
testator’s son’s wife for life with remainder to her two daughters, the gift is not 
to a class but to individuals, and a third daughter born before the death of the 
testator is not entitled to a share in the remainder(/[;). 


(c) (1937) Bom. 079. 

(d) Kingsbury v. Walter, (1901) A. C, 187. 

(c) Krishnanath v. Atmaram, 15 Bom. 543. 
If) 27 Beav. 201. 

(g) Drakeford v. Drakeford, 33 Beav. 43. 

<^) In re Smith's Trusts, 9 Ch, D. 117 ; In re 
Stansfleld, 15 Ch. D. 84. 


{%) 15 Mad. 448. 

If) Sala Mahomed v. Dame Janhai, 22 Bom. 
17 ; 3 Bom. L. R. 785. See also In re 
Harper, Plowman v. Harper, (1914) 1 
Ch. 70. 

{k) Mafatlal v. Kanialal, 17 Bom, L, R, 705* 
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Difference between bequest to a class and bequest to individuals. — 
gift to a class implies an intention to benefit those who constitute the class and to 
exclude all others ; but a gift to individuals described by their several names and 
descriptions, though they may together constitute a class, implies an intention to 
benefit the individuals named. In a gift to a class you look to the description and 
inquire what individuals answer to it : and those who do answer to it are the 
legatees described. But if the parties to whom the legacy is given be not described 
as a class, but by their individual names and additions, though together constituting 
a class, those who may constitute a class at any particular time may not, in any 
respect, correspond with the description of the individuals named as legatees. 
If a testator gives a legacy to be divided amongst the children of A at a jiarticular 
time, those who constitute the class at the time will take : b at if the legacy be 
given to B, C, and D, children of A, as leiianls in common and one dies before the 
testator, the survivors will not take the share of the deceased child(/). On the 
other hand where the legacy is given to a class of persons in general terms as 
tenants in common, e.g.> to the children of A and one of the children dies before the 
testator, those who survive the testator will take the whole(7?i). Hence a bequest 
to a class is distinguished from a bequest to individuals in following respects : — 

(1) In a gift to a class, on the death of any member of the class, the gift 
survives to the surviving members or member. In case of a bequest to an individual 
or a number of individuals the bequest or the share of any who dies lapses. 

(2) In a gift to a class the class must be ascertained at one and the same 
time, i,e., the interests of all the members of the class must vest in interest at the 
same time, although the class may be capable of enlargement(n). In case of a 
bequest to individuals it is not so. As for example, a gift to the daughters of A and 
the daughters of B is a gift to a class, because the class is ascertained at one and the 
same time, viz,, the death of the testator(o). Also a gift to A for life and afterwards 
to the children of C is a gift to a class, although it is capable of enlargement by the 
birth of subsequent children of C during the lifetime of the tenant for life(p). 

(3) The class may be ascertained at any particular point of time, e.g,, at the 
death of the testator, or the tenant for life or at the date when the will was made. 
The words of will may clearly indicate the point of time at which the class is to be 
ascertained, e.g,, in a gift to children ‘‘now living” only those in existence at the 
date of the will will take and all children born after that date are excluded. (Hals- 
bury, Vol. 28, p. 714). For further commentary on the ascertainment of the class, 
see commentary to section 111. 

Where a fiixed sum of money is bequeathed to each member of a class such 
as the daughters of A, a daughter conceived and born after the death of the 
testator is excluded from taking as a member of the class{g). 


Examples. 

(1 ) A gift by a testator to his five named daughters and all his other sons and daugh- 
ters who should be born afterwards and attain majority is a gift to a class(r). 

(2) A gift to “ my executors hereinafter named to enable them to pay my debts, 
legacies, fuaeral and testamentary charges, and also to recompense them for their trouble 
equally between them,” and one of the executors named in the will predeceased the testa- 
tor, it was held that the gift was to the executors as a class and the legacy survived to 
the two executors(s). 

(S) A bequest is made “ to the children of A begotten or to be begotten.” All the 
childxen of A in existence (including any child en ventre sa mere) at the death of the testator 
will be entitled to the bequest to the exclusion of any child or children of A who may be 
born after the testator^s death(/). 


\l) Pestonji v. Khurshedhai, 7 Bom, L. R. 207. 
(w) Viner v. Francis, 2 Cox. 190 and other 
cases cited in Williams on Executors, 
12tli Ed. p. 693 et seq. 

(«) Kingsbury Walter, (1901) A, C. 187. 

(o) He Stanhope* s Trusts, 27 Beav. 201. 

(p) Kingsbury v. Walter, (1901) A. C. 187. 


(q) In re Bellville, Westminster Bank v, 
Walton, (1941) 1 Ch. 414. 

(r) In re Jackson, 25 Ch. D. 162. 

(s) Knight V. Gould, 2 M. & K. 295. 

(f) Viner -v. Francis, 2 Cox. 190; Bober Is v. 
Higman, 1 Bio. C. C. 532 ; Pudmanund v. 
Hayes, ii Bom. L. R. 803 (P. C.) 
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(4) B by bis will ulreoted as follows : — “ My son-in-law N. with his wife S. 
children to live in the house lor ever.” Held : It was not a gift to a class(ii}. 

Bequest “to the children of A and B.” — A gift to the children of A and B 
where A and are two named persons and have not and are not capable of bearing 
children together has been held to mean a gift to B and the children of A. (See 
Halsburys’ Laws of England Vol, 84 p. 804). For the construction of this tejrn 
the following rules have been laid down in Theobald on Wills, 7th Edn., p. 298: — 

(^) The prima facie grammatical construction of a gift to the children of A 
and B is that E and the children of A are entitled (a). But the context may show 
that the testator intended such a gift to be a gift to a class, e.g. where A is shown 
to stand in the same relation to the testator as the children of 

{h) If A and E are deseribed as bearing tlie same relation to the testator, and 
equal legacies have been giv^eii to them, the children of both take — in a gift to 
the children of my brolher A and my brother B(.r). 

{c) If they do not bear the same relation to the testator, and A has cliiklien al 
the dale of the will, while B is unmarried the gift goes 1o B and the children ot A(^). 

{(1) So, too, if A is deseribed as deceased ; for instance, if the gift }>e to tlie 
children of the late A and B, B and the children of A will take(::). 

[e) A gift for ‘‘the benefit of the children of A and oi B” goes to the children 
of A and of B(a). 

Hindus. — Sees. 98, 111, 115, 123 are made applicable to Hindus under the 
Hindu Wills Act. But in dealing with the wills of Hindus it must be remembered 
that by Hindu law a gift to persons unborn at the time of the death of the testator 
is void(5). Accordingly, where there is a gift to a class, some of whom are or 
may be incapacitated from taking, because not born at the date of the death' 
of the’ testator, the gift is held to enure for the benefit of those members of the class 
who are capable of taking, provided there is no other objection to the gift{6^). 
In Khimji v. Morarji{c) a Hindu by his will gave certain property after the death 
of the last survivor of his five sons to be divided among the sons of his sons and 
the daughters of his sons and in certain cases for the wido^vs of his sons. He 
left five sons, three grandsons and three granddaughters. After his death two 
granddaughters were born. It was held that the gift to the grandsons, grand- 
daughters and widows of sons was a gift to a class in which some of the members 
were not in existence at thjg testator’s death and was therefore void. 

According to Hindu law a bequest to the children of A living at his decease 
where some children are in existence at the date of the will is not a gift to a class 
of which some members might come into existence after the testator’s death(d). 

In case of a bequest to persons who are ail members of a joint Hindu family, 
it does not follow that they take such property as joint property(^). In Kherode 
money Dossee v. Doorgamoney Dossee{f) the devise was to the son lately born to B 
and to the son or sons that may hereafter be born to him ; it was held that the 
whole devise failed. Similarly in Chundramoney v. Motilal{g) the gift to the male 
issue of the testator’s daughter was held to be void. 


{a) Krishnanafh v. Atmamm^ 15 Bom. 54<3. 
(v) In re Feathers tone'* s Trusty 22 Ch. D. 131. 
{w) Aspinall v. Duchworthf 35 Beav. 307 
(x) Mason v. Baker, 2 K. & J. 567, 
ly) Slummvoll v. Hales, 31 Beav. 124. 

(s) Liigar V. Harman, 1 Cox, 250. 

{a) Peacock v. Stockjord, 3 De G. M. & G. 73. 
(6) Tagore v. Tagore, 9 B. L. R. 377, 1. A, 
Sup. Vol. 47 ; Mamttbai v. Dossa 
Morarji, 15 Bom. 443 ; Richard Skinner 
V. Durga Persad, 31 All. 239. 

Dhanlacemi v. Hariprasad, 23 Bom, L. R, 


433. SeeRa?nLal \, Kanai Lai, 12 Cal, 
663. 

(c) 22 Bom. 533. 

(d) Krishnarao v. Benabai, 20 Bom. 671. 

(e) Kishori v. Mtindra, VS All. 665. See aKo 
Bai DVwali v. Patel Beihardas, 26 Bo.u. 
445; Gopi v. Mnsammat Jaldhara, 3d 
All. 41 ; Ashutoiih v. Doorga Churn, 6 J. 
A. 182. 

(J) 3 C. H- C. 315. 
ig) 5 C. H. C'. 497. 
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Construction of 99. In a will — 

terms. 

(а) the word ‘ ‘ children ’ ’ applies only to lineal descendants in 
the first degree of the person whose “children” are spoken of ; 

(б) the word “grandchildren” applies only to lineal descen- 
dants in the second degree of the person whose “grandchildren” are 
spoken of ; 

(c) the words “nephews” and “nieces” apply only to children 
of brothers or sisters ; 

(d) the words “cousins,” or “first cousins,” or “cousins- 
german,” apply only to children of brothers or of sisters of the 
father or mother of the person whose “cousins,” or “first cousins” 
or “cousins-german,” are spoken of ; 

(e) the words “first cousins once removed” apply only to 
children of cousins-german, or to cousins-german of a parent of the 
person whose “first cousins once removed” are spoken of ; 

(/) the words “second cousins” apply only to grandchildren 
of brothers or of sisters of the grandfather or grandmother of the 
person whose “second cousins” are spoken of ; 

(g) the words “issue” and “descendants” apply to all lineal 
descendants whatever of the person whose “issue” or “descendants” 

‘ are spoken of ; and 

(j^) words expressive of collateral relationship apply alike to 
relatives of full and of half blood ; and 

{i) all words expressive of relationship apply to a child in the 
womb who is afterwards born alive. 

[This is sec. 86 of the Succession Act X of 1866. It does not apply to Hindus ^ etc.] 

(a) Child or Children. — The meaning given to the word is the primary 
meaning. If in a will the word “ child ” or “ children ” is used it will mean 
legitimate lineal descendants in the first degree only and will not include a grand- 
child or remoter issue. There is nothing stated in this section as regards “ any 
contrary intention in the will ”, but it is submitted that if the context and cir- 
cumstances indicate an extended construction to the meaning, the word may be 
construed to mean grandchildren(i'i), It will not be construed to mean ‘‘sons ”(i). 
In In re Milward,(j), land was divided to A absolutely subject to a gift 
over in the event of A dying leaving “no child or children The words 
“ child or children ” were construed as leaving no issue, so that the gift over 
would not take effect, if A left issue at his death. 

Child en Ventre sa mere. — Sub-section (i) means a child en ventre sa mere. 
It has been adopted as a rule of construction for giving effect to a presumed in- 
tention. The law regarding this is laid down in Villar v. Gilbey{j^)> as follows : — 

First, words referring to children or issue “ born ” before or “ living ” at or 
“ surviving ” a particular point of time or event will not in their ordinary or natu- 
ral meaning include a child en ventre sa mere at the relevant date. 

Secondly, the ordinary or natural meaning of the words may be departed from 
and a fictitious construction applied to them so as to include therein a child en 

{h) Bcrrj/ V. Berry, 8 Giff. 184; Hoyle v. oT (1940) W. N. 231 ; (1940) 1 Ch. 698. 

Hamilton, (1799) 4 Ves. 4S7. (Ji) (1907) A. C. 139. 

(i) Kfishnarao v. Benndbai, 20 Bom. 571. 
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venire sa mere at the relevant date and subsequently born alive if, but only if, 
that fictional construction will secure to the child a benefit to which it would have 
been entitled if it had been actually born at the relevant date. 

Thirdly, the only reason and the only justification for applying such a fictional 
construction is that when a person makes a ^gift to a class of children or issue 
described as “ born ” before or “ living ” at or “ surviving a particular point 
of time or event, a child en ventre sa mere must necessarily be within the reason 
and motive of the gift. 

Fourthly, that being the only reason and the only justification for applying 
the fictional construction it follows that if the person who uses the words under 
construction confers no gift on the children or issue described as abovemen tioned, 
but confers the gift in some one else, it is impossible (except in the light of subse- 
quent events) to affirm either that the fictional construction will secure to the child 
en ventre sa mere a benefit to which if born it would be entitled or that the child 
en ventre sa mere must necessarily be within the reason and motive of the gift 
made(/b). 

Step-child. — Ordinarily in a gift to “ children ” of a person, step-children 
will not be included but if the testator has no children but is accustomed to call 
his step-children by the name children, the gift will go to the step-children(Z). 


Ui^married son or daughter. — gift to an unmarried child prima facie 
means a child not having been married ; but it may also mean not having a spouse 
at the time mentioned in the will. (See Halsbury’s Laws of England Vol. 34, 
p. 197, footnote c). 

(6) Grandchild. — The lineal descendants of the second degree are com- 
prehended in the word “ grandchild ” or “ grandchildren The word “ children ” 
may mean grandchildren in the case of a legacy to the children of a deceased person 
where at the date of the will there are, to the knowledge of the testator no children, 
but only grandchildren alive(m). “ Grandchildren of any degree ” includes 
all the testator’s lawful descendants save his children(n). (See Halsbury, Vol, 34, 
p. 304 note Z). 

(c) Nephews and Nieces. — Children of brothers and sisters take under 
the gift to nephews and nieces of a person and in this respect there is no distinction 
between the nephews and nieces of the full blood and the nephews and nieces of 
half blood, i,e,, relationship by blood, (see sub-section h), but not nephews and 
nieces by affinity, t.e., relationship by marriage(o). In a gift to my nephews and 
nieces a grandnephew will not take(p). (See also Halsbury, Vol. 34, p. 297, note 

(k) and p. 740 note (g) ). 

(d) Cousins, First Cousins, or Cousins-german. — These words pri- 
marily mean children of uncles and aunts. In a gift to ‘"first and second cousins” 
the words will have their strict meaning unless there is something to show that 
the testator is not using them in their proper sense(g). (Halsbury, Vol. 34, p. 297, 
note (h) ). 

(e) First Cousin Once Removed. — Children of first cousin take under a 
gift to first cousin once removed. In a gift to first cousins, or cousins-german, 
first cousins once removed are not included(r). (See the Table of cousins-german 


Schedule I). 


(k) Elliot V. Joicey, (1935) A. C. 209. 

(l) Ee Jeans, Upton v. Jeans, (1895) 72 L. T. 
835. 

(m) Re Smith, Lord v. Hayward, (1887) 35 Ch. 
D. 558. 


(o) Smith V. Lidiard, 3 K. & J. 252. 

(p) Thompson v. Robinson, 27 Beav, 486. 

Iq) Re Parker, Bentham v. Wilson, 17 Ch. P. 
262. 

(r) Sanderson v. BayUy, 4 My. & Cr. 56. 


(w) In re Hall, Hall v. Hall, (1932) 1 Ch. 262. 
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(/) Second Cousins. — Second cousins are persons who have the same 
great-grandfather or great-grandmother. For distinction between first cousins 
once removed^ and second cousins see In re Farker{s). (See Table of Cousin-german 
Schedule I). 

(g) Issue and Descendants. — A gift to “ issue ” includes descendants of 
every degree, i,e., the person’s children, grandchildren and other issue of any 
degree of remoteness in descent. In In re Hipweil{s^) the word was construed to 
include children and grandchildren. For the construction of the word “ issue ” 
as restricted only to “ children ” only five examples are given in Halsbury, Yoi. 34, 
at p. 314. In order to restrain this construction a clear intention must appear 
upon the will. The words “ heirs ” and issue ” were held to be convertible 
terms in Mariam Begum v. Waizr Begum(t), A gift to offspring ” was held to be 
confined to children only to the exclusion of grandchildren(w). 

The word “ descendants ” applies to children, grandchildren and all other 
descendants of every degree of remoteness. The class of descendants taking under 
a gift are ascertained according to the rules for ascertaining a class. The descen- 
dants when ascertained tsikeper capita and not^^r stirpes, e.g,, a bequest of £4,000 
is given “ to the descendants of F ”. F left some grandchildren and some great- 
grandchildren. It was held that the grandchildren and great-grandchildren were 
all entitled to the bequest and that distribution must be per capita{v). Again 
a testatrix directed that her property be divided equally between the descendants 
of T. At her death T had three sons and eleven grandchildren. It was held that 
the sons and the grandchildren were all entitled to the property and per capltaiw). 

Hindus. — This section does not apply to Hindus. InGoberdhonedasv. Prafulla 
Bala(w^), it was held that sec. 99(g) was not applicable to wills executed by Hindus 
and the words “ issue heirs ” were construed to include descendants by blood as 
well as descendants by adoption. 

As regards Hindus a bequest to the descendants of A has been held to include 
children and grandchildren living at the decease of the testator(rc). In Srinivasa 
v. Dandayudapani(y) a Hindu bequeathed Rs. 25,000 to his daughter subject to 
a condition that she should invest the same in land and enjoy the produce and 
should transmit the corpus to her mate descendants. After the testator’s death 
the daughter was delivered of a son who died in a few months ; she died subse- 
quently leaving husband who claimed the legacy. It was held that the daughter’s 
son had not acquired any interest as no one could be heir of a living person. 


100. In 


Words expressing 
relationship denote 
only legitimate re- 
latives or failing 
such relatives repu- 
ted legitimate. 


the absence of any intimation to the contrary in a 
will, the word “child,” the word “son,” the word 
“daughter,” or any word which expresses relation- 
ship, is to be understood as denoting only a legi- 
timate relative, or, where there is no such legitimate 
relative, a person who has acquired, at the date of 
the will, the reputation of being such relative. 


Illustrations, 

(t) A having three children, B, C and D, of whom B and C are legitimate and D is 
illegi timate, leaves his property to be equally divided among “ my children The pro- 

(s) 1*7 Ch. D. 262. Sutcliffe, Alison v. AlUson, (1934) 1 Ch. 

(s») (1945) W.N. 169. 219. 

{t) 17 Cal. 234. a. I. R. (10S9) C. 637. 

(te) Jester v. Tidd, 29 Beav. 618. (a?) Arumui^am v. Amnvl Ammal, 1 H. C. 

(n) Cfossly v. Clare, Ambl. 397. R. 400. 

(«o) Butlff V. Siraituii, 3 Bro. C. C. 367 ; In re {y) 12 Mad. 411. 
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perty belongs to B and C in equal shares, to the exclusion of D. 

(ii) A, having a niece of illegitimate birth, who has acquired the reputation of being 
his niece, and having no legitimate niece, bequeaths a sum of money to his niece. The 
illegitimate niece is entitled to the legacy. 

(m) A, having in his will enumerated his children, and named as one of them B, 
who is illegitimate, leaves a legacy to “ my said children B will take a share in the legacy 
along with the legitimate children. 

(iv) A leaves a legacy to “ the children of B”. B is dead and has lett none but illegiti- 
mate children. All those who had at the date of the will acquired the reputation of being 
the children of B are objects of the gift. 

(ly) A bequeaths a legacy to “ the eliildren of B”. B never had any legitimate child. 
C and D had, at the date of the will, acquired the reputation of being children of B. After 
the date of the will and before the death of the testator, E and F were born, and acquired 
the reputation of being children of B. Only C and D are objects of the bequest. 

(vi) A makes a bequest in favour of his child by a certain woman, not his wife. B 
had acquired at the date of the will the reputation of being the child of A by the woman 
designated. B takes the legacy. 

(vii) A makes a bequest in favour of his child to be born of a woman who never 
becomes his wife. The bequest is void. 

(viii) A makes a bequest in favour of the child of which a certain woman, not married 
to him, is pregnant. The bequest is valid. 

[This is sec. S7 of the Succession Act X of ISOo. It does 7iol apply to Hindus ^ etc.] 

Illegitimate Children. — The description of child, son, issue, etc., mean 
prima facie legitimate child, son, issue, and, therefore, where a bequest is 
made to children simply without anything on the face of the will to show that 
illegitimate children are meant, only the legitimate children will take and evidence 
dehors the will is not admitted to prove that illegitimate children were also meant. 
(See ill. L). 

This is based on public policy that a gift cannot be made by will to the illegi- 
timate children or other illegitimate relations of an}" person who are not born or 
begotten at the death of the testator. This section, however, makes an exception 
in favour of illegitimate children and they are allowed to take under a gift to child- 
ren if the conditions laid down in this section are complied with, viz . : — 

(a) There must be nothing in the will to indicate a contrary intention. 

(b) The children must have acquired the reputation of being the named 

man’s children. 

(c) That reputation must have been acquired at the date of ike will, 

(d) The child must have been born at the date of the will (ill. vii), A gift 

to an illegitimate child not born or begotten is obnoxious to the policy 
of law. 

But a child en ventre sa mere, at the date of the will, will take, (ill. viii). 

Illegitimate children will generally take under the following circumstances : — 

(1) If looking at the circumstances existing at the date of the will there is 
no possibility of legitimate children to satisfy the terms of the bequest, e.g., the 
bequest is to the children of A now living and A has illegitimate children, they 
would take(sj), (ill. ii .) ; or where the bequest is by an unmarried man or woman 
to his or her children, that would mean illegitimate children, because every will 
made by a man or woman is revoked by his or her marriage and, therefore, none 
but illegitimate children could by any possibility" take under it(i?). 

(z) Dover v. Aleoeander, 2 Hare 275 ; Barlow (a) Pratt v, Mathm, 22 Bear. S28. 

V. Orde, L. R. 3 P. C. 164. 
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(2) Illegitimate children existing at the date of the will, including a child 
en venire may take under the term “ children ”, if they are sufficiently indicated, 
that is to say, where it appears that the testator meant illegitimate children, 
e.g., where the bequest is to “ my natural children ”(&), (ill. vi). 

(3) Wherever the general description of children in a will will include legiti- 
mate children, it cannot be extended to illegitimate children ; in other words, where 
there are legitimate children to answer the description of “ children ”, the rule 
of law is, that legitimate children only will take and no extrinsic evidence is admis- 
sible to show the intention of the testator(c). 

(4) But where a testator enumerates his children and names one of them 
who is illegitimate and leaves a legacy to his “ said children” that is a sufficient 
indication that the illegitimate child is intended to take. (111. m). 

The rule regarding “ children, ” etc., laid down in this section applies to 
other illegitimate relations, e.g., a reputed wife(d), or to an illegitimate nephew(c). 

Evidence. — ^No extrinsic evidence is admissible except to prove that the 
illegitimate children in question had at the date of the will acquired the reputation 
of being the children of the testator or of the person named in the will and of the 
state of the family. 


101. Where a will purports to make two bequests to the 
same person, ^and a question arises whether the 
Rules of cons- testator inten'ded to make the second bequest 
i“-stead of or in addition to the first ; if there is 
bequests to nothing in the will to show what he intended, the 
same person. following rules shall have effect in determining the 

construction to be put upon the whl : — 

(а) If the same specific thing is bequeathed twice to the same 

legatee in the same will or in the will and again in the 
codicil, he is entitled to receive that specific thing only. 

(б) Where one and the same will or one and the same codicil 

purports to make, in two places, a bequest to the same 
person of the same quantity or amount of anything, he 
shall be entitled to one such legacy only. 

(c) Where two legacies of unequal amount are given to the 
same person in the same will, or in the same codicil, the 
legatee is entitled to both. 


(d) Where two legacies, whether equal or unequal in amount, 
are given to the same legatee, one by a will and the 
other by a codicil, or each by a different codicil, the 
legatee is entitled to both legacies. 

Explanation , — ^In clauses (o) to (d) of this section, the word 
“wiU” does not include a codicil. 


(6) Mdham v. Duke of Devonshire. 1 P. Wms. 
529. 

(c) Dcffin V. Dorin, L. R. 7 H. L. 568 ; Paul 
V. Children^ L. R. 12 Eq, 16 ; In re Pearce^ 
AlUemfie Assutanoe Co.^ v. Prands, (1918) 


2 Ch. 6T4, (1914) 1 Ch. 254. 

{d) Administrator-General v. Whiter 13 Bom. 
379. 

(c) In re Jackson, Beattie v. Murphy, (1933) 
1 Ch. 287. 
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Illustrations, 

(t) A, having ten shares, and no more, in the Imperial Bank of India, made his will, 
which contains near its commencement the words “ I bequeath my ten shares in the Imperial 
Bank of India to B.” After other bequests, the will concludes with the words “ and I 
bequeath my ten shares in the Imperial Bank of India to B.” B is entitled simply to re- 
ceive A’s ten shares in the Imperial Bank of India. 

(ii) A, having one diamond ring, which was given liim by B, bequeaths to C the 
diamond ring which was given by B. A afterwards made a codicil to his will, and thereby, 
after giving other legacies, he bequeathed to C the diamond ring which w^as given him by B. 
C can claim nothing except the diamond ring which was given to A by B. 

(Hi) A, by his will, bequeaths to B the sum of 5,000 rupees and afterwards in the 
same will repeats the bequest in the same words. B is entitled to one legacy of 5,000 rupees 
only. 

(iv) A, by his will, bequeaths to B the sum of 5,000 rupees and afterwards in the 
same will bequeaths to B the sum of 6,000 rupees. B is entitled to receive 11,000 rupees. 

(t>) a, by his will, bequeaths to B 5,000 rupees and by a codicil to the will he bequeaths 
to him 5,000 rupees. B is entitled to receive 10,000 rupees. 

(vi) A, by one codicil to his will, bequeaths to B 5,000 rupees and by another codicil 
bequeaths to him 6,000 rupees. B is entitled to receive 11,000 rupees. 

(vii) A, by his will, bequeaths “ 500 rupees to B because she W'as my nurse,” and 
in another part of the will bequeaths 500 rupees to B ” because she went to England with 
my children”. B is entitled to receive 1,000 rupees. 

(viii) A, by his will, bequeaths to B the sum of 5,000 rupees and also, in another 
part of the will, an annuity of 400 rupees. B is entitled to both legacies. 

(i>) A, by his will, bequeaths to B the sum of 5,000 rupees and also bequeaths to him 
the sum of 5,000 rupees if he shall attain the age of 18. B is entitled absolutely to one sum 
of 5,000 rupees, and takes a contingent interest in another sum of 5,000 rupees. 

[This is sec. 88 of the Succession Act X of 1865. It applies to Hindus^ eic.l 

Climulative Legacies. — ^Where the testator has twice bequeathed a legacy 
to the same person, it becomes a question whether the legatee be entitled to both 
or only one, i.e.^ whether the second legacy shall be regarded as merely a repetition 
of the prior bequest, or whether it shall be construed as an additional bounty and 
cumulative to the former benefit. On this point the intention of the testator is 
the rule of construction. 

If there is nothing in the will to show what the testator intended, the following 
rules of construction are laid down in the Act. 

(1) If the same specific thing, e.g., a watch or a ring, is bequeathed twice 
to the same legatee in the same will or in the will and again in a codicil, the legatee 
receives only that specific thing. 

(2) Where two legacies of quantity of equal amount are bequeathed to the 
same legatee in one and the same instrument the second bequest is a mere repetition 
and the legatee is entitled to one such legacy. 

(3) Where two legacies of quantity of unequal amount are given to the same 
person in the same instrument, the legatee is entitled to both. 

(4) Where two legacies of quantity, whether of equal or unequal amount, 
are given to the same person by deferent instruments, i.e., one by will and the other 
by a codicil, the legatee is entitled to both. 

Cu^iulative and substitutional legacies are subject to the same incidents as 
the original legacies, i.e., as regards vesting, lapse, etc. 
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Admission of parol evidence 

*\Vheii is parol cn idouce admissible to show whether the testator intended to 
give two legacies or only one legacy ? The rules as to substitutional or cumulative 
gifts are rules of presumption rather than rules of construction and parol evidence 
is admissible to rebut the presumption. It is admissible when the Court raises 
the presumption against double legacies, to show that the testator intended the 
legatee to take both, i.e., in support of the apparent intention of the will But where 
the Court does not raise the presumption, parol evidence is not admissible to show 
that the testator intended the legatee to take one only, for that is in opposition to 
the will(/). 

In many eases the will or codicil affords intrinsic evidence that the second 
gift was intended as a mere substitution for the first. So, also, if in two instru- 
ments the legacies are not given simpliciter, but the motive of the gift is expressed, 
and the same sum is given, if the motive is different the legacies will be cumulative, 
(ill. vii). Again, where one legacy is given generally and the other for an express 
purpose or is contingent, the legacies will be cumulative (ill. ix), and also where 
the legacies are not ejvxdem geiieris, e.g., if an annuity and a sura of money are 
given the legacies will be cumulative, (ill. viii). 

102. A residuary legatee may be constituted by any words 
Oonsutuiiou of that show an intention on the part of the testator 
residuary legatee. thc pei'soif designated shall take the surplus 

or residue of his property. 


Illusi rations* 

(i) A makes her amU, consisting of several testamentary papers, in one of whicli are 
contained the following words : — “ X think there will be something left, after all funeral 
expenses, etc., to give to B, now at school, towards equipping Iiini to any profession he may 
hereafter be appointed to.” B is constituted residuary legatee. 

(ii) A makes his will, w'ilh thc follow’ing passage at thc end of it : — 1 believe llierp 
will be found sufficient in my banker’s hands to defray and discharge iny debts, which I 
hereby desire B to do, and keep the residue for her own use and pleasure.” B is constituted 
the residuary legatee. 

(Hi) A bequeaths all his property to B, except certain stocks and funds, W'hich he 
bequeaths to C. B is the residuary legatee. 

[This is sec, SO of the Succession Act X of 1865> It applies to Hindus, etc.] 

The Residuary Legatee or Universal Legatee 

A residuary legatee is one to whom the testator gives what remains of his 
property after the legacies and bequests are made. A Universal Legatee is one 
to whom the testator gives the whole of his property which he leaves at his death. 
The expression universal legatee ” is used in sec. 232. The distinction between 
a residuary legatee and the next-of-kin is that a residuary legatee is a claimant 
under the will, w^hcreas the next-of-kin is a claimant deht>rs the will. 

No particular words are necessary to constitute a residuary legatee. 
It is sufficient if the intention of the testator be expressed that the 
surplus or residue of his estate after payment of debts, legacies and costs 
of administration shall be taken by the person or persons desigiiated(g), e.g., a 
testator bequeaths to A ‘‘ the rest of my property,’’ or “ the remainder of my 

(/) Booley v. Hatton, 2 White and Tudors L. Fanindra v. Adm.-General, 6 C. W. N. 

C. 321, 1 Bro. C. C. 390. 321 ; Manor ama v. Kali Charm, 81 Cal* 

(g) Hurga V. Attul Chandra, (1938) 1 Cal. 75 ; 186, 
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property,” or “ the residue of my property,” or even simply “ I leave to A ” 
(without stating what was left), these words will constitute A the residuary legatee. 
Even the words et cetera, when not construed ejusdem genesis, are held to pass 
the whole residuary estate(/i). The words “ surplus ” and residue ” both 
liave identical meaning. “ Surplus ” means that which is left over, “ residue ” 
means that which is left(i). The words money, goods, chattels, estate and effects 
will also pass the residue, if not confined to things ejusdem gene) is, (See also Wil- 
liams on Executors, 12th Edn., pp. 994-995 as to what words will and what words 
wdll not convey the residue. Sec also illusferations to see. 102). In Re Eustornji 
F, Lenfin{j), a testator appointed his wiie executrix and entrusted all his property 
to licr with instruction that 12 months after her death whatever “ may have been 
left behind her as residue ” the same be divided equally between his sons and 
daughters. Then clause 12 of the will provided, “ after payment of all the above- 
mentioned sums and legacies as to whatever property may remain all that belongs 
to my wife and I hereby give the same to her.” The wife died leaving a will and 
a question arose whether she took the property under the residuary clause abso- 
lutely. It was held that she was not the residuary legatee. 

103. Under a residuary bequest the legatee 
Piopcriy to which jg entitled to all property belonging to the testator 
ciititicd7 the time of his death, of which he has not made 

any other testamentary disposition which is capable 
of taking effect. 


lUustratioH. 

A by his will bequeaths certain legacies, of which one is void under section 118. and 
another lapses by the death of the legatee. He bequeaths the residue of his property to B. 
After the date of his will A purcliases a zainindari, -nhich belongs to him at the time of ins 
death. B is entitled to the two legacies and the zamindari as part of the residue. 

{This is sec. 90 of the Succession AU X of lS6o, It applies to Hindus, tic.] 


This section corresponds to sec. 25 of the Eiiglish Wills Act, 1837. 


What is Residue. — It is settled law that there is no residue until after the 
payment of debts, funeral and testamentary expenses, costs of adniinistratiou of the 
estate of the testator and the payment of all the legacies. Until all these are 
paid, there is no residue. Residue means all of which no effectual disposition is 
made by the will,(i'-). 


Property to which Residuary Legatee is entitled. — Under this section, 
the residuary legatee is entitled to (1 ) all the lapsed legacies, (2) all legacies which 
fail to take effect, and (8) property bequeathed under the residuary clause. In 
other words he is entitled to whatever may fall into the residue after the making 
of the will by lapse, invalid disposition, or other accident or by acquirement 
subsequent to the date of the will(A:), and whether known or unknown to the 
testator. But in Subodhehandta v. Bhubalika{l) it was held that in construing 
the wills of Hindus, this rule should not be applied and the property unknown to 
the testator did not pass unda* the residuary clause. A bequest of “ all my per- 
sonal property and effects ” was held to pass to the residuary legatee all immoveable 


(ft.) Chapman v. Chapman, (1877) 4 Ch. B. 
800 ; Ashutosh v. Doorga Churn, 5 Cal. 
438 ; 6 I. A. 182. 

{i) Chu'pman v. Brown, 6 Ves. 404; Dwarha- 
noth V, Burroda Persaud, 4 Cal. 443. 

(j) 22 Bom. L. R. 855. 

(j^) Skrymsher v. Northcote, 1 Sw. 566* 


(k) Fanindra v. Adm.-Gincrat, 6 C. W. N. 
331; Dwarkanaih v. Bunoda Persaud^ 4 
Cal. 443; Camaiii v. Barefoot^ IMad. 
433* 

(!) 60 Cal. 1406. (See aLo Kunthalammal \ . 

Suryapraka^aroya, 38 JMafl. 14)96.) 
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property which was bequeathed to charity which charity was void under sec. 118(P). 
A residuary bequest carries not only everything not disposed of but everything 
that in the event turns out not to be disposed of or whether the disposition fails, 
e.g., where a testator bequeaths all his estoXt, except money laid out in stock, mort- 
gage, etc., to A and the money in stock and on mortgages to B and B dies before 
the testator so that the gift to him lapses, A will take under the residuary bequest 
the property given to B(m). But if the testator has shown some intention with 
regard to the excepted property inconsistent with its ever falling into the residue, 
effect must be given to that intention(^). For example, A on board a ship made 
his will and gave to his mother, if alive, his gold rings, buttons, and chest of clothes, 
and to his executor who was on board with him his red box, arrack, and all things 
not before bequeathed ; and at the time of his death A was entitled to leasehold 
estate by the death of his father of his right to which he was ignorant, the executor 
will not be entitled to the leasehold estate, (see sec. 83, ill. iL){o). 

A residuary legatee is entitled to the property over which the testator has a 
general power of appointment and which the testator has ineffectually attempted 
to appoint, e.g., a testatrix, having a power of appointment over a sum of stock, 
appointed the stocks to her sons A and B, and she left the residue of her property 
to A. B died before her. It was held that A was entitled as residuary legatee 
to the share intended for B(p). 

Particular and General Residue 

Gift of the residue may be the gift of a particular residue or may be of a 
general residue. A particular residue is the residue of a particular portion of the 
testator’s property, ^.g., if a testator disposes of a part of his land at X to A and 
the residue of that land to B, the bequest to B is the bequest of a particular residue 
and will not carry any portion of the general residue. In Pursuttamdasv,Govind{q) 
a question arose whether a portion of the particular residue which lapsed, 
augmented that residue or whether it fell into the general residuary clause and it 
was held that it fell into the general residue. In Kunthalammal v. Suryapra- 
kasaroya{r), a testator after mentioning in his will his immoveable property 
proceeded to write as follows, ‘‘ the house No. 25 and ready money were received 
by me under an order of the High Court according to my adoptive father’s will 
He then proceeded to give certain legacies and concluded “ the sum which may be 
left after deducting the abovementioned legacies shall be utilised in my name for 
pooja^ etc.” Unknown to the testator there was a sum of Rs. 4,000 lying to his 
credit in Court. It was held that Rs. 4,000 was not disposed of under the above 
clause, and as there was no other residuary clause there was intestacy as regards 
the said sum. 

Rights of the Residuary Legatee, — ^A residuary legatee has a right to insist 
that in the course of the first year after the testator’s death the executor shall, if it 
be possible, pay the debts, legacies, and funeral and testamentary expenses so 
that the clear residue may be ascertained and paid over to liim. In order to effect 
this object it is the duty of the executor to sell the estate or at all events so much 
of it as is required for the payment of debts, legacies and funeral and testamentary 
expenses, and to ascertain the clear residue as soon as possible(5). The executor 
would not be justified (though he may be entitled) in selling more than sufficient 
to pay debts, legacies, and funeral and testamentary expenses in the case of a resi- 
duary legatee being absolutely entitled to the residue(^). 

{l^) Elizabeth v. Sutherland, A. I, R, (1935) (p) Spooner^s TnisU, 2 Sim. (N. S.) 129. 

R- "Tl. (q) 28 Bom. L. R. 917 (P. C.). 

(m) Evans v. Jones, 2 Coll. 516. (r) 38 Mad. 1096. 

(n) Jairam V. Kessowji, 4 Bom. L. R. 555. (s) Wightwick v. Lord, 6 H. L. C. 217. 

(o) Cook V. Oakley, 1 P. Wms. 302. (t) Cooper v. Cooper, L. R. 7 H. L. 53. 
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If the executor is also the residuary legatee he cannot help himself out of the 
residuary estate without making provision for the debts, specific legacies and 
other matters which are prior thereto. It is only after these matters have been 
cleared that the estate of the testator becomes the property of the residuary 
legatee(w). In Gobardhandas v. Gopalda${v), the executors who were also residuary 
legatees had taken money of the estate for their own use before debts and legacies 
were paid were held guilty of a breach of trust. 

Hindus. — In construing the wills of Hindus care should be taken. The 
residuary clause in the form in which it appears in English wills is unknown and 
unless a testator has expressed a clear intention to give everything undisposed of 
to the residuary legatee, the legatee will not be entitled to it(z£?). 

104. If a legacy is given in general terms, without specifying 
the time when it is to be paid, the legatee has a 
Vested interest in it from the day of the death of the 
term^. testator, and, if he dies without having received it, 

it shall pass to his representatives. 

[This is sec, 91 of the Succession Act X of 1865, It applies to Hindus, etc. ] 

This section must be read in connection with sec. 119 and the Explanation 
attached to the same(<r). 

This section deals with the time of vesting when there is no postponement 
of payment or possession. The expression “ in general terms means without 
specification of time when the legacy is to be paid. In such a case the legacy 
vests in the legatee on the day of the death of the testator. If the legatee is dead 
at that date, the legacy will lapse under sec. 105. But if the legatee survives the 
testator but dies before receiving the legacy, it shall become payable to his repre- 
sentatives. Although under this section the legacy vests on the date of the death 
of the testator, he cannot demand payment of the legacy until the expiration 
of one year from the testator’s death, (see section 337). It must also be remembered 
that until the assent of the executor is given under sec. 332, the legatee has only 
an inchoate right to the legacy. The vesting, however, takes place under this 
section on the death of the testator and he can transfer or assign the legacy, (see 
commentary to sec. 332). A legacy vested under this section is divested by the 
legatee disclaiming the legacy(t/). 

Section 119 deals with the vesting of the legacy when by the terms of the will 
the payment or possession is postponed. Under that section also unless there 
is anything to the contrary expressed in the will the legacy vests in the legatee on 
the testator’s death. But the difference between this section and section 119 
is that under this section the legacy vests in possession whereas under section 119 
the legacy vests in interest. In the first case the legatee is entitled to demand 
possession immediately and if the assets are. sufficient for the payment of the debts 
and liabilities of the deceased, the executor may pay the legacy although he is 
not bound to do so for one year under sec. 337. Under section 119 the legatee 
has no immediate right to the possession or payment of his legacy imtil the time 
fixed by the wuU has arrived. There is nothing in law to prohibit a man from mak- 
ing a provision in his will that certain persons shall only actually take shares in 
his property after his death contingent upon their being alive at the time when 
the said property will be divided as directed by the testator. In Bachman v. 

(u) Xordham v. Wallis, 10 Hare. 217. Mad. 1090. 

(V) 60 Cal. SO. (x) Bachman v. Bachman, 6 All. 583. 

{w) Kunthalammal v. Suryaprakasaroya, 88 (y) Lakshmamma v, Rainamma, 88 Mad. 474. 

13 
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Bachman(z) it was argued that if such contingent provision is made it would place 
the shares at the mercy of the trustees or executors who would have it in their 
power to postpone the division indefinitely at their own pleasure. To that the 
answer given is that if the testator says so in plain language the Court must give 
effect to his obvious intention. If the testator’s language is clear and unambiguous 
and there is no uncertainty as to his meaning and if he has placed such large powers 
in the hands of the trustees and executors effect must be given to it. In that case 
it was held that looking to the terms of the will that share to one of the legatees 
did in law vest in him at the death of the testator but he having died prior to the 
division of the estate it was divested and the gift overtook effect. 

This section was invoked in Secretary of States, Parijat{z^\ as to when a residue 
becomes vested in the legatee but their Lordships did not express any concluded 
opinion. They, however, observed that the legatee of a share in the residue has 
no interest in any of the property of the testator until the residue is ascertained. 
Until the claims against the testator’s estate for debts, legacies and testamentary 
expenses have been satisfied the residue does not come into actual existence. 
It is non-existent until that event has occurred. The possibility that there will 
be residue is not enough. It must be actually ascertained. 

Effect or Vesting in Possession. — The effect of vesting in possession is 
that under this section the legatee becomes the owner of the property bequeathed 
and he can deal with it in his lifetime by any deed or by will. Consequently the 
property can be attached by his creditor(a). 

105. (1) If the legatee does not survive the testator, the 
In what case le- ^^nnot take effect, but shall lapse and form 

gacy lap^es.^^^ part of the residue of the testator’s property, unless 
it appears by the will that the testator intended 
that it should go to some other person. 

(2) In order to entitle the representatives of the legatee to 
receive the legacy, it must be proved that he survived the testator. 

Illustrations 

(i) The testator bequeaths to B “ 500 rupees which B owes me.” B dies before the 
testator; the legacy lapses. 

{it) A bequest is made to A and his children. A dies before the testator, or happens 
to be dead when the will is made. The legacy to A and his children lapses. 

(Ui) A legacy is given to A, and, in case of his dying before the testator, to B. A dies 
before the testator. The legacy goes to B. 

{iv) A sum of money is bequeathed to A for life, and after his death to B. A dies in 
the lifetime of the testator ; B survives the testator. The bequest to B takes effect. 

(o) A sum of money is bequeathed to A on his completing his eighteenth year, and 
in case he should die before he completes his eighteenth year, to B. A completes his eighteenth 
year, and dies in the lifetime of the testator. The legacy to A lapses, and the bequest to B 
does not take effect. 

(ni) The testator and the legatee perished in the same ship-wreck. There is no evi- 
dence to show which died first. The legacy lapses. 

[T^his is sec. 9Z of the Succession Act X of 1865. It applies to Hindus, etc., with this 
addition that the words ** son ”, “ sons ”, “ child ” and “ children ” shall he deemed to include 
an adopted child ; and the word “ grand-children ” shall he deemed to include the children whether 
adopted or natural horn of a child whether adopted or natural horn, and the expression “ daughter- 
inAdw ” shad he deemed to include wife of an adopted son, see Schedule III, Cl. 5.] 

(si) & All. 688. 

(z^) 88 Bom.JL. R. 125. 


(a) Bamanuju v. Swami Pillai, 22 M. L. J. 
228. 
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Lapse. — The term “ lapse ” is applied to the failure of a testamentary gift 
owing to the death of the legatee before the death of the testator either before the 
making of the will (ill. ii) or after the making of the will (ill. i), ^In order to entitle 
the legatee to his legacy he must survive the testator, otherwise the legacy cannot 
take effect. The testator is not restricted in making his will to the legatees in 
existence at the date of the will, A legatee may not be born at the date of the will 
but he must be in existence when the testator dies. A confirmation by codicil 
of a legacy given by will to a legatee who has died since the date of will does not 
prevent a lapse. (Halsbury, Vol. 34, p. 135.) 

Even when the legacy is given to A and his executors, administrators and assigns, 
if the legatee A dies before the testator, the legacy lapses(5). Where the testator 
and the legatee die together, e.g., when both are drowned in the same ship and it is 
not proved who survived the other, the legacy will lapse. (See ill. vi). 

In England by sec. 184 of the Law of Property Act 1925. (Statute 15 Geo V. 
ch. 20) it is provided, “ In all cases where after the commencement of the Act, two or 
more persons have died in circumstances rendering it uncertain which of them 
survived the other, such death shall (subject to any order of the Court) for all 
purposes affecting the title to property be presumed to have occurred in the order 
of seniority and accordingly the younger shall be deemed to have survived the 
elder(c). In Kulkarni v. Laccmibai{d), such a presumption was raised and upheld 
but with respect it is submitted it is not a correct decision because Indian Evidence 
Act negatives such a presumption. Even in England where the sec. 184 is not 
applicable, such a presumption is not permissible(a). 

In order to entitle the representatives of the legatee to receive the legacy, 
it must be proved that he survived the testator, and the onus of proof will be on 
the representatives. Not only a legacy but also a bequest to a debtor of the 
debt due from him will lapse like any other legacy, if the debtor does not survive 
the testator. (111. i). 

In Bachman v. Bachman{f) a testator directed his executors to sell and convert 
his property into money and to divide the same among several named legatees 
when they should attain 21 in case of males and in case of females when they attain- 
ed that age or married. One of the legatees who had attained 21 died five months 
after the death of the testator leaving issue. It was held, legacy vested in the 
deceased legatee and the issue were entitled to it. 

The doctrine of lapse applies to contingent legacies (see ill. v). In the ease 
of a contingent legacy it will lapse on the death of the legatee before the testator 
whether the contingency does or does not happen and the gift over will take effect(g). 

It also applies to powers exercised by will. The appointee must survive the 
donee of the power in order to take(g^), but the interest of persons taking in 
default of appointment does not fail by the death of the donee of the power before 
the testator(A). 

Circumstances that bring about Lapse. 

The only event mentioned in this section is the death of the legatee in the 
lifetime of the testator. But there are other circumstances also whio^ bring 
about lapse, if. a* bequest is made for a particular charitable institutton and 

(6) Elliot V. Deoenport, 1 P. Wms. 83. (/) 6 AU. 583. 

(c) In re Lindop, Let Barber v, Reynolds, ig) Willing v. Baincs B W, 

(1942) W. N. 132 ; Hickman v. Peacey, (g*) Duke of Marlborough v. Lord Godolphin, 

(1946) W. N. 158. 2 Ves. Sen. 6L 

(d) A. I. R. (1922) B. 347 ; 18 I. C. 814. (h) Hardwitdc v. Thurston, 4 Russ. 380. 

(e) In re Cohn, (1945) 1 Ch. 5. 
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that institution is non-existent when the testator dies, the bequest will lapse(i). 
But if there is a general charitable intention the bequest will not lapse but will be 
applied cy-pres{j). Also if a legacy is given to a woman “ as long as she remains 
unmarried ” and she marries in the lifetime of the testator, the legacy will lapse. 

“ Unless it appears by the Will that the Testator intended that it 
should go to some other person.” 

A contrary intention within the meaning of this expression is not to be presumed 
by the use of the expression “ to A and his children ’’ see ill. ii, which gives the 
whole interest to A under sec. 97, or by the use of the words “powim poutradi 
hrame ”(^). In order to prevent lapse the testator must do two things, he must 
in clear words exclude the lapse and he must clearly indicate who is to take in case 
the legatee should die in his lifetime, (ill. iii){l)- A mere declaration that the legacy 
shall not lapse is not sufficient to prevent lapse(m). But where a bequest is to“ A 
or his heirs,” or to “A or his issue ” the word “ or ” is construed as substitutional 
so as to prevent a lapse(n). In the following cases the legacy will not lapse : 

{a) If there is an express intention to the contrary, when it is clear that 
in the event of the legatee predeceasing the testator, an alternative bequest is in- 
tended to be substituted as under section 96. 

(6) In case of a legacy to a legatee for life with remainder to another legatee, 
if the tenant for life dies before the testator, the remainder overtakes effect upon 
the death of the testator (lU. iv\ So, if a legacy be given to A on his completing 
the eighteenth year with a limitation over to B if A should die before* completing 
the eighteenth year and A dies in the lifetime of the testator under the prescribed 
age, the legacy over to B does not lapse but will take effect(o). But the rule is 
different when A dies in the lifetime of the testator but after completing his eighteenth 
year. In such a case every part of the bequest lapses, Le.^ the legacy to A lapses and 
the legacy to B also does not take effect. See ill. (n). 

(c) If a legacy is given to two persons jointly and one dies before the testator 
the other takes the whole, (sec. 106). The doctrine of survivorship prevents lapse, 
but not if the gift is to persons as tenants-iix- common, (see section 107). 

(d) In the absence of a contrary intention in the will, a bequest to a child 
or other lineal descendant of the testator does not lapse if the child or other lineal 
descendant dies before the testator, (sec. 109). 

(e) Where the bequest is to a trustee for another and the trustee dies before 
the testator the bequest does not lapse, (sec. 110). 

(/) "Where the bequest is to a class, (section 111). 

E camples, 

(1) A bequeaths to B Rs. 500 and also directs that a debt of Rs. 200 due to A from B 
should not be demanded by his executors as he released B from thedebti B dies before A. 
The legacy of Rs, 500 lapses. As to the debt of Rs. 200 the question is whether it was a 
release or a legacy, and it was held that it was a legacy which had also lapsed(p), (ill. (i) ). 

(i) Jn reJRymer^ Rymcr v. Stanfield^ (1895) 1 > (I) Shiv Eevi v. NauhariaJtam, 21 Lah. 583 ; 

Ch. ; In re Tharp, Laugrigg v. People's Camini v. Barefoot, 26 Mad. 433. 

Dispensary for sick Animals, All. E. R. (w) Browne v. Hope, 14* Bq. 343 ; Pickering 
5th Sept. 1942. v. Stamford, 3 Ves. 493. 

(j) Malchus V, Brouglaon, 11 Cal. 591 in (n) Giitings v. jifcDermoit, 2 M, & K. 69. 

appeal 13 Cal. 193. (o) See Miller v. Warren, 2 Vera, 207, and 

<«) Saroda Prasad v. Debendra Ncdh, 21 B, L, other cases cited in foot-note (g) Williams 

T. 37 j Chandra v. Bed Padth At on Executors, 12th Edn., p. 787. 

I. R. (1:941) Bat. 458, (p) Maitland Vt 3 Ves. 231. 
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if ^ executors, administrators and assigns. A dies 

before the testator. The legacy lapses(g). 

(3) A legacy is gijen “ to A or his representatives”, or “ to A or his heirs”. A dies 
^5* testator. The legacy will not lapse ; the word “ or ” generally implies a sub- 
stitution so as to prevent a lapse(r). ^ ^ 

... W is given to trustees in trust for G for life and in case G should die in the 

nietime of her husband, as she should appoint and in default of appointment to her children ; 
but II she should survive her husband then to her absolutely. G survived her husband 
but aifd m the lifetime of the testator. The legacy to G lapses and the children of G are 
not entitled(s). (See ill. (v ) ). 

A ^ testator bequeathed a sum of money to his wife for life and after her death 
^o A^osolutely if he should be living at her decease, and if not, to A’s son ; A outlived the 
wife hxiX died in the testator’s lifetime. Held the legacy to A lapsed and that the gift to his 
son did not take effect (t). ^ ^ ^ 

(6) A legacy was given in trust for Sarah until she attained majority and then to pay 
the same to her. But if she should die a minor leaving a child or children then in trust 
for such child or children and^ in default of children to other persons . Sarah attained majority 
and married ; but she died in the lifetime of the testator leaving two children. Held, that 
the legacy lapsed and the children were not entitled(tt). 

Effect of Lapse. — ^Unless a contrary intention appears in the will a lapsed 
legacy will form a part of the residue of the testator’s property and shall be included 
in the residuary bequest. If the will contains no residuary clause, the lapsed legacy 
will go tp the heirs of the testator as if he had died intestate, (secs. lOT-108). 

Legacy does not 106. If a legacy is given to two persons 
jofnt 'legatees *Se jointly* and One of them dies before the testator, 
before testator. the other legatee takes the whole. 

Illustration, 

The legacy is simply to A and B. A dies before the testator. B takes the legacy. 

[This is sec. 93 of the Succession Act X of 1865. It applies to Hindus, etc.'\ 

Sec. 106 deals with a bequest to persons as joint-tenants ; sec. 107 deals with 
a bequest to persons as tenants-in-common. The essential characteristics of 
a joint tenancy are (1) unity of possession, (2) unity of interest, (3) unity of title 
and (4) unity of the time of commencement of title. A tenancy-in-common has 
only unity of possession(w^). 

Joint Tenancy — ^Where a legacy is given to several persons concurrently, a 
question arises whether these persons take as joint tenants or as tenants-in- 
common. This will depend on the context of the will. A simple money legacy 
to A and B (as in illustration) will prima facie be to them as joint tenants so that 
if A dies before the testator B will take the whole legacy. Although the section 
speaks of a legacy to two presons, the same rule applies if the bequest is to several 
persons, the share of any one that dies will not lapse but will go to the survivors(t?). 
In Barnes v. Allen{w), there was a devise of residue to the testator’s wife and if she 
died without issue to the testator’s two brothers or if one of them should be dead 
to the survivor. Both the brothers died in the lifetime of the wife. It was 
held that the legacy was to the two brothers as joint tenants and went to the re- 
presentatives of the survivor. This case was followed in Jairam v. Kuverbai(w). 

(g) Elliot V, Davenport, 1 P. Wms. 88* («’ ) Money ^ IS Mad* at p. 469. 

(r) GUtings v. McDermott, 2 M. & K. 69, (to) Mamubai v. Dossa Morarji, 15 Bom. 343. 

1$) Calthorpe v. Gough, 3 Bro. C. C. 395. (a?) 1 Bro. C. C. 180, 

(t) Williams v. Jones, 1 Russ. Ch. *517. (a?) 9 Bom. 491 at pp. 507-509. 

{u) Doo V. Brabant, 3 Bro. C. C. 393. 
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In In re Lewis^ Goronway v. Richards{y), a testator bequeathed the residue to his 
wife and in the event of her predeceasing him then to M and/or J. The wife 
predeceased the testator. In a summons for directions by the executors whether 
the gift was to M and J as joint- tenants, it was held that the gift was to M and J 
as joint-tenants. Again, although in this section it is stated that if the legacy is 
to two persons jointly and one of them dies the survivor takes the whole, the same 
rule applies if one of the legatees is incapable of taking by reason of his having 
attested the will or otherwise, the other who is capable of taking will take the 
whole(j 2 ). This case was followed and the rule therein laid down was applied in 
Nandi Singh v. Sita Bam(a), The general tendency of the authorities seems to be 
to lean against joint tenancy in the construction of wills(6). But if the will does 
not in any way indicate an intention to create a tenancy-in-common the pre- 
sumption will be in favour of joint tenancy(c). (See also Halsbury, Vol. 28, p. ^780 
Hailsham Edn. Vol. 34, p. 854). 

An example of joint tenancy in the construction of a Farsi’s will will be found 
in Navroji v. Perozbai(d), where a Farsi testator’s will contained the following 
clause : — “ After the death of Motlibai (daughter of the testator) Motlibai’s two sons 
Navroji and Nusserwanji are the owners of whatever property and estate belonging 
to me ; ” it was held that Navroji and Nusserwanji took the estate as joint- tenants. 
Horwill J., in Bathnathammal v. Arulanandam{e) has observed while commenting 
on this case that the learned Judges did not in that case interpret correctly the 
Privy Council decision in Jageswar Narain v. Bamckandra Dutt (/). This case is 
referred to in Francis Ghosal v. Gabri Gho$al{g)» In Re March(h) a legacy given 
to a husband and wife without specification of shares was held to create a joint 
tenancy. This case was referred to in Arakal v. Domingo{i). 

Christians: — Christians are governed by this Act and in the matter of 
construction of the will of a Christian if the bequest is made simply to two persons 
then on the principles of English law as propounded in this section they would 
take as joint tenants and on the death of one the survivor would take the whole 
property(e). 

Joint Tenancy as applicable to Hindus. — ^Although this section applies to 
Hindus, etc., in construing the wills of Hindus the rule laid down in this section 
should be applied with great care. This section was applied to Hindus in Krishna- 
das V. Dwarkadas{j) where a Hindu testator by his will bequeathed “Rs. 10,000 to 
T and his sons and daughters,” and it was held that the bequest created a joint 
tenancy and the sons of T who alone survived the testator were held entitled to the 
legacy. In Hirabai v. Lakshmibai(k) a Hindu by his will appointed his wife 
Hirabai and his adopted son N. “as his heirs.” N. died first leaving a widow 
Lakshmibai. Hirabai claimed the whole estate contending that the gift was to 
her and N. as joint tenants and that this section applied, but it was held that 
Hirabai took only a widow’s estate under Hindu law and that the property went to 
N’s widow as his heir. The Madras High Court in Vaidynanda v. N agaramal{l)y 
applied this section in construing the will of a Hindu testator who gave his property 
jointly to his brother’s son and Nagammal the wife of the brother’s son whom he 
had brought up from childhood and had married her to his brother’s son with power 
of alienation, and it was held that the gift was to the two legatees as joint tenants. 


(y) (1942) 1 Ch. 424. 

(z) Humphrey v. Tayleur^ 1 Ambl. 186, 

(a) 16 Cal, 677 (P. C.), 

{b) Administrator General of Madras v. 

Money^ 15 Mad. 448 at p. 469. 

(c) Arakal v, HomingOy 34 Mad. SO. 
id) 28 Bom. 80. 

(e) A, i;. R. (1946) M. 12 at p. 15. 


(/) 23 Cal. 670. 

(g) 31 Bom. 25. 

(A) 27 C. D. 166. 

<i) 34 Mad. 80. 

(j) (1937) Bom. 679. 

(k) 9 Bom. 573. 

(0 11 Mad. 258. 
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But this case was overruled by their Lordships of the Privy Council in Jogeswar 
NarainY,Ram Chandra{m) where their Lordships observed that the learned Judges 
of the High Court of Madras were not justified into importing into the constmction 
of a Hindu will an extremely technical rule of English conveyancing. “The 
principles of joint tenancy appear to be unknown to Hindu law except in the case 
of coparcenery between the members of an undivided family.” Jogeshwar 
Narain’s case was followed in Gopi v. Musammat Jaldhara{n) wrhere a Hindu by 
his will bequeathed the whole of his property to his two married daughters without 
specification of shares and it was held that they both took as tenants-in-common 
and not as joint tenants and to the same effect is Muthu Meenakshi v. Chandra 
Sekhara(o) where a bequest to two wives was held to be a bequest to them as 
tenants-in-common. To the same effect is HarPrasdd v. Sukh Devi(p), and Bam 
Piari v. Krishna Piari{q), Despite the Privy Council decision, some Courts in 
India continued to apply the English principle of joint tenancy to Hindu wills 
until in Mt, Baku Rani v. Rajendra Baksh{r) their Lordships of the Privy Council 
put the matter beyond doubt. In Hemanta v. Sudhansu($) there was a bequest 
of an annuity to two persons and it was held that the bequest was in joint tenancy. 
This section was construed in the case of a bequest to the two wives of the testator 
as a bequest in joint tenancy with right of survivorship(^). 

The trend of the decisions lay down the following propositions, viz,, that 
where property is given without specification of the individual interests to persons 
who are members of a joint Hindu family it does not necessarily follow that they 
take as joint tenants(ii). If the bequest is to persons who constitute such a family 
the prima facie view is that they take in severalty and that those who argue in 
favour of joint tenancy have to show some clear foundation for it in the terms of the 
will. If on the other hand the bequest is to persons who are incapable of forming 
a Hindu joint family they generally take as tenants-m-common(i?). 

107. If a legacy is given to legatees in words which show that 
Effect of words testator intended to give them distinct shares of 
showi^ testator’s it, then if any legatee dies before the testator, so 
mtention to give much of the legacy as was intended for him shall 
istinet 6 ares. residue of the testator’s property. 

IllusiraHon. 

A sum of money is bequeathed to A, B and C, to be equally divided among them. A 
dies before the testator. B and C will only take so much as they would have had if A had 
survived the testator. 

[This is sec, 94 of the Sticcession Act X of 1865, M applies to Hindus, etc,] 

Tenancy -in-Common. — ^As equity leans against joint tenancy and favours 
a tenancy-in-common any words which in the slightest degree indicate the 
testator’s intention to give distinct shares will create a tenancy-in-common. 
Thus the expression “ in equal shares ” or “ share and share alike ” or “equally 
to be divided between them” or “respective shares” or “between them” or 
even “respectively” alone were held to create a tenancy-in-coinmon(w). Even 
without such words, the Courts will lean in favour of tenancy-in-common if the 
context of the will will so permit. In Mst Jio v. Mst, Bukman{x), a devise in favour 
of the testator’s daughter and her husband without specification of shares was 


(m) 23 Cal. 670; 23 L A. 37. 

(n) 33 All. 41, 

(o) 27 Mad. 498. 

(p) 37 All. 241. 

(q) 43 All. 600. 

(r) 60 I. A. 95 ; 64 M. L. J. 555. 

(s) 25 C. W. N. 262. 

(t) Bhoba Tarini v. Peary Lall, 24 Cal. 646 


at p. 650. 

(u) Kishori v. Munda, 33 AIL 665. 

(u) Yathirajulu v. Mukunthu, 28 Had. 368 at 
p. 373. 

(w) Yathirajulu v. Mukunthu, 28 Mad. 368 ; 
Administrator-General v. Money, 15 Mad. 
448 ; Hot Prasad v, Sukhdevi, 37 All. 241. 
(a?) 8 Lah. 219. 
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construed to be a tenancy-in-common. In Mangaldas v. The Secretary of State{0 
a testator appointed his wife and his nephew’s two sons as ‘‘joint owners” of his 
property and it was held that the bequest created a tenancy-in-common. In short 
anything which in the slightest degree indicates an intention to divide the property 
must be held to abrogate the idea of a joint tenancy (5?). Tenancy-in-common 
may also be created by severing a joint tenancy. Thus where a Hindu bequeathed 
to his nephew and his wife some land with power of alienation, and the nephew 
alienated the land, it was held that the alienation severed the joint 
tenancy (a). 

Distinction between a Joint Tenancy and Tenancy-in-common. — In 
joint tenancy there is unity of possession, unity of interest, unity of title and unity 
of the time of the commencement of such title. Between a joint tenancy and a 
tenancy-in-common the only similarity that exists is unity of possession. Except 
as to that a tenant-in-common is as to his undivided share in the position of the 
owner of that share. 

Tenancy-in-cdmmon with Survivorship : Buie in Cripps v. Wolcott, 4 
Madd. 15. — ^Where there is a gift to a number of persons and the survivors and 
survivor of them, the survivorship in default of any expressed intention of the 
testator prima/acie refers to the period of distribution, e,g„ where a legacy is given 
to A and B “to be equally divided between them or the survivor of them^^ the survi- 
vorship is to be referred to the period of division, Le,, if there is no previous bequest 
then the death of the testator. If A and B survive the testator they take the 
bequest as tenants-in-common in equal shares and on the death of either A or B 
thereafter the share of the one so dying will not go to the survivor. But if A dies 
before the testator and B survives the testator, the bequest will go to B. (111. 
sec. 125). If a previous life estate is given, the period of division is the death of the 
tenant for life. If the tenant for life dies in the testator’s lifetime, the survivors 
are fixed at the testator’s death. In Camini v. Barefoot{b) a testator devised a 
certain property to his wife for life and then to his children J, C and F, or the sur- 
vivors or survivor of them. J attested the will. On the death of the wife, F 
brought a suit claiming a moiety of the property as J was debarred from taking 
the gift. It was held that J’s share had lapsed and fell into the residue and did 
not augment the share of C and F. (The subject of “Survivorship” is further 
treated under sec. 125). 

Effect of death of one of the Tenants-in-common. — ^This section lays 
down the rule that in the case of a bequest to two or more persons as tenants-in- 
common, if one of the legatee dies before the testator, his share .will not go to the 
survivor as in the case of a joint tenancy but will fall into the residue if there is a 
residuary clause in the will. If there is no such residuary clause or where the 
bequest to two or more persons as residuary legatees then the share of the person 
who dies before the testator will go as undisposed of (see sec. 108) and will be dis- 
tributed as on intestacy. There is, however, one exception to this rule under 
section 111 where the bequest is to a class of persons as tenant-in-common the share 
of any member of the class who predeceases the testator does not lapse but goes to 
the other members of the class. But where the bequest is to several named persons, 
as tenants-in-common, the shares of any who die before the testator lapse(c). 

Wheniapsedsiiaxe 1^8. Where a share which lapses is a part of 
goes as undisposed the general residue bequeathed by the wiU, that 
share shall go as undisposed of. 

(y) 80 Bom. L. B. S4i. 28 Cal. 670. 

(») Bdbertaon v. Fraser, 6 Ch. 696 ; Armstrong (b) 26 Mad. 438, 

V. Bldridge, 3 Bro. C. C. 214. (c) Page v. Page, 2 P. Wms. 489. 

(a) Jogtmar v. Bam Chandra, 23 I. A. 3T ; ^ 
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lllmtration. 

The testator bequeaths the residue of his estate to A, B and C, to be equally divided 
between them. A dies before the testator. His one-third of the le&idue goes as undisposed 
of. 

[This is sec, 95 of Succession Act X of 1865, It cppUes to Hindus, efc.] 

Under sec, 103 a legacy that lapses will form a part of the residue and will go 
to the residuary legatee. This section comes into operation when the residue itself 
lapses by the death of the residuary legatee before the testator or in any other 
manner. Where the residue is undisposed of or lapses it will go as on intestacy 
and bellivided amongst the next-of-kin of the deceased and all the next-of-kin will 
share in spite of the fact of any one being expressly excluded by the will(d). If the 
residue that lapses is of a particular residue, it will fall into the general residue. 
When there are several residuary legatees and the residue is given to them as 
tenants-in-common the share of any one, who dies in the testator’s lifetime, will 
lapse and will not accrue in augmentation of the remaining parts as a residue of a 
residue but will devolve as undisposed of ,• when a bequest is declared void and 
there is no disposition of residue it would be dealt with under this section. In 
Adm.-General v. Lazar{e), there was a bequest of residue to three persons in equal 
shares. One of the attesting witnesses was the wife of one of the legatees and con- 
sequently the gift to that person failed under sec. 67 ; it was held that the share 
of that legatee was undisposed of under this section. 

If the residue is undisposed of it must be divided amongst all the next-of-kin 
of the testator as on intestacy notwithstanding the fact that the testator has by 
his will directed that one of them shall take no share in his property(/). In 
England, however, the case of Johnson v. Johnson is, if deciding the point, con- 
sidered as overruled, (see Jarman on Wills 7th Edn. 655 foot-no te(^) ) and the 
rule in England is that where the testator in his will makes a declaration excluding 
one or some only of the next-of-kin in clear and appropriate language, it would be 
valid and would operate as a gift by implication to the rest of the share of those 
who are excluded. The general rule of construction is that a testator cannot by 
a mere declaration alter the mode of devolution prescribed by law in case of 
intestacy except by giving to some one else(g). 

This section is based on the English rule in Skrymsher v. Northcote{k) which 
was followed in Vedabala Debi v. The Official Trustee of Bengali}) where residue 
was given on trust which failed on the ground of uncertainty and it was held that 
there was a resulting trust of the residue to the heirs of the testator as on intestacy. 
Modern decisions, however, have doubted the correctness of that decision. They 
lay down that if there is in the will an intention to the contrary that intention 
must be given effect. In Be Parker, Stephenson v. Parker{j) a testator bequeathed 
the residue to A, B, C, and D who should attain 21 with a gift over of the share in 
default of such persons. A died under 21 and his share lapsed ; it was held that 
having regard to the gift over there was no intestacy but A’s share accrued to 
B, C and D. 


109. Where a bequest has been made to any child or other 
men bequMt to lineal descendant of the testator, and the legatee 
to^i"des1^daS dies in the lifetime of the testator, but any lineal 
does not lapse on descendant of his survives the testator, the bequest 
shall not lapse, but shall take effect as if the death 


(d) Toolseydas v. Premji, 13 Bom. 61 1 Erasha 
V. Jerbai, 4 Bom. 537. 

(e) 4 Mad. 244. 

If) Johnson v. Johnson, 4 Beav. 318. 


(g) Pickering v. Pickering, 3 Ves. 492. 

(h) 1 Swan 566. 

(i) 62 Cal. 1062 ; 39 C. W. N. 1154. 

(j) (1901) 1 Ch. 408. 
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of the legatee had happened immediately after the death of the 
testator, unless a contrary intention appears by the will. 

Illustration, 

A makes his will, by which he bequeaths a sum of money to his son, B, for his own 
absolute use and benefit. B dies before A, leaving a son, C, who survives A, and having 
made his will whereby he bequeaths all his property to his widow, D* The money goes to D. 

[This is sec, 96 of the Succession Act X of 1866, It applies to Hindus, etc., with this 
addition that the words “ “ sons,” “ child ” and “ children ” shall be deemed to include 

an adopted child, and the word “ grand-children ” shall be deemed to include the children whether 
adopted or natural born of a child whether adopted or natural born and the expression jfdaughter- 
in-law ” shall be deemed to include the wife of an adopted son. See Schedule III, cl, * 

This section corresponds to sec, S3 of the English Wills Act, 1837, 

This section is an exception to the doctrine of lapse. To prevent lapse three 
conditions must be fulfilled, {i) the bequest must be to the child or other lineal 
descendants of the testator, (ti) the child or lineal descendant dies in the lifetime 
of the testator leaving a lineal descendant who survives the testator, and (m) there 
should be no contrary intention in the will. This section does not substitute for the 
predeceased legatee the lineal descendant whose existence is the event or condition 
which excludes the lapse, but gives the legacy to him absolutely as though he had 
survived the testator, and it is therefore disposable by the will of the legatee, (see ill.). 
The word “ child ” used in this section does not include an illegitimafe son(ft) 
but includes an adopted child in the case of Hindus. 

It does not, however, in any way alter the way in which the estate of the 
person predeceasing the testator is to be administered. It simply increases 
and becomes part of the estate of the child to be administered under the law in 
force at the date of the death of such child. It does not alter the persons entitled 
to it under the law in force at the death of the person predeceasing the testator. 
Tn Be Hurd, Stott v. StoU{l) the testatrix made a will on 19th January 1923 leaving 
the residue to one of her daughters. The daughter died intestate in September 
1928 leaving a husband and three daughters one of whom was illegitimate but was 
legitimised under the Legitimacy Act of 1926. The testatrix died in April 1939 
leaving six children and three granddaughters. On a summons to determine 
whether the granddaughter who was legitimised was entitled to a share, it was 
held that sec. 33 of the Wills Act (corresponding to sec. 109) applied, and, although, 
the daughter for the purpose of preventing lapse, was deemed to have died in 1939 
immediately after the testatrix the gift became the part of her estate to be ad- 
ministered under the law in force at the date of her death in 1923. 

Further the expression used in this section is “lineal descendant,” whereas 
under the corresponding section 33 of the English Will’s Act the word “issue” 
is used. Therefore it does not extend to any other heir of the deceased legatee(m). 
But in Mohammad v. Aziz-un-Nisa{n) it was held that the bequest would take 
effect in favour of the heirs of the legatee. To prevent lapse under this section it is not 
necessary that the lineal descendant who is alive at the death of the testator, should 
be the same lineal descendant who was alive at the death of the legatee. It is 
sufficient that any lineal descendant, e.g,, a grandchild of the legatee, should be in 
existence at the death of the testator(o). Further the legacy will not go to the 
lineal descendant of the child of the testator but will be deemed to belong to the 
predeceased child of the testator and will go to all his heirs if he has died intestate 
or will belong to those under his will if he has died leaving a will, (see illustration). 

(It) Jadish Chandra v. Rai Pada, A, I. R. 299, 

(1941) Pat. 458. («) A. I. R. (1989) Oxxdh 437. 

(1) a941) 1 Ch. 196. (o) In the goods of the Parker, 1 Sw. & Tr. 528. 

Bamamitraihan v. Banganathan, 24 Mad. 
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The rule is equally applicable in the case of a bequest to a child already dead at 
the date of the will(p). This rule applies only in the case of a bequest to a legatee 
as a persona designata ; and not where the gift is to a class not ascertainable until 
the death of the testator(g). 

In In re Wolson, Wolson v. Jackson{r) it was held that sec. 33 of the English 
Wills Act (which corresponds to this section) did not apply to a gift to a child 
contingent on her attaining the age of 25, the child having died in the testator’s 
lifetime under 25 and the interest of the child lapsed. If the gift is to the children 
of the testator as a class a child of the testator who has died in his lifetime leaving 
“issue” at the testator’s death such issue will not take by virtue of this section 
and the bequest will go to the surviving children, {Halsbury^s Law of England, 
Vol. 34, p 145. Hailsham Edn.). 

Examples, 

(1) A father by his will bequeathed his house to his son and the son died in his father’s 
lifetime leaving issue and leaving a will by which he bequeathed all his estate and effects 
to his father. Held, that by virtue of sec. 33 of the English Wills Act (corresponding to 
sec. 109) the house passed under the father’s will to the son absolutely and as the son must 
be deemed to have survived his father, the devise imder the son’s will failed and there was 
an intestacy in respect of it(s). 

(2) A testator gave Rs. 5,000 to his son’s daughter J. The testator died in 1881. 
J died in 1879 leaving a child B. B sued to recover the legacy. Held, J was in point of 
law in existence at the time of the testator’s death under sec. 109, because a lineal descendant 
of hers survived the testator and B was entitled to the legacy(0. 

(3) A testatrix by her will dated 3-6-37 bequeathed property in trust for all her 
children living at her death in equal shares “Provided that if any child shall die in my 
lifetime leaving a child or children living at my death who being a male attained 21 or being 
a female attained that age or marry then the last mentioned child or children shall take and 
If more than one equally between them the share which his, her or their parent would have 
taken if such parent had survived me.” The testatrix died on 15-3-38. Her son W had 
died on 29-9-17 leaving three children who were living at the death of the testatrix and had 
attained the age of 21. It was argued that as W was dead before the date of the will her 
children were not entitled but it was held that they were entitled to a share(«). 


Hindus : — This section previously applied to wills executed under the Hindu 
Will’s Act. It did not, therefore, apply to wills executed outside the town of 
Madras (i;). But cl. (c) of sec. 57 now makes this section applicable to all wills 
executed on or after 1st January, 1927, in all parts of British India. This section 
is not in conflict with the Tagore case, because under this section the legatee, 
under the testator’s will, although dead at the time of testator’s death, must be 
treated as inexistence at that time in contemplation of law, because a lineal deseen- 
dent of his survives the testator(aj). Their Lordships of the Privy Council in 
construing the term “lineal descendent” occurring in a conveyance held that it 
is not restricted to male descendants only. It includes all the descendants male 
as well as female(aj). 

110 . Where a bequest is made to one person 
beSfi^of for the benefit of another, the legacy does not lapse 

not lapse by A’s by the death, in the testator’s lifetime, of the person 
to whom the bequest is made. 


]This is sec, 97 of the Succession Act X of 1865. It applies to Hindus, etc.] 


(p) Mower V. On, 7 Hare, 438 ; In re Valen- 
tine, Kennedy v. Birckall, (1940) 1 Cb. 
425. 

iq) Olney v. Bates, (1885) 3 Drew, 819. 

(r) (1989) W. N. 282. , 

(s) Be Hensler, 19 C. D. 612. 

(t) Jiiu Lai V. Binda Bibi, 16 Cal. 549. 


(«) In re Valentine, (1940) 1 Ch. 425. 

(») Bamamirathan v. Banganathan, 24 Mad. 
299. 

{w) Bamamamy v. Kupuswami, 18 M. L. J. 
351. 

(x) Bhimnatk v. SrimaH Tara, 88 C. \V. N. 
837 (P. C>); A. I. R. (1929) P. C. 162. 
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This section is another exception to the doctrine of lapse. If property is 
bequeathed to A in trust for B the beneficial interest of B will not lapse by the 
death of the trustee A in the lifetime of the testator. 

111. Where a bequest is made simply to a 
case^ctf to class of persous, the thiag bequeathed 

d^eribed eiass. shall go Only to such as are alive at the testator’s 
death. 

Exception.— li property is bequeathed to a class of persons 
described as standing in a particular degree of kindred to a specified 
individual, but their possession of it is deferred until a time later 
than the death of the testator by reason of a prior bequest or other- 
wise, the property shall at that time go to such of them as are then 
alive, and to the representatives of any of them who have died 
since the death of the testator. 

Illustrations, 

(i) A bequeaths 1,000 rupees to “ the children of B ” without saying when it is to 
be distributed among them, B had died previous to the date of the will, leaving three 
children, C, D and E. E died after the date of the will, but before the death of A. C and 
D survive A. The legacy will belong to C and D, to the exclusion of the representatives * 
ofE. 

{ii) A lease for years of a house was bequeathed to A for his life, and after his decease 
to the children of B. At the death of the testator, B had two children living, C and D, and 
he never had any other child. Afterwards, during the lifetime of A, C died, leaving E, his 
executor. D has survived A. D and E are jointly entitled to so much of the lease-hold 
term as remains unexpired, 

(Hi) A sum of money was bequeathed to A for her life and after her decease, to the 
children of B. At the death of the testator, B had two children living, C and D, and, after 
that event, two children, E and F, were bom to B. C and E died in the lifetime of A, C 
having made a will, E having made no will. A has died, leaving D and F surviving her. 
The legacy is to be divided into four equal parts, one of which is to be paid to the executor 
of C, one to D, one to the administrator of E and one to F. 

(iv) A bequeaths one-third of his lands to B for his life, and after his decease to the 
sisters of B. At the death of the testator, B had two sisters living, € and D, and after that 
event another sister E was born. C died during the life of B, D and E have survived B. 
One-third of A’s lands belong to D, E and the representatives of C, in equal shares. 

(n) A bequeaths 1,000 rupees to B for life and after his death equally among the 
children of C. Up to the death of B, C had not had any child. The bequest after the death 
of B is void. 

(vi) A bequeaths 1,000 mpees to ‘‘ all the children bora or to be born ” of B to be 
dmded among them at the death of C. At the death of the testator, B has two children, 
living, D and E* After the death of the testator, but in the lifetime of C, two other children 
F and G, are born to B. After the death of C, another fchild is born to B. The legacy 
belongs to B, E, F and G, to the exclusion of the after-born child of B. 

(mi) A bequeaths a^ fund to the children of B, to be divided among them when the 
eldest shall attain majority. At the testator’s death, B had one child living, named C. 
He afterwards had two other children, named B and E. E died, but C and B were living 
when C attained majority. The fund belongs to C, B and the representatives of E, to the 
exclusion of any child who may be bom to B after C’s attaining majority, 

[This is sec. 98 of the Succession Act X of 1865. Ill, (6) is omitted. It applies to Hindus, 
etc. with this addition that the words *‘son,” “sons,” ^^child^^ and children^* shall be 
deemed to include an adopted child ; and the word “ gtand-cMldren ” shall be deemed to include 
the children whether adopted or natural born of a child whether adopted or natural born ; and 

t iiapressim “ daughter-in^-Law^^ shall be deemed to include the wife of an adopted son. 
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Bequest to Glass. 

This section refers to a simple gift to a described class of persons directly and 
lays down the rule that the thing bequeathed shall go only to such of the members 
of the class as are alive at the death of the testator. 

In construing a gift to a class, the first principle is to ascertain whether the test 
of a class laid down in section 98 applies. If that test is satisfied then the next 
step is to ascertain who are the members of that class under this section and for this 
purpose it is essential to find out from the will the period of distribution. If this 
period is ascertained then the next test is to find out if that period infringes the rules 
against perpetuities laid down in section 114. If it does then the bequest to such 
a class shall be void to the extent laid down in section 115. 

This section contemplates the case of deferred possession and not deferred 
vesting and lays down two rules for ascertaining the number of the members of 
the class. First — ^Date of the death of the testator when the bequest is simple, 
e.g., as in illustration (i) “to the children of B.” All the children of B living at 
the date of the death of the testator form the class. Second — ^Date subsequent 
to the date of the death of the testator, ^.g., by the intervention of a life interest as 
in illustration (ii), “ to A for life and after his death to the children of B.” All 
the children of B living at the death of the testator take a vested interest. It 
will make no difference by the addition of words “born or to be born” or “begotten 
or to be begotten.” Such words are intended to refer to all the children born 
between the date of the will and the death of the testator(i/). 

The rule for ascertaining the class where the bequest is immediate is simple. 
In a simple bequest to “the children of A” all the children living at the testator’s 
death will take to the exclusion of those born afterwards. 

The rule of construction is that a bequest to a class simpliciter at a future 
period is confined to those taking at the testator’s death( 2 ). If A has no children 
at the testator’s death the bequest is void under section 112. It is not so according 
to English law ; there the bequest would go to all the children of A born at any 
time after the death of the testator, (see Halsbury^s Laws of England, Vol. 28, 
p. 716, footnote {a) Hailsham England Vol. 34, p. 277.) 

The rules for ascertaining the class are complicated when the period of dis- 
tribution is other than the death of the testator. The period of distribution may be 
postponed through (1) conditions attached to the gift or (2) by some prior gift and 
here comes into operation the rule against perpetuity which makes the subject more 
difficult. However, the following are the principal rules deducible from standard 
works. 

Exception. 

(1) By Reason of a Prior Bequest. Intervention of life Interest : — 
This Exception lays down a rule of construction that where property is bequeathed 
to a class of persons standing in a particular degree of kindred to a specified 
individual but the possession of that class is deferred until a time later than the 
death of the testator because of or by reason of a prior bequest or otherwise, 
then such property shall go to such of them as are then alive and to the representatives 
of any of them who have died since the deaih of the testator {a). If the bequest is by 
waly of legal remainder to a class all the members of the class who are living at the 
death of the testator take a vested interest, letting in all who come into existence 

(y) Dias v. DeLivera, 5 A. C. 128; BkagavaH ion, (1941) W. N. 145. 

V. Kalicharan, 38 I. A. 54; 38 Cal. 468 (a) Demsmt v. Mello, 1 Bro. C. C. 586; In re 

(See ill. vi). Datoe^s Trtisis, 4 Ch. D. 210, {Halshury^s 

(s) In re Bellvile, Westminster Bank v. Wal- Lcnecs of England Vol. 84 pp. 268-269). 
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after the death of the testator and before the termination of the life interest, they 
in their turn also taking a vested interest, (see ills, ih Hh vi). In such a case 
the gift is not immediate but it vests in all the children in existence at the death 
of the testator, subject to the diminution of those shares as the number is augumented 
by future births during the life of the lifetenant(6). The words “born or to be 
born” will not extend the class even when the gift is after a life interest. In 
Pestonji v. KhuT8hedbai{c) a bequest was made to Dossibai for life and after her 
death the corpus was to be divided between her issue according to the Parsi 
Intestate Succession Act. The testator died in 1885 when Dossibai had two sons 
and two daughters. One son F died in 1899. One daughter died in 1885. Dossi- 
bai died in 1904. It was held that the legacy became vested in the issue of Dossibai 
on testator’s death and that Dossibai was the stock and not the testator. To the 
same effect is Sree Chand v. Kasi CheUy{d), 

If the bequest is to A for life, then to the children of B who shall attain the 
age of eighteen years, the class will be fixed as regards exclusion at the death of A, or 
when the eldest child of B attains eighteen, whichever is last, e.g., a bequest is made 
to A for life with remainder to the children of B on their attaining the age of 
eighteen years. B has three children C, D, and E. C has attained the age of 
eighteen years when A died. The bequest will go to C, D and E to the exclusion 
of any child of B born afterwards. If C had not attained majority when A died 
and if F is bom to B before C attains that age, the bequest will go to C, D, E, 
and F to the exclusion of any child born afterwards. 

A child en ventre sa mere at the time when the class closes must be admitted 
to a share, even though the word “living” or “born” be added to the description(e). 

As the interest vests in each member of the class as he comes into being, 
although he may die before the period of distribution, the representatives of such as 
have died since the death of the testator will be entitled along with those alive at the 
period of distribution (see ills. iv. and n). 

‘‘Or Otherwise.” 

(2) Conditions attached to the gift. — If the bequest is simply to “All the 
children of A on the eldest child of A attaining majority” it is a good bequest and 
the period of distribution is the attainment of majority by the eldest son of A, 
(see ill. vii). If the eldest son dies a minor then the period of distribution is when 
the next son of A attains majority. Similarly if the bequest is to “All the children 
of A when they attain the age of 21” the bequest is good and the period of distribu- 
tion is as follows : — If any child of A had attained the age of 21 at the death of the 
testator the period of distribution is the death of the testator(/). If not, then the 
period is fixed after the death of the testator at the date when any child of A first 
attains that age. The share of each child becomes vested on its attaining 21, such 
share would vary directly as the number of children who had then died Mants 
and that on each child attaining majority it would take a contingent proportionate 
interest in the share of each of its junior brothers and sisters which would become 
vested on the death of each of the latter under 21(g). (See Gray on Perpetuities^ 
3rd Edn., p. 382). In this connection it should also be remembered that when a 
gift is made to the children of a certain person on attaining a particular age, the 
age must be such as not to offend the rule against perpetuities, e.g., if the bequest is 
to all the grandchildren of the testator on their attaining 25, such a gift is bad for 
the vesting is postponed for more than 21 years. The cases in which gifts by will 

(6) Sprackling v. RanUr, 1 Dick. 844, (Hals- (e) Doe v. Clarke^ 2 Hy. <& Bl. 399. 

outy Vol. 34 p. 275). (/) Hagger v. Payne^ 28 Beavt 474. 

(c) 7 ]^m. li. R. 207. (g) Agnew v. Mathews, 1 M. H. C. R. 17. 

W A, I. R. (1983) 885. v*/ s , 
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to the grandchildren of the testator or to the children of a living person on their 
attaining the age greater than 21 have been held void are given at page 374 of 
Gray on Perpetuities, 3rd Edn., and the subject is treated under sec. 115. On 
the same principle a bequest “ to the children of A who attain 21 and the sons who 
attain 21 of such of the children of A as die under 21 per stirpes is void ; for here 
the class is composed of children and grandchildren and the vesting in the grand- 
children is postponed beyond the rule against perpetuities. (Law of Perpetuities 
by Asutosh Mukhopadhyay, p. 148 ; Gray on Perpetuities, 3rd Edn., p. 338). 
But a gift by the testator “to all my children when they attain the age of 25” 
or “to such children of A as shall attain the age of 25,” A having died before the 
testator is a good bequest as the bequest is to all the persons existing at the death 
of the testator(/ 2 .), and the period of distribution is when any child attains the 
particular age. (See Law of Perpetuities in British India by Mukhopadhyay, 
p. 100 ; see the illustration where the children of a third person and not the 
testator’s own children are spoken of). 

(3) Gift of a Fixed sum to each member of a class : — It is stated in 
Hawkins on Wills 1st Edn., p. 73 that the rule which “admits objects born after 
the testator’s death and before the period of distribution to share in a bequest 
only applies where the total amount of the gift is independent of the number of 
objects amongst whom it is to be divided and is, therefore, not increased by the 
construction adopted. But the gift of a certain sum to each member of a class of ob- 
jects at a future period is confined to those living at the testator’s death. Thusunder 
a gift of £500 to all and every the children of A payable at 21, the children born 
after the testator’s death and before the eldest child attains 21 are included ; 
but if the gift be of £50 each to all and every the children of A payable at 21, the 
children living at the testator’s death alone are entitled. The reason given is 
that in the latter case, if after born children were admitted, the distribution of 
the personal estate of the testator would have to be postponed till it could be 
ascertained how many legacies of the given quantity would be payable. But 
this rule does not apply where the inconvenience referred to by Hawkins does 
not exist or is expressly contemplated by the testator, e.g., where a fund is set apart 
out of which the legacies are payable(i). 

There are a certain number of cases of a gift to a class fixing the period of 
distribution when the youngest member of the class shall attain majority. In 
Leeming v. SherraU{j) there was a gift of residue to trustees for sale and conversion 
“when the youngest of my children shall attain the age of 21 years equally share 
and share alike.” One child who had attained 21 died before the youngest child 
attained 21. It was held that he had a vested interest and was transmissible to his 
representatives. All the cases on this point were considered in the case of Lodwig v. 
Evans(k). In such cases the vesting takes place on any child attaining the age of 
21 but the period of distribution is postponed until the youngest child shall arrive 
at that age and all the children born upto that date are let in(Z). In Maseyk v. 
Fergus$on{m) a testator gave the residue of his property upon trust to divide the 
same “among the children of my brothers A and B to be divided amongst them 
in the proportion of two shares to males and one share to females, the share of 
each son to be paid to him on his attaining 21 and the share of each daughter on 
her attaining that age or marrying whichever first occurred.” After the death 
of the testator but before the pericS of distribution a son was born to B and one 
of the sons of A died intestate and unmarried. It was held that the period of 

(^) Southern v. Woollastm^ 1ft Beav. 166 ; {h) (1916) 2 Ch. 27 ; see also In re Kipping^ 

Williams v. Teale, 6 Hare 239. (1914) 1 Ch. 62. 

(i) In re Bellville, Westminster Bank v* Wal- (1) Hughes v. Hughes^ 14 Ves. 256. 

ton, (1941) 1 Ch. 414. (m) 4 Cal. 670. 

(J)"2 Hare 14. 
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distribution was when any one son attained majority or any one daughter married 
whichever first occurred and that the after-born son of B was entitled and that the 
share of the deceased son of A went to his surviving brothers and sisters in equal 
shares. In Vmrao Singh v. Buldeo Singh(n) a testator gave his property to his 
three sons who were minors with a direction that the same should not be partitioned 
“until all my three sons attain majority.” It was held that the condition re- 
straining the partition was void and the period of distribution was when the eldest 
son attained majority. 

The rule to be deduced from these cases is known as the rule in ^''Andrews v. 
Partingtan'^{o). “Where the postponement of enjoyment is due to conditions 
attached to the gift the period of distribution is considered to be as soon as the 
conditions are so far performed that some one member of the class would be entitled 
to the enjoyment of his share if the class were then not susceptible of increase ” 
(Halsbury’s Laws ofEngland, Vol. 28,p.718 ; Hailsham Edn., Vol. 34pp. 271-272), 

CHAPTER VIL 
Of Void Bequest. 

Bequest to person 112. Where a bequest is made to a person 

cn Son ^^is^not ^ particular description, and there is no person 
?nSSte^e at^tes- in existence at the testator’s death who answers the 
tator’s death. description, the bequest is void. 

Exception . — If property is bequeathed to a person described as 
standing in a particular degree of kindred to a specified individual, 
but his possession of it is deferred until a time later than the death 
of the testator, by reason of a prior bequest or otherwise; and if a 
person answering the description is alive at the death of the testator, 
or comes into existence between that event and such later time, 
the property shall, at such later time, go to that person, or, if he 
is dead, to his representatives. 

Illustrations. 

(i) A bequeaths 1,000 rupees to the eldest son of B. At the death' of the testator, 
B has no son. The bequest is void. 

(ti) A bequeaths 1,000 rupees to B for life, and after his death to the eldest son of C. 
At the death of the testator, C had no son. Afterwards, during the life of B, a son is bom 
to C. Upon B’s death the legacy goes to C’s son. 

(m) A bequeaths 1,000 rupees to B for life, and after his death to the eldest son of C, 
A the death of the te^ator, C had no son. Afterwards, during the life of B, a son, named 
D, is bom to C. D dies, then B dies. The legacy goes to the representative of D. 

(io) A bequeaths his estate of Green Acre to B for life, and at his decease, to the eldest 
son of C. Up to the death of B, C has had no son. The bequest to C’s eldest son is void. 

'(c) A bequeaths 1,000 rupees to the eldest son of C, to be paid to him after the death 
of B. At the death of Ijhe testator C has no son, but a son is afterwards bom to him during 
the life of B and is alive at B’s death. C’s son is entitled to the 1,000 rupees. 

[This is sec. 99 of the Succession Act X of 786S. It applies to Hindus, etc., with this 
addition that the words “ 5on,” ** som,” “ child ” and “ children ” shall he deemed to include 
an adapted child and the word grand-children shall be deemed to include the children 
whether adopted or natural born of a child whether adopted or natural horn ; and the expression 
“ daugfder-m-law ” shcAl he deemed to include the wife of an adopted son.] 

(n) 14 Uh. 853 ; A. I. R. (1933) L 201. (o) (1791) 3 Bro. C. C. 401. 
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There are four cases in which a bequest becomes void, and these are treated 
in this chapter. They are : — (a) A bequest to a person who is not in existence at 
the testator’s death is void. 

(h) A bequest to a person who is not in existence at the testator’s death 
subject to a prior bequest is void unless it comprises the whole of the testator’s 
interest, in other words a life interest to an unborn person is void. 

(c) A bequest the vesting of which is delayed beyond the life of existing 
person and 18 years is void. 

(d) A bequest to charity by a testator having a nephew or hiece or nearer 
relation is void unless the will is executed 12 months before his death and deposited 
with the Registrar within six months of its execution. 

Bequest to Unborn Persons : — This section refers to bequests that are 
void if made to persons who are not in existence at the testator’s death and where 
the bequest is made by a particular description and must be distinguished 
from sec. 105. Section 105 deals with the case of a legatee already born but who 
dies before the testator. In that case the legacy lapses and falls into the residue. 
Under this section the legacy is to an unborn person and becomes void and goes 
as on intestacy. If the legatee is not in existence at the testator’s death, the bequest 
is void. Prima facie a gift to the wife of A who has a wife living at the date of 
the will goes to that wife and no other{2)). If A has no wife at the date of the 
will, it will go to the wife of A living at the testator’s death. If A has no wife 
living at the testator’s death the bequest will be void (111. i). According to English 
law in the last case the bequest will go to any woman who shall first answer the 
description of the wife of A at any subsequent period, (Jarman on Wills, 5th 
Edn., p. 303). 

Exception : — ^Exception deals with the two cases of a deferred bequest to 
an unborn person, one where the gift is deferred by reason of a prior bequest 
and second where it is otherwise deferred. Ills, (ii), (in) and (iv) are examples 
of gifts deferred by reason of a prior bequest, and ill. (v) is an example of a bequest 
otherwise deferred. In order to entitle an unborn person to take he must coine 
into existence when the bequest becomes payable. If he has once been born it is 
immaterial whether he is alive or dead at the termination of the prior estate. 
His representatives take in such a case, (see ills. Hi and n). 

Hindu Law and Bequest to Unborn Persons — ^A Hindu cannot make 
a bequest to a person not in existence at his death. Therefore, the exception to 
this section is to be applied to the wills of Hindus subject to this fundamental 
rule of Hindu law. 

Prior to the passing of the Hindu Will’s Act 21 of 1870 a gift by. a will to a 
person unborn at the time when the testator died was void and this view was con- 
firmed by their Lordships of the Privy CouncU in Tagore^ s Case decided m 1872. 
That decision came with a surprise upon some of the members of the profession. 
When the Hindu Wills Act was passed a question arose whether that Act had 
altered the law. Wilson, J., in Alangammjori Babee v. Sonamom BabeeiS 
held that the rule of construction laid down in Tagore's case did not apply to the 
wills of Hindus since the passing of the Hindu Will’s Act. But that de<nsi<m Tms 
reversed in Appeal. It was held by the Appeal Court that although by the Hindu 
WiU’s Act sec. 99 of the Act of 1865 (the present section 112) was apphed to the 
wiUs of a Hindu governed by that Act nevertheless the Hindu Will s Act by ^ction 
8 expressly enacted that “nothing in the Act containe d shall authorise any Hindu 

(p) Barrows Trusts, 10 L. T. K, S, 184. («) 8 Cal 157 (iq appwl 8 Cal. 687), 

14 
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to create in property any interest which he could not have created before the 1st 
of December, 1870.” Their Lordships held that the words “to create in property 
any interest” applied both to the quantity and the quality of the interest created 
and in their nature and in ordinary meaning included a capacity of a donee to take. 
They reversed the decision of the lower Court and held that the bequest to the sons 
and daughters of the testator who had no sons at the time the testator died was 
void, and the bequests dependent upon that were also similarly void. A similar 
doubt was expressed by Pontifex, J., in Cally Nath v. Chunder Nath{r) where 
discussing the judgment given by Wilson, J.,in AlangamonjorV s case his Lordship 
expressed the i^iew that “it is scarcely likely that the Legislature could have 
intended to make any radical alteration in the Hindu law,” when the legislature 
enacted the Hindu Will’s Act. 

AlangamajorVs case was again considered in the year 1911 in Dinesh Chandra 
V. Biraj Kamini{s). There the question was whether there was a valid testament- 
ary disposition in favour of the wives of the two sons of the testator who at the 
date of the death of the testator had been unmarried but had subsequent to the 
date of the death of the testator had married to persons who were both living at 
the death of the testator, and whether in view of section 99 of the Succession Act 
of 1865 a gift to the two ladies was invalid in law. It was held that although 
section 99 was incorporated in the Hindu Will’s Act, sec. 20 (present section 24) 
was not incorporated and, therefore, the definition of kindred and consanguinity did 
not apply to the Hindus, though under the Hindu law the wife was standing in the 
relationship of kindred to her husband. And it was held that the two wives should 
be deemed to be in existence at the date of the death of the testator and that the 
gift to them was a valid gift. The Nagpur High Court has also held that a bequest 
by the person to his relation’s would be wife who was in existence at the testator’s 
death was valid (f). 

In this state of law the three Acts, viz. the Madras Act No, 1 of 1914, Act 
No. 15 of 1916 and Act No. 8 of 1921 were enacted. These Acts validated the 
bequests in favour of an unborn person subject to the limitations in respect of the 
disposition by will as those contained in secs. 118, 114, 115 and 116 of this Act. 

Madras Act No. I of 1 914 . — This Act called the Hindu Transfers and Bequests 
Act was an Act of the Madras legislature. By sec. 3 as amended by Act XXI 
of 1929 it is provided that no disposition of property by a Hindu whether by 
transfer inter vivos or by will of any property shall not be invalid by reason only 
that the transferee or legatee is an unborn person at the date of the transfer or 
the death of the testator, subject to the limitations and provisions mentioned in 
sec.4,i.e.,in respect of dispositions by will, those contained in secs. 113, 114, 115 
and 116. The Madras High Court held the Act to be invalid so far as the wills 
made in the city of Madras were concerned or wills relating to immovable property 
in the city of Madras(«^). 

Hindu Disposition of Property Act XV of 1916 ; — This Act was accordingly 
enacted by the Central Legislature and received the assent of the Governor-General 
on 28th September 1916. It extends to the whole of British India, except the 
province of Madras ; Provided that the Governor-General in Council may, by 
notification in the Gazette of India, extend this Act to the province of Madras. 
Sec. 2 of the Act enacts that “subject to the limitations and provisions specified 
in this Act no disposition of property by a Hindu, whether by transfer inter vivos 
or by will shall be invalid by reason only that any person for whose benefit it may 
have be en made was not in existence at the date of such disposition. The limita- 

(r) 8 Cal a78 at p. 889. * 148 ; A. I. R (1928) N. 105 

(s) 89 CaL 67 ; 15 C. W. N. 945. (u) Soundarajan v. Natarajan^ 44 Mad* 446 

(0 BwrmaH v, BUhmeshmr, U N* L. R. (in appeal 48 Mad* 900). 
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tions and provisions are (a) in respect of dispositions by transfer inter vivos^ those 
contained in Chapter II of the Transfer of Property Act, and (5) in respect of 
dispositions by will, those contained in sections 113, 114, 115 and 116 of this Act. 
(See sec. 12 of Act XXI of 1929). 

Hindu Transfers and Bequests (City of Madras) Act VIII of 1921 : — 
This Act was enacted to declare the rights of Hindus to make transfers and bequests 
in favour of unborn persons in the city of Madras. It received the assent of the 
Governor-General on 27th March 1921 . The Act applies to all transfers inter vivos 
and wills made by persons governed by Hindu law who are domiciled within the 
limits of the Ordinary Original Jurisdiction of the High Court of Madras. In the 
case of transfer inter vivos or wills executed before the date of this Act, “ the 
provisions of this Act shall apply to such of the dispositions thereby made as are 
intended to come into operation at a time which is subsequent to 14th February, 1914 
(i,e, the date when the Madras Act I of 1914 came into force and which was held 
not to apply to the city of Madras). Sec. 3 as amended by Act XXI of 1929 enacts 
that subject to the limitations and provisions specified in sec. 4 no disposition 
of property whether by transfer inter vivos or by will shall be invalid by reason 
only that any person for whose benefit it may have been made was not born, at 
the date of such disposition. The limitations and provisions are in respect of 
transfer inter vii^os those contained in Chapter II of the Transfer of Property 
Act and in respect of dispositions by will those contained in secs. 113, 114, 115 
and 116 of the Succession Act, 1925. 

In Venhayamma v. Narasamma(v) it was held that if a testator intended 
that his disposition should take effect at a future date and that date happened to 
be subsequent to the passing of Act I of 1914 then by virtue of that Act the dis- 
position would be valid. This was followed in Mufhuswami Ayyar v. Kalyani 
Ammal(w). In Shanmuga Dewar v. Shanmuga Dewar(x) it was held that if the 
final vesting was to take place after the passing of the Act, it would validate the 
disposition and in Sivarama Aiyar v, Gopala Krishna{y) it was held that the Act 
applied to all cases of vesting after the date of the Act, though the testator died 
before the Act, 

In Kothandaraman v. Aruinuga{z) a Hindu testator who died on 17th February, 
1910 made a will of his self-acquired property whereby he bequeathed the residue 
of his estate to his grandsons (all sons of his sons) in equal shares when they became 
of age until which time the estate was to be managed by the executors. No 
grandson was born to the testator at the time of his death ; but two sons were 
born in 1921 to one of the sons of the testator and another son was born to ^ another 
son of the testator. This son filed a suit claiming partition to which he inter alia 
joined as defendants the two other grandsons and also one son of the testator, 
(all other sons of the testator having died previously). It was contended by the 
defendants that despite the provisions of the Hindu Transfers and Bequests (City 
of Madras) Act the bequests to grandsons was invalid, for two reasons (a) as 
the testator had died in 1910, i.e,, before the Act came into operation and there 
was no vesting of the bequests until the grandsons attained majority and (b) the 
bequests of the residue to unborn grandsons was invalid because the testator did 
not make any provision for an intermediate estate. Both the contentions were 
negatived on the ground that the Acts of 1914 and 1921 aUow property to be left 
by will to a person unborn at the date of the will, the only restriction bemg sec. 114 
of the Succession Act and that the estate was vested in the executors who were to 
hold the residue until all the unborn gran dsons became of age when there was to 

(y) 47 M. L. J. 837 ; see also Kndapa v, 
KakailUy 31 M. L. J. 33, 

(z) (1945) Mad. 795, 


(v) 40 Mad. 540. 
(W) 40 Mad. 818. 
(aj) 53 If Cf 2Q3t 
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be an equal division among them. But as one of the sons of the testator was still 
alive, there was a possibility of sons born to him. Until the possibility of the 
grandsons being born was extinguished the plaintiff was not entitled to claim 
an equal division ; and the suit was premature. 

113. Where a bequest is made to a person not in existence 
at the time of the testator’s death, subject to a 
prior bequest contained in the will, the later be- 
quest shall be void, unless it comprises the whole 
of the remaining interest of the testator in the 
thing bequeathed. 

Illustrations, 

(i) Property is bequeathed to A for his life, and after his death to his eldest son for 
life, and after the death of the latter to his eldest son. At the time of the testator’s death, 
A has no son. Here the bequest to A’s eldest son is a bequest to a person not in existence 
at the testator’s death. It is not a bequest of the whole interest that remains to the testator. 
The bequest to A’s eldest son for his life is void. 

(ii) A fund is bequeathed to A for his life, and after his death to his daughters. A 
survives the testator. A has daughters some of whom were not in existence at the testatoi’s 
death. The bequest to A’s daughters comprises the whole interest that remains to the 
testator in the thing bequeathed. The bequest to A’s daughters is valid. 

(in) A fund is bequeathed to A for his life, and after his death to his daughters, with 
a direction that, if any of them marries under the age of eighteen, her portion shall be settled 
so that it may belong to herself for life and may be divisible among her children after her 
death. A has no daughters living at the time of testator’s death, but has daughters born 
afterwards who survive him. Here the direction for a settlement has the effect in the case 
of each daughter who marries under eighteen of substituting for the absolute bequest to 
her a bequest to her merely for her life ; that is to say, a bequest to a person not in existence 
at the time of the testator’s death of something which is less than the whole interest that 
remains to the testator in the thing bequeathed. The direction to settle the fund is void. 

(iv) A bequeaths a sum of money to B for life, and directs that upon the death of 
B the fund shall be settled upon his daughters, so that the portion of each daughter may 
belong to herself for life, and may be divided among her children after her death. B has 
no daughter living at the time of the testator’s death. In this case the only bequest to the 
daughters of B is contained in the direction to settle the fund, and this direction amounts 
to a bequest to persons not yet born, of a life-interest in the fund, that is to say, of something 
which is less than the whole interest that remains to the testator in the thing bequeathed. 
The direction to settle the fund upon the daughters of B is void. 

\This is sec, 100 of the Succession Act X of I860, It applies to Hindus ^ etc,, with this 
addition that the words son,^^ sons,^^ child and children shall he deemed to include 
an adopted child ; and the word “ grand-children ” shall he deemed to include the children 
whether adopted or natural horn of a child whether adopted or natural horn and the expression 
daughter-in-law ” shall be deemed to include the wife of an adopted son.] 

Bequest to Unborn Persons. — In the case of a gift to an unborn person — 
unborn meaning not born at the date of the testator’s death — ^this section enacts 
that in order that a bequest to such a person should be valid it must comprise 
the whole of the interest of ^the testator in the thing bequeathed, if the bequest 
is subject to a prior bequest. This section is to be read in conjunction with section 
112 for if the bequest is direct and the person is not born at the testator’s death, 
the bequest is void, e.g,, a bequest is made to the eldest son of A and A has no son 
born to him at the death of the testator, the bequest is void. This section can 
come into operation only when the bequest to an unborn person is postponed by 
the intervention of a life or some other interest in the thing bequeathed. In 
such a case this section enacts that in order that a bequest to such a person should 
be valid it must comprise the whole gf the remaining interest of the testator, e.g.. 


Bequest to person 
not in existence at 
testator’s death 
subject to prior 
bequest. 
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if a property is bequeathed to A for life, and after his death to A’s eldest son. If 
A has no son born at the death of the testator but A has an eldest son at his death, 
the bequest to A’s eldest son is good as it comprises the whole of the remaining 
interest of the testator. The same law is enacted by section 13 of the Transfer 
of Property Act. 


This section is often confounded with section 114 as a rule against perpetuities, 
but it is not so. The perpetuity section is 114. This section deals with the subject 
of gifts to unborn persons and it lays down the limit of the quantuum of interest that 
can be given to an unborn person, viz.^ that you cannot give a life interest or any 
other limited interest to an unborn person, that if a bequest is intended to be made 
in favour of an unborn person, then the testator must give the whole of the beneficial 
interest to that unborn child in order that it should be valid, and that if the whole 
of the remaining interest is not given such a bequest is wholly void. This section 
has nothing to do with the vesting of the bequest unto the unborn person but deals 
only with the quantuum. To what limit the vesting can be postponed is the rule 
against perpetuity which is treated in the next section 114. 


“Unless it comprises the whole of the Remaining Interest:” — In 
Putlihai V. Sorabji(a) the testator by his will bequeathed his family house to his 
executors upon trust to permit his daughter during her lifetime and until her 
death or marriage whichever shall first happen and all his sons and their respective 
families during as well as after the respective lives of such sons, including the 
widows any of his male descendants to occupy the said house and to make use of 
the furniture free of rent during their respective lives and until the youngest of 
his grandsons living at the death of the last survivor of his sons shall attain 18 
years. Clause 11 of the will provided that on the expiration of 10 years or after the 
death of the last surviving son whichever should first happen, the house (subject 
to the right of residence) should be divided into five shares of which one was to go 
to each son for life. If he died, the persons presumptively entitled to the corpus 
were to have the income till the death of the last survivor of his five sons. By 
clause (12) each son was given a power to appoint in favour of his own sons and 
their lineal descendants and in default of appointment, the share of each son, if 
he left a son or issue at the death of the last survivor of the sons, was to be held 
for the sons of such son and their issue per stirpes and if any son died without 
issue then for the widow and daughters and the issue of predeceased daughter. 
Clause 15 gave over the share of any beneficiary who alienated his share and clause 
16 put an end to the interest of any beneficiary who ceased to profess Zoroa^rian 
faith or married a non-Zoroastrian. It was held by their Lordships of the Privy 
Council that these provisions infringed the terms of sec. 100 of the Act of 1865 
(present section) as the bequests to the sons, daughters, widows and issue of the 
testator’s sons did not in all possible instances dispose of the subject-matter to 
which they applied and so failed to comprise the whole of the remaming interest 
of the testator. 


Putlibai’s case was decided under the Act of 1865 and it related to secs. 99, 
100 , 101 and 102 of the Act of 1865. Sec. 100 of that Act is sec. 118. This 
section was again the subject for their Lordships’ cctosideration m Soplwr v. 
The Administrator General of Bengcd(b) and Puthbais case was considered 
bv their Lordships of the Privy Council as deciding that m interpretmg 
Sis with reference to secs. 113, lU, and 116 of the present Act “ it is necessary 
to bear in that the words used must be understood with refer^ce to the 

current of the words apart from such technical consideratioDS as are 


oE T. -n 1099 ; 28 C. W. N. 737. 


(1944) P. C. 67. 
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only appropriate in English law” (see p. 103 of the Report). Sec. 113 must be read 
and construed in connexion with the illustrations to be found in the Act. Sec. 113 
“relates to cases where two factors exist, first that the bequest is made to a person 
not in existence at the time of the testator’s death {e.g, to unborn persons at that 
date) and secondly, that there is a prior bequest contained in the will.” Their 
Lordships further observe that, “ It is at least consistent with that decision 
(Putlibai’s case) to hold (as was argued in that case) that if under a bequest in the 
circumstances mentioned in sec. 113 there is a possibility of the interest given to 
a beneficiary being defeated either by a contingency or by a clause of defeasance, 
the beneficiary under the later bequest does not receive the interest bequeathed 
in the same unfettered form as that in which the testator held it and the bequest 
to him does not, therefore, comprise the whole of the remaining interest of the 
testator in the things bequeathed. That is the conclusion at which their Lordships 
have arrived on the words of the section read in conjunction with the other sections 
relating to void gifts” (see page 104 of the Report). In Sopher’s case their Lordships 
were dealing with a very complicated will and in construing the will their Lordships 
have remarked that the first illustration to sec. 113 shows “ that a bequest by a 
testator to his children for their respective lives and after their deaths to their 
children respectively, unborn at the testator’s death, is void, for it is not a bequest 
ofthe whole interest that remains in the testator, since it is not certain that there 
will be any grandchildren, A bequest to a son for life and after his death to his 
children who shall survive him must be bad for the same reason, since there may 
be no such children. The second and third illustrations would seem to show — ^what 
is not very clear from the language of the section — that however complete may be 
the dispositions of the will, the gift after the prior bequest may not be a life interest 
to an unborn person for that would be a bequest to a person not in existence at 
the time of the testator’s death of something less than the remaining interest of 
the testator. How far this rule applies it is not necessary to determine in the 
p'resent case ; but the two illustrations show the strict sense in which the legislature 
has used the words ‘ a bequest is made,’ etc. ‘ subject to a prior bequest.* It 
may be that a particular bequest must comprise all the testator’s remaining 
interest, if the legatee under it is not in existence at the testator’s death ; and it is 
clear that in cases like those two illustrations further gifts, however complete in 
their operation, do not save the bequest. Partial intestacy under will as a whole 
is not the point. The question is whether ‘the later bequest.’ (whatever that 
means in a particular case) is a complete disposition of the testator’s interest.” 
(See pp. 102-103 of the Report). In Sopher’s case the legacy given to the grandsons 
was not a vested legacy. It was given on a double contingency, viz,y the legatee 
surviving the widow and also attaining a particular age and unless the case came 
within the Exception to sec. 120 the legacy could not be deemed to be vested. 
Their Lordships held that the Exception to Section 120 did not apply “ because 
it cannot be said that the fund or any part of it, is given to any grandchild ‘ upon 
attaining the age of eighteen,’ He may attain that age and yet will get no interest 
in the corpus if he predeceases his father. The gifts of the corpus to the grand- 
children are, therefore, contingent, and on the view expressed above as to the true 
construction of sec. 113 it must follow that the bequests to them are void, since 
those bequests do not comprise all the interest of the testator. This statement 
of law was considered in Nusserwanji v. Gulcher{c). In that case a testator 
bequeathed a portion of the residue to her deceased sister’s son and directed 
that the same be handed over to P’s trustees “and they shall make a formal trust 
thereof so that it may go to the children” of P. At the date of the will and at 
the date of the death of the testatrix P was immarried. He subsequently married 
defendant No. 1 and had a daughter V. V died shortly after her birth. Then 

(c) 47 Bom. R. 91X at p. 914. 
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P died without issue. He left a will whereby he bequeathed all his property to 
his wife defendant No. 1 absolutely. It was held that there was no likelihood of 
any contingency arising nor was there any defeasance clause which would bring 
the case within the four corners of the observations of Viscount Maugham cited 
above or within 111. (i) to sec. 113, that V immediately she was born became 
entitled to the bequest and it was immaterial whether she was alive or dead at 
the termination of prior life interest given to P ; that P only took a life interest 
and the property went to the representatives of V. 

The defeasance clause mentioned in the decision of the Privy Council was 
considered by Blagden, J., in Ardeshir Baria v. Dadabhoy Baria(d), That was a 
case not under this Act but under sec. 13 of the Transfer of Property Act which 
corresponds to sec. 113 of this Act. There was a deed of settlement whereby the 
settlor had settled his immoveable properties upon trust to pay during the settlor’s 
lifetime l/3rd of the net income to settlor for life, l/3rd to his son A for life and 
l/3rd to his son II for life provided that if either or both of his said two sons 
predeceased him his or their share should be paid to the settlor. After the death 
of the settlor the properties were to be held upon the following trusts, viz., to divide 
the trust properties into two equal parts and as to one of such parts called A’s 
trust fund {a) to pay the net income thereof to A for life and {b) after A’s death to 
divide the corpus amongst all the sons of A in equal shares with a proviso that if 
A predeceased the settlor A’s trust fund should only be divided amongst A’s sons 
at settlor’s death. As to the other such part called R’s trust fund it was to be 
held on similar trusts. The trust deed further provided that if A and R should 
each predecease the settlor without male issue surviving him the trusts should 
determine and the trust property should belong to the settlor absolutely. The 
trust deed also contained a power to the settlor to revoke or vary all or any of the 
trusts. At the date of the settlement A had a son born to him but he died intestate 
after the death of the settlor. R had a son born to him after the death of the settlor. 
The deed of settlement was dated 30th October 1922 and the settlor died on 10th 
August 1923. On an originating summons taken out by A and R who were also the 
trustees of the deed against the son of R and the wife of A to determine amongst 
others the following questions {a) whether on a true construction Rohinton the 
son of A (who was dead) took a vested interest in the trust property at the date 
of the settlement or at the date of the death of settlor and if he took whether the 
2nd defendant his mother became entitled with A to the corpus of A’s trust fund 
and (&) whether the 1st defendant (son of R who was born after the date of the 
settlement) took a vested interest in R’s trust fund and if so on what date or (c) 
whether under the circumstances that had happened the trust fund reverted to the 
settlor; — ^the first two questions were answered in the negative and the last in the 
afiirmative. In delivering the judgment Blagden, J., observed thatalthough there 
was in the trust deed no allusion that the grandsons should take a vested interest 
only if they survived their respective fathers, still the interest of the grandsons 
assuming that it was a vested interest was defeasible “if {a) the settlor exercised 
his power of revocation and (6) if R and A’s sons and their male issue predeceased 
R and A and they both predeceased the settlor. Moreover, in the event of any 
person taking under this disposition being a minor at the time his share falls into 
possession his power to dispose of his property is drastically controlled. An 
interest in property which in two possible events is defeasible and in a third possible 
event is controlled is obviously less than full ownership. Nor can the extent of 
the gift be enlarged by the fact that neither event on which it was defeasible has 
happened or, now, can happen.” 

The effect of these decisions is that a bequest can be made to an unborn 
person subject to the following conditions (a) if the bequest to an unborn child is 

(d) (194,5) Bom. 493 ; 47 Bom. L. R. 287. 
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subject to a prior bequest contained in the will, then the remaining interest be-* 
queathed to the unborn child must comprise the whole of such remaining interest 
of the testator and (b) the bequest must be absolute and vested interest unfettered 
by any condition and not subject to any defeasance clause. 

The decision in Sopher’s case has upset the views of legal profession which 
upto then held that if to an unborn person the whole of the remaining interest 
was given that would be sufficient compliance with the provisions of this section, 
and the conditions attached to the gift or bequest or any provision reserving to the 
settlor in case of transfer inter vivos power to revoke the trust did not impugn the 
provisions of sec. 13 of the Transfer of Property Act or the provisions of this 
section in the Succession Act. But this view has now been considered erroneous 
by the Privy Council and a number of trusts are likely to be held bad. There 
was public agitation and to remedy this a bill is introduced in the Legislative 
Assembly called the Transfer of Property and Succession (Amendment) Act 1946, 
published in the Gazette of India, Part V, p. 92, dated 16-2-46, whereby it is proposed 
to omit sec. 18 of the Transfer of Property Act and sec. 118 of this Act with re- 
trospective effect. If the Act is enacted, its effect so far as the Succession Act is 
concerned will be as follows : — 

(а) In the case of an immediate bequest to an unborn person. 

A gift to an unborn person is valid if such unborn person mentioned in the 
will comes into existence when the testator dies for if such person is not in existence 
at the testator’s death the bequest is void under sec. 112. 

(б) In the case of a deferred bequest to an unborn person by reason of the 
intervention of a prior bequest or otherwise. In order that such a bequest shall 
be valid the following conditions must be complied with : 

(1) (i) There must be a prior bequest to a specified individual and the 

interest so bequeathed must be a life or a limited interest. 

(n) The unborn person intended to take on the termination of the life 
or limited interest must be alive at the death of the testator or if he 
is not then born he must come into existence between the death 
of the testator and the termination of life or limited interest (see 
Exception to sec. 112). 

(2) In the case of a deferred bequest the vesting of the thing bequeathed 

must not be delayed beyond a life or lives in being and the minority 
of the unborn person to whom if he attains full age the thing be- 
queathed is to belong (see sec. 114). 

Within the boundaries of these limitations a life interest or a series of life 
interests can be given to an unborn child or series of children provided the vesting 
in such unborn person is not delayed beyond the rule against perpetuity. 

Hindu Law and Bequest to Unborn Persons. — This section applies to 
Hindus. According to the pure Hindu law a bequest to an unborn person whether 
of the whole or of limited interest is altogether void. A person capable of taking 
under a will must either in fact or in contemplation of law be in existence at the 
death of the testator. But this rule has been altered by the following Acts. 

(а) The Hindus Transfers and Bequests Act No. I of 1914. 

(б) The Hindu Disposition of Property Act XV of 1916. 

(c) The Hindu Transfers and Bequests Act VIII of 1921. These Acts have 
been amended by Act XXI of 1929, sections 11, and 18. 

The effect of these enactments is that a gift can be made to an unborn person 
subject to the following conditions : (a) that the gift shall be of the whole of the 
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interest of the testator in the thing bequeathed and not of a limited interest and 
(b) that the vesting is not postponed beyond the life in being and 18 years, being 
the rule against perpetuities as laid down in section 114. 

By the proposed Bill from these Acts also reference to sec. 13 of the Transfer 
of Property Act and sec. 113 of the Succession Act are proposed to be omitted. 

English Law different. — ^According to English law interest may be given to 
an unborn person for life or until marriage or until any other event provided it must 
vest within the proper period ; or, so far as the rule against perpetuity alone is 
concerned an interest may be given to a succession of unborn persons whose interests 
are vested within the proper period ; or to a number of unborn persons for life as 
tenants-in- common. In each of these cases the limitation is valid without reference 
to the validity of the subsequent limitation. But no limitation can be made directly 
to the survivor of a number of unborn persons. If the interest given to an unborn 
person does not vest when such unborn person attains 21, the gift is bad(e). 
(Halsbury Vol. 25, page 127, paragraph 225). Under this section and section 13 of 
the Transfer of Property Act no limited interest can be given to an unborn person 
whether the vesting is within the perpetuity period or not. 


114. No bequest is valid whereby the vesting of the thing 
bequeathed may be delayed beyond the lifetime of 
one or more persons living at the testator’s death 
and the minority of some person who shall be in 
existence at the expiration of that period, and to whom, if he 
attains full age, the thing bequeathed is to belong. 


Rule against per- 
petuity. 


Illustrations, 

(i) A fund is bequeathed to A for his life and after his death to B for his life ; and 
after B’s death to such of the sons of B as shall first attain the age of 25. A and B survive 
the testator. Here the son of B who shall first attain the age of 25 may be a son born after 
the death of the testator ; such son may not attain 25 imtil more than 18 years have elapsed 
from the death of the longer liver of A and B ; and the vesting of the fund may thus be 
delayed beyond the lifetime of A and B and the minority of the sons of B. The bequest 
after B’s death is void. 

{ii) A fund is bequeathed to A for his life, and after his death to B for his life, and 
after B’s death to such of B’s sons as shall first attain the age of 25. B dies in the lifetime 
of the testator, leaving one or more sons. In this case the sons of B are persons living at 
the time of the testator’s decease, and the time when either of them will attain 25 necessarily 
falls within his own lifetime. The bequest is valid. 

(in) A fund is bequeathed to A for his life, and after his death to B for his life, with 
a direction that after B’s death it shall be divided amongst such of B’s children as shall 
attain the age of 18, but that, if no child of B shall attain that age, the fund shall go to C. 
Here the time for the division of the fund must arrive at the latest at the expiration of 18 
years from the death of B, a person living at the testator’s decease. All the bequests are 
valid. 

(iv) A fund is bequeathed to trustees for the benefit of the testator’s daughters, with 
a direction that, if any of them marry under age, her share of the fund shall be settled so 
as to devolve after her death upon such of her children as shall attain the age of 18. Any 
daughter of the testator to whom the direction applies must be in existence at his decease, 
and any portion of the fund which may eventually be settled as directed must vest not later 
than 18 years from the death of the daughters whose share it was. All these provisions 
are valid. 

[This is sec, 101 of the Succession Act X of 1865. It applies to Hindus, etc., mth this addition 
that the words “son,” “sons,” ^^child^* and children*^ shaU be deemed to include an adopted 
child, and the word “ grand-children,^* shall he deemed to include the children whether adopted or 
naturcU born of a child whether adopted or natural born and the expression ^^daughter-in-law** shall 
be deemed to include the wife of an adopted son. See Schedule III. cl. 5.] 


(e) Palmer v. Holford, 4. Russ. 403. 
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Rule Against Perpetuity. 

Definition. — Perpetuity has been defined as the creation of ‘‘an inalienable 
and indestructible interest ” ; in its secondary or artificial sense it denotes “an 
interest which will not vest till a remote period.’’ This section lays down the rule 
against perpetuity. There is another rule called rule of “possibility on a possibility.” 
or “double possibility” which is not the same thing as perpetuity. That rule is 
treated in section 116. This sec. corresponds to sec. 14 of the Transfer of 
Property Act and sec. 12 of the Oudh Estate Act (Act I of 1865). 

Perpetuity according to English Law. — After the recognition of future 
estates in English law and the limitations of estates in remainder to unborn children 
it was felt that unless some rules restraining the creation of such estates were 
devised, property may be tied up in perpetuity and the due bounds were settled by 
successive decisions. At first such future estates were allowed to take effect within 
the compass of an existing life(/), then within a reasonable time afterwards. Next 
any number of existing lives was allowed to be taken, and finally the reasonable 
time was settled as twenty-one years (eighteen in India) after the duration of exist- 
ing lives, with the possible addition of the period of gestation actually existing. 
The rule has been enacted for the free and active circulation of property, both for 
the purposes of commerce and the improvement of land and is founded upon 
considerations of public policy to prevent the mischief of making property inalien- 
able. This rule is ordinarily known as the rule against perpetuity. The rule is 
one of public policy. The English rule differs from the rule laid down in this section 
as it fixes the period at one or more life or lives in being and 21 years afterwards 
irrespective of the minority of the person entitled. The rule has been modified 
as from 1st January, 1926, by sec. 163 of the Law of Property Act 1925, which pro- 
vides that a transfer shall no longer be void for remoteness merely because the 
property is to vest in the beneficiary on his attaining an age over 21 years, but 
that it shall take effect as if the age of 21 had been substituted for the age specified 
in the instrument. 

The modern English rule against perpetuities is stated in Gray on Perpetuities, 
8rd Edn., at p. 174 as follows : — 

t 

Rule 1 . — “ No interest is good unless it must vest if at all not later than 
twenty-one years after some life in being at the creation of the interest.” In other 
words the period fixed is a life or lives in being and eighteen yearsi n India and 
twenty-one years in England with the addition of the period of gestation in case 
where gestation actually exists(g). A devise or bequest to chSdren “born” or 
to the children “living” at a given period includes a child en ventre at that period 
and bom after^^^ards(^). If the vesting is delayed beyond that period then the 
rule applies and the gift is void. Therefore the rule lays down two essentials, 
firstly, that the limitation must necessarily take effect if it takes effect within the 
prescribed period, and secondly, if at the time of its creation the limitation is so 
framed as not ex-necessitate to take effect within the prescribed period, that is, 
if the limitation is bad in its inception, it will not become valid by reason of the 
happening of subsequent events which bring the time of its actual vesting and 
taking effect within the prescribed period, e.g., if land is devised to A for life and 
after his death to the eldest son of B, on his attaining 24 the limitation to the 
eldest son of B is void in its inception and even if at the death of A, B has a son 
who has already attained 24 or may attain 24 within 21 years of A’s death it will 
not make the limitation vahd. As stated in Jarman on Wills in deciding on the 
question of remoteness, it is an invariable principle that regard is had to possible 
and not actual events ; and the fact that the gift might have included objects too 

00 DuJfeeo/ jVor/aZfe’« case, (1681) 3 Ch. Cas. 1. 872 (H. L.). ' 

(g) CodeU V. Palmer, (1888) 1 a. and Fin. (A) Xnre Joicey, (1634) 1 Ch. 140 at 145. 
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remote is fatal to its validity. The word ‘‘may’’ used in this section supports the 
above statement that this section applies not only where the delay has actually 
occurred but also where it is possible that the delay may occur. 

As regards the life or lives in being the vesting may be postponed for any 
number of lives provided they are all in being when the interest is created and it is 
not necessary that these persons should take any interest. To take an extreme case 
a testator may validly postpone the vesting till the lives of all persons now living in 
the world. A typical case of this kind occurred in Thellusson v. Woodford{i) in 
which the vesting was postponed by the testator during the lives of all his children, 
grandchildren and great-grandchildren, who were living at the time of his death, for 
the benefit of some future descendants, thus strictly keeping within the rule. In 
practice, however, the test that is applied in such a case is whether the devise will or 
will not tend to a perpetuity by rendering it almost if not quite impracticable to 
ascertain the extinction of the lives described and will be avoided or supported 
accordingly. In re Villar, Public Trustee v. Villar{j) is another typical case. In 
this case the testator tied up his property duririg a “period of restriction” defined 
as “the period ending at the expiration of 20 years from the day of the death of 
the last survivor of all the lineal descendants of her late Majesty Queen Victoria 
who shall be living at the time of my death” for “all my issue for the time being 
living who shall not have any ancestor (being issue of mine) living.” The trustees 
were directed during the period of restriction to divide the income equally per 
stirpes among the participating issue, children of a dead participant were to take 
their parent’s share. From and after the expiration of the period of restriction the 

trustees were to hold the corpus upon trust 

for the participating issue living at the expira- 
tion of the period of restriction in proportion of their previous shares of the income. 
The will was dated 14th June 1921. The testator died on 6tii September 1926. 
In 1922 there were about 120 descendants of Queen Victoria partly in the United 
Kingdom and partly on the Continent, and it was apprehended that very great 
trouble and expense would be incurred in ascertaining the descendants living on 
6th September 1926 and an almost prohibitive trouble and expense in keeping 
track of these persons to ascertain the death of the last survivor possibly eighty 
years thence. On a summons for determination whether the trusts of income and 
corpus were void for uncertainty it was held that there was nothing contrary 
to law and the trusts were valid. 

The additional period of twenty-one years allowed by the English rule is the 
period of 21 years in gross without reference to the infancy of any person as under 
sec. 114. It may be denoted by the minority of any person who may be the person 
in whom the interest is to vest or may be any other person whether taking an 
interest or not. Thus under the English rule vesting may take place when the 
unborn child of a living person attains majority (/e) ; and the period prescribed 
by a will may extend until the youngest grandchild of the testator attains twenty- 
one(Z), (Halsbury’s Laws of England, Vol. 25, p. 96, paragraph 182). Under 
sec. 114 this obviously cannot be done, as the person who is to take the ultimate 
remainder must be the person at the expiration of whose minority the ultimate, 
remainder is to vest. 

Calculation of Period. 

The period under this Act is 18 years. In Soundarajan v. Natarajan(m) it 
was attempted to be argued that under the Indian Majority Act the age is 21 if a 

(i) 11 Ves. 112 . afiSrmed 5 C. L. & Pin. 114. 

( 7 ) (1928) W. N. 261. (wi) ^8 Bom. L. R. 204 (P. C.) ; 44 Mad. 446 

(k) Packer v. Scott, (1864) 83 Beav. 511. in appeal 48 Mad. 906 (P. C.). 

(l) Sham V. Phodes, (1836) 1 My and Cr. 135 
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guardian of the minor was appointed. In that case the testator by his will 
directed the trustees to divide the residue into three equal parts and to pay the 
income to his three daughters for life and after the death of each daughter in 
trust for the children of each of the daughters who would attain the age of 21 ; 
it was argued that some of the children might have guardians appointed when the 
daughters died. But that argument was negatived and their Lordships of the 
Privy Council held that at the testator’s death the provisions of the will fixing 
21 years as the age of vesting contravened sec. 101 of the Act of 1865 (sec. 114 of 
this Act) and the whole gift was invalid under sec. 102 of the Act of 1865 as it 
then stood and that after the life estates of the daughters (which had come to an 
end) there was an intestacy. The period is to be calculated at the inception when 
the bequest comes into existence, viz., the death of the testator and the bequest 
was held to be void. Thus there are two differences between the English law 
and Indian law ; 

(а) The age-limit is 18 years and 9 months where gestation actually exists 
under Indian law ; under English law it is 21 years and nine months. 

(б) The period is life in being and the minority of the person to whom the 
thing bequeathed is to belong according to Indian law. According to English law 
21 years in gross are allowed without reference to the infancy of any person. 

The period from which time begins to run is when the limitations are created, 
i.e.i in the case of deeds from their dates and in case pf wills from the death of the 
testator. If the limitation begins within the perpetuity peJriod it is not necessary 
that it should terminate within the same limits. In In re Curry er^s Will Trusts{n) 
the period of distribution fixed was the death “ of my last surviving child or the 
death of the last surviving widow or widower of my children as the case may be 
whichever event shall last happen ” when the trustees were to divide the corpus 
amongst the grandchildren living at such period of distribution and the issue 
then living of such grandchildren dying before that period as tenants -in-common 
per stirpes “ the share of the grandchildren being males to be paid at 21 or being 
females at that age or marriage,” it was held that the rule against perpetuity 
was not infringed. 

Its Application. 

The rule against perpetuities applies to moveable as well as to immoveable 
property(o). The rule does not apply to vested remainders. It applies to contin- 
gent remainders, both legal and equitable and to executory devises. A remainder is 
said to be vested when it is ready to take effect on the determination of the prior 
estate, e.g., if a devise is made to A for life and after his death to B. B has a vested 
remainder ready to take effect on the death of A and if B dies in A’s lifetime his 
legal representatives will take. Obviously the rule against perpetuity cannot have 
any application to a devise of this kind for there is no postponement. If, however, 
a devise is made to A for life with remainder to such son of B as shall first attain 18 
the limitation to the son of B is a contingent remainder and is valid as the period is 
not exceeded. But if a devise be made to A abachelor for life and after his death to 
his first son for life and after the son’s death to A’s eldest daughter who shall then be 
living ; the contingent remainder to A’s eldest daughter living at hii? son’s death is 
void because it could not vest till the son’s death which might occur more than 
twenty-one years after the death of A. An executory devise is a future interest 
which is indestructible and unlike contingent remainder it does not depend upon the 
termination of any prior interest. Executory interests created by will are called 
executory devises, e.g., a man by his will devises his land to his son A an infant 

(n) ^988) W.N. 282. Mad. 424; Cawasji N. Pochkhanwalla v. 

(o) Colgm V. Adm.-4Seneral qf Madras, 15 P. D. iSef^na, 20 Bom. 511. 
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and his heirs but in case A should die under 21 then to B and his heirs. Here 
A has an estate in fee subject to an executory interest in favour of B. If A does 
not die under age B takes nothing but if A dies under age B’s estate immediately 
arises and displaces the estate of A and his heirs. A contingent remainder may 
become an executory devise, e.g,^ taking the illustration already quoted if a devise 
IS made to A for life then to the son of B as shall first attain 18, if A survives the 
testator the limitation to the son of B is a contingent remainder but if A dies in the 
lifetime of the testator the interest to B’s son is an executory devise. In both these 
cases, in the case of a contingent remainder or an executory devise if the 
vesting is delayed beyond the period the gift is void(p). There are two further 
limitations to be observed in case of contingent remainders and they are popularly 
known as the rule against “Double Possibility” or “Possibility on a Possibility.” 

Rule II. — Rule in Whitby v. Mitchell{q), — “ An estate cannot be limited in 
remainder after an estate given to an unborn person for life to any child of such 
unborn person.” In other words there cannot be a limitation to successive genera- 
tions of unborn issue. (Halsbury, Vol. 25, p. 162). In this case land was devised 
to an unborn person for life with remainder to the children of that unborn person 
and it was held the limitations were void. This rule has been abolished by sec. 161 
of the Law of Property Act 1925 (12 & 13 Geo. V., c. 13, sec. 18) provided the 
rule against perpetuity is not infringed. 

Rule III. — Rule in In re Frost{r). — “That a contingent remainder limited 
to take effect after a contingent remainder is void unless it must necessarily vest 
within the period allowed by the rule against perpetuities. 

Rule IV — Limitations, in themselves valid, which follow but are not depend- 
ent upon limitations offending the rule against perpetuities are not affected by the 
invalidity of prior limitations. Where a gift is void for remoteness, all limitations 
ulterior to and dependent on such remote gift are also void, though the object 
of the prior gift may never come into existence (see sec. 116). But if the gift is 
independent of the earlier trust, although intended to be made subject to it then 
the gift is good. In other words limitations in themselves valid which follow but 
are not dependent upon the limitations offending the rule against perpetuities, 
are not affected by the invalidity of the prior limitations ( 5 ). In re Canning's 
Will Trusts was followed in In re Coleman^ Public Trustee v. Coleman{t), In this 
case the bequest was to one of the sons of the testator W for life and after his 
death to any widow whom he may marry for life and after the death of the widow 
for the children of W at 21 or marriage. It was held that the trust in favour of 
the widow was void as being a trust in favour of a person not born at the testator’s 
death but the trust in favour of the children was good. 

In re Frost(u). — In this case a trust was for daughter (a spinster) for life, 
then for the husband whom she might marry for life and then for her children 
whom she should appoint and in default of appointment to all her children who 
should be living at the death of the survivor of her and her husband or should 
have previously died leaving issue then living in equal shares, and in default of issue 
to the sons of the testator. Subsequent to the death of the testator the daughter 
married and died without issue. It was held that the limitations subsequent to the 
life estate of the daughter’s husband infringed the rule of possibility on a possibility 
and were void for remoteness. Here it was argued and with success that the 
husband was a possibly unborn person when the testator died and it was therefore 

(p) Thomas v. Wilberforce^ 31 Beav. 299 ; Jee (r) 48 Ch. B. 246. 

V. Audleyy 1 Cox. Eq. Ca. 824 ; In re (s) In re Canning^s Will Trusts, (1936) 1 Ch. 

Ashford, (1905) 1 Ch. 535 ; see also iUs. 309. 

to sec. 116. (t) (1936) 1 Ch. 528, 

(q) 42 Ch. D. 494, 44 Ch. p. 85, (w) 43 Ch. B. 246* 
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a limitation to an unborn person for life followed by a limitation to another unborn 
person, viz,^ the children. This case is followed in Re Ashforth{v), and Whitby v. 
vonLudeck (sx?). 

In Re Park's SeUlenimU Foran v. Bruce{oc), — In this case freehold land 
was limited to a bachelor for life, then to his wife for life and then to his children. 
It was held that the limitation was void as infringing the rule against limiting land 
to an unborn person for life (here the wife) with remainder to the children of such 
unborn person. 

In Re Bullock's will Trusts^ Bullock v. Bullock{y), a testator devised the 
rents and profits of his property to his niece B (a spinster) for life and after her to 
her husband for life and after the death of both to the children of B at twenty-one 
and in default of children to the children of S. B married but died without issue. 
It was held that the gift to the children of B was not void. It was argued success- 
fully that the cases In re Frost, and Park's Settlement were wrongly decided that 
the limitation to the children of B was not void as children were predicated of B and 
not of the husband. It was further held that even if the gift in favour of the child- 
ren was void the gift to the children of S was good as an alternative and severable 
gift. 

In Re Garnham, Taylor v. Baker{z), the decisions in Re Frost, and Park's 
Settlement were not followed and it was held that a devise of real estate in trust for 
a bachelor or spinster for life with remainder for any wife or husband he or she may 
marry for life with remainder for his or her children is not void for perpetuity 
because the class of children is ascertained at the death of the first tenant for life 
and the interpolation of a life interest to an unascertained person cannot make any 
difference. 

The cases of Re Bullock & Re Garnham overrule Be Park's Settlement and 
disapprove much of the language of in Be Frost (See Gray on Perpetuities, 4th 
Edn,, p. 332). 

All these cases came up for discussion in the originating summons No. 5008 
of 1923 of the Bombay High Court and were considered. The judgment unfor- 
tunately has not been reported. It was delivered on 19th January 1925. The 
case was a construction of a d^ed of settlement by a Parsi lady before the Transfer 
of Property Act and was governed by the English law. The Court preferred to 
follow the later decisions In re Bullock's Trusts and In re Garnham rather than the 
case of Park's Settlement 

In In re Coleman, Public Trustee v. Coleman{a). — K testator by his will gave a 
share of the residue to his son W for life and after his death to any widow he might 
leave for life and after the death of the widow for the children of W at 21 or marriage 
in equal shares. It was held following In re Canning's Will Trusts that the trust 
in favour of the widow was bad as W might marry a woman not born at the death 
of the testator but the ultimate trust in favour of the children of W was held to be 
good being a vested and not a contingent trust or dependent on the void trust. 
In In re Curryer's Will Tfustsifi) the testator had combined two events, viz», a gift 
to a class to be ascertained on the basis of the testator’s last surviving child and a 
gift to a class to be ascertained on the basis of the last surviving widow or widower 
of the testator’s children and it was held that the fact that the testator went to 
add the case may be whichever event shall last happen” did not infringe the 
rule against perpetuities. The rule to be deduced from these decisions is that a 

(V) (1905) 1 Ch. 585. 

(W) (1906) 1 Ch. T88. 

U) (19X4) 1 Ch. 595. 
ly) (1915) 1 €h. 403, 


(a) (1916) 2 Ch. 413. 

(a) (1986) 1 Ch. 528. 

(b) (1988) 1 Ch, 952 ; (1938) W. N. 282, 
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gift to a class to be ascertained on the basis of the testator’s last surviving child 
would not infringe the rule against perpetuities. Btit a gift for a class to be 
ascertained on the death of the last surviving widow or widower of the testator’s 
children would infringe the rule against perpetuities since a child might marry 
a person who was not alive and in being at the testator’s death. The same rule 
would be applied according to sec. 116. In Puilibai v. Sorabjee{c), the testator 
devised his house upon trust to allow his daughter until her death or marriage and 
ail his sons and their respective families including widows to reside therein until 
the youngest of his grandsons living at the death of the last survivor of his sons 
should attain the age of 18 years and then for sale and conversion. It was held 
that during the sons’ lives their wives took no independent gift but the gift to the 
son entitled him to reside there with his wife. As all the sons were alive no question 
arose as to the title to reside which could be claimed for the widows of the sons 
and their Lordships refrained from expressing an opinion on the title of the claim 
of such a widow to reside if any son died. They, however, pointed out that sections 
99, 100, 101 sections 112, 113, and 114 of the present Act) might give rise 
to difficulty in the claim of a widow if she survived the son, as it was not clear 
that the whole of the testator’s interest was bequeathed. 

Perpetuity and Power. — ^A power may be void for remoteness if the scope 
and purpose of it is to create a perpetuity. This may happen if the donee of the 
power may have to be ascertained at a remote period or if the subject-matter in 
respect of which the power is to be exercised may not come into existence within 
the prescribed time, ^.g., a power given to the unborn child of a living person is too 
remote(d) unless it is a general power to appoint by deed. In powers the questions 
of remoteness are governed by three rules : (1 ) If a power can be exercised at a time 
beyond the limits of the rule against perpetuities, it is bad. (2) A power which 
cannot be exercised beyond the limits of the rule against perpetuities is not rendered 
bad by the fact that within its terms an appointment could be made which would be 
too remote, i.e., if the exercise of a power is made contingent on the happening of an 
event which may by possibility happen beyond the limits of the rule the mere fact 
that the contingency has happened earlier and has rendered the exercise of the power 
practicable within the prescribed limit does not validate the power(e). According 
to the decision in Javerbai v. Kablibai{f) in construing wills of Hindus conferring 
power of appointment two limitations must be observed, (i) that the appointee 
should be a person who was alive at the death of the testator and (ii) that the 
appointee mtist be a person ascertained when the event arises on which he is to take. 
In applying the rule against perpetuities to special powers it is to be remembered 
that it is the exercise and not the creation of the powers that may or may not 
infringe the rule. In the case of a general power of appointment the period of 
calculation is from the date of the exercise of the power but in case of special powers 
the period is always calculated frohi the time of the creation of the power and the 
test to be applied is to put the instrument exercising the power into the instrument 
creating the power and to see whether the rule is infringed or not. (Halsbury, 
Vol. 25, p. 152, paragraphs 257 and 260). Thus if A by his will gives a life interest 
to his son B with power to appoint by will a life estate to any woman he may leave 
as his widow and to appoint the capital among his children and supposing B by his 
will appoints a life interest to his widow and appoints the corpus after her death 
to such of his children as would survive the widow^ in such a case if the words were 
written into the will of A, the father, the gift to children would be void for remote- 
ness because at the death of A it would not have been said with certainty that 
the corpus would vest in B’s children within 18 years after an existing life or lives 

(c) 25 Bom. L. R. 1099 (P. C.). 817. 

id) Wollaston v. King, (1868) L. R. 8 Eq. 165. (/) 16 Bom, 492, 

(e) Siv<n9hanharQ v, Soobrafimni<ih 61 Mad, 



224 


THE INDIAN SUCCESSION ACT. 


[Sec, 


for B might marry a woman who was not born until after A’s death and she might 
survive B by more than 18 years. But if the life interest is given to C, the widow 
(who was born in A’s lifetime) by name then the gift to the children becomes at 
once good because at the date when the appointment first takes effect it is certain 
that the appointees must take absolutely within 18 years after the death of a life 
in being at the date of the death of the testator, viz., the life of son’s widow C. 
(See Encyclopaedia of Forms, Vol. 15, p. 388) 

Examples. 

(a) A power given to A and his heirs to appoint to B a person living at the creation 
of the power is good. But a power given to A to appoint to all his grandchildien who are 
living twenty-five years after his death is bad. If a bequest is made to A for life with re- 
mainder as he shall by will appoint, if A was alive at the time of the creation of power the 
power given to him is good. But if A was not born at the time of the creation of the power 
the power given is too remote. (Gray on Perpetuities, 3rd Edn., p. 426). 

(&) In exercise of a special power a testator appointed a share of personalty to his 
two grandchildren (objects of the power) who were not living at the date of the creation of 
power to pay the income equally for their joint lives and after the death of either of them 
to the survivor for life and on the death of survivor over. Held, that the life interest of the 
survivor of the objects was a contingent interest and was void as contravening the rule 
against perpetuities(g). 


Charity, 

The term “perpetuity” when applied to charity is used in two senses. In its 
primary sense it is a rule which forbids creation of a permanent inalienable interest 
in property ; in its secondary sense it means a grant or disposition of property 
where% the vesting is delayed for a period longer than the life in being and 18 
years. All charitable gifts create an inalienable and a permanent interest. Hence 
charitable bequests are an exception to the rule against perpetuity only in its 
primary sense. But they are not so when the term perpetuity is used in its se- 
condary sense and if that rule is infringed the gift may be void. The words “no 
bequest is valid” means a bequest of any kind whether a bequest to an individual 
or to charity. If the vesting of the fund bequeathed to charity might be delayed 
beyond the life of some or more persons living at the testator’s death the rule is 
mfringed(^). If, however, the bequest to charity is alternative the gift is not 
affected(i). 


Hindu Law and Executory Devise. — The right of a Hindu in] Bengal to 
make a will was recognized in 1856(J) but the extent of the testamentary power of 
disposition should be according to Hindu law(Aj). In 1862 the question whether 
a person in existence at the date of the testator’s death might become entitled upon 
a future contingency to receive an additional bequest arose and it was dealt with 
by their Lordships of the Privy Council(Z). In that case a Hindu in Bengal had by 
his will given the whole of his estate to his five sons in equal shares but had provided 
that if any son should die without leaving any son or soms son, his share should not go 
to the widow or daughter of such son so dying but should go to “such of my sons 
and my son’s sons as shall then be alive.” One of the sons having died without 
male issue his widow claimed his fifth share as his heir. It was held that “the 
limitation over in favour of the testator’s sons was valid as an executory bequest.” 
Next came Tagore’s case in 1869(m). That case restricted the testamentary 


(g) In re Legh^s Settlement Trusts, (1938) 1 

Cb. 39. * V / 

(k) Jones V. Adm.-General, 46 Cal. 485 ; In re 
Villar, Public Trustee v. Villar. (1928) 
W. K. 119 (in appeal p. 252). 
ii) Ado.-Gmeral v. Vithaldas, 22 Bom. L. R. 
ipOSt 


(i) Nagalutchmee v. Gopoo Nadaraja, 8 M. I. 
A. 809. 

(ft) Sonatun Bysah v. Sreemutty Juggutsoon- 
dree, 8 M. I. A. 66. 

(l) Soorjeemoney Bosses v. Denohundoo 
MiiXlick, 9 M. I* A. 123. 

(m) 4 Beng. L. 1^. 103, 
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power of disposition in the following respects : (a) that the gift of a life estate was 
valid even though made to a son; (b) that the testator cannot create an estate 
which is unknown to the Hindu law, e.g. an estate tail male; and (c) that a gift 
cannot be made by will to a person not in existence at the time of the testator’s 
death. In Bam Lai v. Secretary of State{n) the testator gave his estate to his 
widow for the interest of a Hindu widow'' and the reversion to his daughter’s 
daughter and it was observed by their Lordships of the Privy Council that since 
Soorjeemoney’s case and the Tagore case it could not be disputed that a gift by 
will upon an event which is to happen, if at all, on the close of a life in being to a 
person in existence and capable of taking under the will at the testator’s death 
was good and valid under the Hindu law. In Gadadhar Mullick v. The Official 
Trustee of Bengal{o) the question considered was whether under Hindu law to 
support a conditional limitation or executory devise it was necessary to have a 
prior life estate (see p. 629 of the report) and the conclusions which their Lordships 
arrived at after considering the above cases is set out at p. 638 as follows : — 
“Reviewing the authorities and considering them on principle their Lordships are 
of opinion that the rule which the Board in Soorjeemoney’s case thought necessary 
to the existence of effective testamentary power and which was explained in the 
Tagore case with reference to the Hindu law of gift is not restricted by further 
conditions intended to meet or to placate a theory which regards immediacy of 
effect as a necessary feature of every disposition of property. In truth, inheritance 
is not donation, and a bequest is not a donation de praesenti between living people. 
It is to be recognised that the Hindu law has been greatly influenced by the notion 
of ‘relinquishment in favour of a sentient being’ as the basis of a gift and of in- 
heritance but this principle has not, as their Lordships read the previous decisions, 
been allowed to arrest the development of the Hindu law of wills. The doctrine 
that there must be acceptance at the time of relinquishment has different values 
according as it is applied to gifts inter vivos or is extended by analogy to bequest 
or inheritance, though by a theory of some refinement heir and donee were once 
thought to be equally governed by the same principle. The theory, as has been 
shown from the judgment of Peacock, C. J., in the Tagore case, is sometimes put 
by saying that the estate cannot remain in abeyance. ‘ Thus, it appears that the 
property in the heir must arise immediately upon the death of the ancestor, in 
the same manner as the property of the donee arises immediately upon relinquish- 
ment by the donor.’ (4 Ben. L. R.O.C. J. 103 at 189). And Mr. Mayne says of 
the author of the Mitakshara ‘Apparently, in the view of Vijnanesvara, acceptance 
was necessary to complete a gift because, according to a Hindu lawyer, property 
can never be in abeyance. It cannot pass out of one until it is received by another.’ 
(Hindu Law and Usage, 6th Ed., 1900, para 3T6, page 484). But it must needs 
be admitted that the rigour of this theory, even if it be not destructive of all future 
gifts is inconsistent with any recognition of contingent or executory bequests. 
It has effect (save in so far as the legislature has abrogated it : Hindu Wills Act 
1870, Hindu Disposition of Property Act, 1916) to limit the class of persons who 
are capable of taking under a will, restricting it to persons, who either in fact or 
in contemplation of law are in existence at the death of the testator. But in their 
Lordships’ judgment it does not remain as a further obstruction to the taking 
by such persons of a beneficial interest known to and permitted by the 
law. Indeed, if an estate in remainder can be limited to take effect on the 
natural determination of a life estate and may be so limited upon a condition 
which may never be fulfilled: if a gift over on condition may be good 
though in defeasance of an absolute estate granted by the will, there is no 
principle of Hindu law to be saved by refusing to recognise a limitation to 

(n) 8 I. A. 4$. (See also Kumar Tarakebhor (o) 57 I. A. 129 ; 42 Bom. L. R. 621. 

V, Kumar Shoyhi, 10 I. A. 51. 

15 
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take effect upon condition in the future because it lacks ‘support’ from a parti- 
cular estate. In this case the testator by his will bequeathed the first moiety 
of his estate to his son “upon his attaining the age of 21 years and the second 
moiety” to the male issue “of my son” and in default of male issue then in trust 
for a fund known as Rupchand Dhur. The son died after having attained 21 years 
leaving a widow. The Official Trustee" as a trustee of Rupchand Dhur Trust sued 
to recover possession of the second moiety. The question for the Court’s con- 
sideration was “Is the bequest by a Hindu which follows upon the bequest to persons 
unborn at the time of the will and who do not come into existence between the date 
of the will and the date of the death of the testator, void ? ” It was held that the 
bequest to Rupchand Dhur Trust was valid. 

In Kashinath v. Chimnaji{p) the question of a bequest to an adopted son 
arose. In that case a Hindu testator by his will devised his property to his younger 
son Mahadeo for life and after his death to his sons in equal shares. “In case he 

leaves no son behind him my Mukhtiars shall get a son adopted by his wife 

and shall give the property to him on his attaining the age of 21 years.” Mahadeo 
died without issue and after his death his widow adopted a son R who was born 
in the lifetime of the testator. It was argued that the bequest to a son of Mahadev 
adopted after the death of Mahadeo was good as an executory bequest though his 
interest did not come into existence immediately on the determination of the 
prior life interest of Mahadeo but it was held that the possibility of the vesting 
might be delayed beyond the period allowed by sec. 101 (sec. 114 of this Act) and 
it was no answer to say that the son adopted was in fact living at the death of 
the testator and the bequest was, therefore, void. 

The Hindu Disposition of Property Act XV of 1916 by sec. 2 enacts that 
subject to the limitations and provisions specified in the Act, a disposition of pro- 
perty by a Hindu whether by transfer inter vivos or by will shall be valid in favour 
of an unborn person. The limitations in respect of transfer inter vivos are those 
contained in sections 13, 14 and 20 of the Transfer of Property Act and in respect of 
disposition by will, those contained in sections 100 and 101 of the Indian Succession 
Act 1865. Sec. 4, provides that where a prior disposition fails on account of the 
aforesaid limitation any disposition intended to take effect after or on failure of such 
prior disposition shall also fail. The Hindu Disposition of Property Act applies to 
the whole of British India, except the province of Madras. Madras Act I of 1914 
and Act VIII of 1921 (Hindu Transfers and Bequests Act) contain similar provisions 
as regards Madras. Act XXI of 1929 (Transfer of Property Amendment Act) 
amended sec. 3 of the Hindu Disposition of Property Act by substituting for 
sections 100 and 101 of the Indian Succession Act, 1865, sections 113, 114, 115 and 
116 of the Indian Succession Act, 1925. Section 4 of the Hindu Disposition of 
Property Act is omitted. The Act VIII of 1921 (for Madras) is also similarly 
amended and the limitations are those contained in sections 113, 114, 115, and 116 
of this Act. 

The Hindu law of perpetuity is thus brought in conformity with the law of 
perpetuity as laid down in this Act, 

Examples, 

(1) A testator directed his executors to divide his residuary estate “ when my grand- 
sons may attain their age into five shares (he having five sons) and give away the same to 
their respective sons that is to say to my grandsons.” Held : that the distribution was to 
take place only after all the sons who might be bom to the sons should have attained majority 
and was invalid under the old sec. 101 and 102(5). 

(2) A testator gave the residue of his estate on trust “to pay and divide the same 
among the children of my brothers A and B to be divided among them in the proportion 

ip) 30 Bom. 477 . pT. 488 (P. €.), 

(5) ^t^aniunia v. P. V, Marugesa^ 17 C. W, 
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of two parts to sons and one part to daughter and that the share of each son shall be paid 
to him on his attaining 21 and of each daughter on her attaining that age or marrying 
previously with benefit of survivorship.'” A and B both died before the eldest of the son 
or daughter attained 21 or married. Widow filed the suit for a declaration that the trusts 
were void under secs. 114 and 115. Held : that the legatees took a vested interest subject 
to be divested on death before the contingency happened, that the period of distribution 
alone and not the vesting was postponed and the bequests were valid(r). 

(3) A Hindu testator by his will declared that “ my estate shall remain intact and 
from the profits thereof there shall be performed the worship of ancestral dieties and that 
my houses, etc. shall always remain mtact and my heirs, sons, sons’ sons and great grand 
sons and so on in succession shall be entitled to enjoy the profits thereof. No one shall be 
competent to alienate by sale or gift the profits or to divide the same.” It was held that 
the object of the testator was to creat a perpetuity which would not be allow^ed by Hindu 
law and the bequest was invalid(s). 

Bequest to a 115. If a bequest is made to a class of 

mty undCT persons With regard to some of whom it is in. opera- 
rules in sections 113 tive by reason of the provisions of section 113 or 
section 114, such bequest shall be void in regard 
to those persons only and not in regard to the whole class. 

Illustrations. 

(i) A fund is bequeathed to A for life, and after his death to all his children who 
shall attain the age of 25. A survives the testator, and has some children living at the 
testator’s death. Each child of A’s living at the testator’s death must attain the age of 25 
( if at all) within the linaits a liowed for a bequest. But A may have children after the testator’s 
decease, some of whom may not attain the age of 25 until more than 18 years have elapsed 
after the decease of A. The bequest to A’s children, therefore, is inoperative as to any child 
bom after the testator’s death, and in regard to those who do not attain the age of 26 xvithin 
18 years after A’s death, hut is operative in regard to the other children of A. 

(ii) A fund is bequeathed to A for his life, and after Ms death to B, C, D and all other 
children of A who shall attain the age of 25. B, C, D are children of A living at the testator’s 
decease. In all other respects the case is the same as that supposed in illustration (i). 
Although the mention ofB, C and D does not prevent the bequest from being regarded as a bequest 
to a class, it is not wholly void. It is operative as regards any of the children B, C or D, who 
attain the age of 25 within 18 years after A’s death. 

[This is sec. 102 of the Succession Act X of 1865. It is amended as shown in italics by 
sec. 14 of Act XXI of 1929. It applies to Hindus, etc., with this addition that the words *^*’son,” 
“sons,” child,” and "^children” shall be deemed to include an adopted child', and the 
word ^^grand-children” shall be deemed to include the children whether adopted or natural- 
horn of a child whether adbpfed or natural-born ; and the expression “ daughter-in-law ” shall 
be deemed to include the wife of an adopted son. See Schedule HI, Cl. 5.] 


This section before it was amended by the Act XXI of 1929 reproduced the 
principle laid down in Leake v. Eobinson{t), in which the bequest was to A for life 
and after his decease to the children of A who being a son should attain the age of 25 
or being a daughter attained that age or married with consent and in default to the 
brothers and sisters of A upon their attaining twenty-five or marriages respectively. 
Five of the brothers and sisters of A were born before the testator’s death and it was 
contended that the bequest though void as to those after born was good as to them ; 
but it was held that the bequest failed in its entirety. “ The bequests in question 
are not made to individuals but to classes and what I have to determine is whether 
the class can take. I must make a new will for the testator if I split into portions 
his general bequest to the class and say that because the rule of law forbids his 
intention from operating in favour of the whole class, I will make his bequests what 
he never intended them to be, namely, a series of particular legacies to particular 
individuals.'’ Illustration (i) as it originally stood was adopted from this decision. 

Hindus. ^The section as originally enacted was applied to the wills of Hindus 

governed by the Hindu Will’s Act but it worked a great hardship and frustrated the 


(r) Maseyk v. Fergusson, 4 Cal. 670. _ 

(s) Shookmpy Chandra v. Mmoha^i DasH, 


11 Cal. 684 (P. C.). 
{t) (1817) 3 Mer. 363, 
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intention of the testator. In Sooudara Rajan v. Natarajan{u) their Lordships 
of the Privy Council observed that the validity of the gift must be scrutinised as 
at the death of the testator. The bequest in that case was to the daughters for life 
and after the death of each daughter to hold the share of each daughter for her 
children who would attain the age of 21. Some of the children of the daughter were 
born in the testator’s lifetime. It was accordingly held that if a bequest was made 
to a class with regard to some of whom it was inoperative by reason of the rule 
contained in sec. 101 (sec. 114) then the bequest under sec. 102 (as it then stood — 
present sec. 115) was wholly void as the provisions of the will fixing the age 21 
instead of 18 as the age of vesting was in contravention of sec. 101. The whole gift 
after the life interest of the daughters w'as invalid under sec. 102. Now by virtue 
of the amendment of this section this decision is no longer good law so far as it 
lays down that the whole bequest is void. In cases of wills not governed by the 
Hindu Will’s Act the decision in Leake v. Robinson was not applied strictly in con- 
struing the wills of Hindus. The earliest case is Soudaminy v. Jogesh Chunder 
DuU{v) in which Leake v. Robinson was followed. But in Rai Bishen Chand v. 
Mussumat Asmaida Koer^w)^ it was not followed ; there the gift was to the children 
of U, some of whom were born at the date of the gift and others not ; and their 
Lordships of the Privy Council held that those who were in existence at the date 
of the gift took. In Ram Lai v. Kanai Lal(x) the above Privy Council case was 
followed and it was held that if the intention of the donor is to give a gift to two 
named persons capable of taking although it is also his intention that other persons 
unborn at the date of the gift should afterwards come in and share therein, the part 
of the gift which is capable of taking effect should be given effect to notwithstanding 
that the intention of the donor cannot be carried out in its entirety. Similar 
decisions were given in Mangaldas v. Tribhuvandasiy)^ and Bhagabati v. Kalicharan 
{%), In all these cases the Court tried to ascertain the intention of the testator and 
if the Court came to the conclusion that the testator had the primary intention 
of benefitting all the members of a class and if such intention failed by reason of 
its being void, yet if the Court could deduce a secondary intention, that at least 
such members of the class should take as were in existence at the time of the 
testator’s death, then effect was given to such secondary intention. 

Legislative effect is now given to these decisions by the amendment of the 
section by the Act of 1929. The bequest to the class shall not be wholly void, 
but it will be void only against those members of the class who by reason of the 
provisions of section 113 or 114 are incapable of taking. 

Similar change is also made in the Transfer of Property Act, sec. 15. 

116. Where by reason of any of |the rules contained in 
Bequest to take scctions 113 and 114, any bequest in favour of 
effect on failure of a person Or of a class of persons is void in regard 
prior bequest. such pcrson or the whole of such class, any 

bequest contained in the same will and intended to take effect 
after or upon failure of such prior bequest is also void. 

Illusiruiiom, 

(i) A fund is bequeathed to A for his life, and after his death to such of his sons as 
shall first attain the age of 25, for his life, and after the decease of such son to B. A and 
B survive the testator. The bequest to B is intended to take effect after the bequest to 
such of the sons of A as shall first attain the age of 25, which bequest is void under section 114 
The bequest to B is void. 


<u) 48 Mad. 900 
(n) 2 Cal, 202. 
(w) U L A. 104. 


(a:) 12 Cal. 663. 

(y) loBotn. 652. 

(z) 32 Cab 902 (in appeal 38 Cal. 468). 
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(ii) A fund is bequeathed to A for his life, and after his death to such of his sons as 
shall first attain the age of 25, and, if no son of A shall attain that age, to B. A and B survive 
the testator. The bequest to B is intended to take effect upon failure of the bequest to such 
of A’s sons as shall first attain the age of 25, which bequest is void under section 114. The 
bequest to B is void. 

[This is sec, 103 of the Succession Act X of 1865 as amended by Act XXI of 1929, It 
applies to Hindus, etc, with this addition that the words “sow,” “sons,” child ” and 

children shall be deemed to include an adopted child; and the word '‘'grand-children ” 
shall be deemed to include the children whether adopted or natural-barn of a child whether adopted 
or natural-born ; and the expression “ daughter-in-law ” shall be deemed to include the wife 
of an adopted son. See Schedule III, cl, 5.] 

This section has been substituted by the Act XXI of 1929. Similar amend- 
ments are made in section 16 of the Transfer of Property Act. It is a rule against 
double possibility. 

This section incorporates the rule of English law, viz,, that “limitations upon 
void limitations are themselves void,” the transaction being one and indivisible the 
failure of the prior bequest/or any of the rules against perpetuities leads to the failure 
of the whole of the subsequent limitation. This rule applies although the subse- 
quent limitation is to a person in esse who would otherwise take a vested interest. 
In order, however, to make the subsequent bequest void on the failure of an ante- 
cedent bequest under this section the essential requisite is that both the bequests 
must be created by the same transaction, e,g,, a fund is bequeathed to A for life and 
after his death to such of his sons as shall fhrst attain the age of 25 and, if no son of 
A shall attain that age, to B. A and B survive the testator. The bequest to A 
for life is valid but the bequestto the sons of A is void (sec. 114) and therefore also 
the bequest to B is void. The result is that after A^s life interest the fund will 
fall into the residue, and if it is a part of the residue itself, it will go as undisposed of. 

This section lays down the effect on subsequent limitations and not prior limi- 
tation. The prior limitation is not affected, and it will take effect as if the void 
limitation and all limitations dependent upon it were omitted. If a gift over is void 
the limitation prior to it and made defeasible by it becomes free and may become 
indefeasible, (Halsbury’s Laws of England, Vol. 25, page 145, paragraphs 244-247). 
The section enacts that the subsequent bequest shall be void only if it is 
contained in the same will and is intended to take effect after or on failure of such 
prior bequest. The section does not apply if the subsequent interest is not de- 
pendent on the prior bequest, e.g,, if a bequest is made to the testator’s son W for 
life and after his death to any widow whom he may marry for life and after the 
death of the widow for the children of W at 18, the bequest in favour of the widow 
is void as being a gift in favour of a person not born at the testator’s death but 
the bequest to the children of W is good(s^) 

In Javerbai v, Kablibai{a), U by his will bequeathed his property to his wife 
and his brother J for life and after the death of survivor to the male issue of J and 
in default to such person as J may appoint. The bequest to the male issue of J 
was void as J had no male issue and J exercised the power in favour of his daughter. 
It was held that the power of appointment was an independent gift and therefore 
valid. 

117. ( 1 ) Where the terms of a will direct that the income 

arising from any property shall be accumulated 
Effect of direc- either wholly or in part during any period longer 
tion. than a period of eighteen years from the death of 

the testator, such direction shall, save as hereinafter 

(j 5 ^) Public Trustee v. Coleman, (1936) 1 Ch. (a) 16 Bom. 492. 
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provided be void to the extent to which the period during which 
the accumulation is directed exceeds the aforesaid period, and at 
the end of such period of eighteen years the property and the income 
thereof shall be disposed of as if. the period during which the 
accumulation has been directed to be made had elapsed. 

(2) This section shall not affect any direction for accumula- 
tion for the purpose of — 

(i) the payment of the debts of the testator or any other 
person taking any interest under the will, or 

(m) the provision of portions for children or remoter issue of the 
testator or of any other person taking any interests 
under the will, or 

{in) the preservation or maintenance of any property be- 
queathed ; 

and such direction may be made accordingly. 

[This section was svhstiiuted for the original section 117 by Act XXI of 1929 and applies 

to Hindus ^ etc,y as by section 14 of the same Act, in Schedule III, sec. 117 is inserted.] 

Under sec. 104 of the Act of 1865 a direction in a will to accumulate the income 
of a property was void except only for one year frctoa the testator’s death in the 
case of immoveable property and also in respect of other property. When this 
Act was enacted in 1925 the section was not changed but when the Transfer of 
Property Act was amended by the Transfer of Property (Amendment) supple- 
mentary Act, 1929 (Act XXI of 1929) this section was amended in its present form 
by sec, 14 of that Act. Originally the section did not apply to Hindus but by 
sec* 14, the figure ‘117’ was added in Schedule III of this Act and the section is 
made applicable to Hindus^ etc. Similar change is also made in the Transfer of 
Property Act. sec. 17. 

This section prior to its amendment owed its origin to the English Statute known 
as the Thellusson Act (Statute 39 and 40 Geo. Ill c. 98) which was occasioned by the 
extraordinary will of Mr. Thellusson who directed the income of his property to be 
accumulated during the lives of all his children, grandchildren, and great-grand- 
children who were living at his death for the benefit of some future descendants 
to be living at the decease of the survivor, thus keeping strictly within the rule 
against perpetuities. The Thellusson Act was passed to prevent the repetition of 
such cruel absurdity. It forbids the accumulation of income for any longer term 
than (1) the life of the grantor or settlor or (2) 21 years from the death of such 
grantor or testator or (3) during the minority of any person living or en ventre sa 
mere at the death of the grantor or testator or (4) during the minority only of any 
person who under the settlement or will would for the time being, if of full age, be 
entitled to the income directed to be accumulated. But the English law on the 
subject of accumulation is changed by the Accumulation Act of 1892 and by sec. 166 
of the Law of Property Act, 1925 (15 G^o. 5 Ch. 20.) 

Sec, 117 as originally enacted was a considerable restriction upon the English 
law as to accumulation. It prohibited a direction for accumulation except in the 
following three cases only : — 

(1) Where the property is immoveable the accumulation shall be valid 
for one year after the testator’s death. 
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(2) Where the accumulation is directed to be made from the death of the 
testator the direction shall be valid for one year. . 

(3) Where the accumulation is directed during the minority of a person to 
whom the bequest is to belong on attaining majority, such a direction shall be valid. 
This was in accordance with the fourth rule in the Thellusson Act. But if the 
accumulation was directed beyond the age of majority, ^.g., until the legatee attains 
the age of 30 the direction would be void(i^). 

Law of Accumulation : — ^For the purpose of accumulation the first rule to 
be observed is that provision for accumulations in wills are subject to the rule 
against perpetuities and must, therefore, be so limited that the accumulations must 
necessarily come to an end or be determinable on the beneficiaries attaining vested 
interests within the perpetuity period. Under this section the period of 18 years 
from the death of the testator is fixed. The statutory period is extended 
from one year to 18 years and the distinction between moveable and immoveable 
property is abrogated. The words used are "‘any property”. If the direction in 
the will for accumulation exceeds 18 years, the direction is not altogether void but 
is void to the extent of the period which exceeds 18 years, i,e., if the direction is to 
accumulate for 25 years it will be void to the extent of seven years. The accumula- 
tions during the period may be either at simple or compound interest, (Halsbury, 
Vol. 25, p. 176). At the end of the statutory period of 18 years, both the property 
and the income will become payable as per directions in the will. If at the end 
of that period the person entitled is a minor there may be a further period of 
accumulation during his minority. No particular words are necessary to consti- 
tute a direction to accumulate. It may be either express or implied from the 
form or nature of the bequest. 

Exception. — (a) Payment of debts of testator or of any Person taking 
interest under Will. — ^A direction in a will for accumulation for the purposes of 
payment of the debts of the testator or of any other person taking an interest in 
the will is valid. This is valid even if the period exceeds 18 years. The provision 
must be bona fide for the payment of debts. The debts may be either existing 
debts or contingent liabilities to arise in the future. The debts may be either of 
the testator or of a stranger. The debts may be a mortgage debt either existing 
at the testator’s death or made pursuant to his will. The direction for accu- 
mulation comes to an end when the debt is paid or discharged. If the debts are 
paid otherwise than under the trust for accumulation, the right of the beneficiary 
to have the estate administered and the accumulation continued so as to recoup 
him must be confined to proper period, (Halsbury, Vol. 25, p. 176). 

(b) Portion for Children: — ^This exception relates to the provision for 
raising portions for any child, children or remoter issue of the testator or any child, 
children, or remoter issue of a person taking interest under the will. By the 
expression “ portions for children ” it is generally understood to be sums of 
money secured to them out of property springing from or settled upon their parents, 
(Ingpen on Executors, p. 501, 2nd Edn.). A portion strictly so called is a provision 
for younger children in a strict settlement. Under this section it includes all 
children. The use of the word “portion” in describing the children’s interests is 
immaterial. The children for whom this provision by means of accumulation 
may be made may be children living at the death of the testator or born afterwards. 
If the bequest is to children both of capital and income and there is nothing in the 
will to impress upon the gift the character of a portion it cannot be called a portion 

(6) GosaLi Shivgar v. Rivett Carnac, 13 Bom. 468 ; Putlibai v. Sorabji, 25 Bom. L. R. 1099 

(P, C.). 
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in the ordinary sense of the word. The property or the fund out of which the 
portion is directed for accumulation must be settled on the parents. A trust for 
the parent for life and at his death for his children is also not a portion, although 
the eldest son is excluded. The interest which must be taken by a parent in order 
to make a provision for a portion for his children under this exception may be 
any interest however small, (Halsbury, Vol. 25, p. 178). 

The portion need not be created by the instrument directing the accumulation. 
(For form of will charging property for payment of portion see Form No. 24 Ency- 
clopaedia of Forms Vol. 15.) 

(c) Preservation of Property. — The third exception to the statutory period 
is when the direction for accumulation is for the purpose of preserving or maintain- 
ing houses and tenements. A trust to keep the property to its present value is 
valid though unrestricted in time in so far as it is a hona fide provision for that 
object. Similarly a direction to accumulate a part of the rents as a sinking fund 
for the maintenance and repairs of the property is valid. Trusts to effect improve- 
ments generally come under the heading of maintaining in good repairs a tene- 
ment(c). 

(d) The provisions of this section applies to charity(ci). 

Accumulation according to Hindu Law — By Act XXI of 1921 this section 
is made applicable to Hindus. Therefore the law governing Hindu wills as regards 
accumulation is as laid down in this section. According to strict Hindu 
law a direction to accumulate is not 'per se illegal(d) and such a direction will be 
given effect to if it is not void as against public policy, nor given for illegal object 
nor otherwise inconsistent with Hindu law(e). But in order to support a direction 
to accumulate under Hindu law there must be a present gift of the property (/). 
In Amrito’s case it was held that if there was no beneficial interest created in the 
property a mere direction to accumulate for an indefinite period is not legal. This 
case went in appeal to the Privy Council but on another point(g). In Nafar 
Chandra v. 22afan Ma?a{/i) a testator directed his executor to accumulate the income 
for the marriage expenses of an unmarried son and to give the property to the wife 
of the son if he married within ten years and failing that to sell the property and 
apply the sale proceeds for certain religious purposes. The son married within ten 
years a lady born before the testator’s death. Held : that the direction to accu- 
mulate was valid. In Jamnabai v. Dharsey{i) it was held that a direction by a 
Hindu in his will to accumulate the income till the boy to be adopted attained the 
age of 16 years was not a direction to accumulate it for ever and could not be 
treated as infringing the law as to perpetuities. In Ram Lai v. Bidhumukhi(j) 
R by his will gave his property to his widow for life and thereafter to his five sons 
in equal shares with a direction to accumulate the surplus income during the life- 
time of the widow for the benefit of the sons. It was held that the provision 
for accumulation was not bad. In Watkins v. Administrator-General, 
Sir Lawrence Jenkins said that a direction to accumulate with a gift of 
the accumulation will not be fundamentally bad ; it would only fail if it offended 
some independent rule of Hindu law. But a direction to accumulate for the 
purpose of postponing the payment or enjoyment of an absolute bequest is void(fr). 

(c) Vine v. Raleigh, (1891) 2 Ch. 13. (^) 27 I. A. 128. (See also Renode Behari v, 

(cq In re Knapp, Spreckley v. Att^-General, Nistarini, 33 Cal, 180 (P. C.). 

(1929) 1 Ch. 341 ; (1928) W. N. 322. (h) 15 C. W. N. 66. 

(4) Krishnarao v. Benahai, 20 Bom. 571. (i) 4 Bom. L. R 893. 

(e) Rajendra v. Raj Coomari, 34 Cal. 5. (i) 47 Cal. 76. (See also Watkins v. Jdm,- 

(/) Amrito Y. Surnomoyi, 24 Cal. 589; (in General, 47 Cal. 88. 

appeal 25 Cal. 662), (k) Cally Nath v. Ckunder Nath, 8 Cal. 377. 
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118. No man having a nephew or niece or any nearer 
Bequest to rdi- i^elativc shall have power to bequeath any property 
gious or charitable to religious or charitable uses, except by a will 
executed not less than twelve months before his 
death, and deposited within six months from its execution in some 
place provided by law for the safe custody of the wills of living 
persons. 

Illusttatloni. 

A having a nephew naakes a bequest by a will not executed and deposited as required — 
for the relief of poor people ; 
for the maintenance of sick soldiers ; 
for the erection or support of a hospital ; 
for the education and preferment of orphans ; 
for the support of scholars ; 
foi^the erection or support of a school ; 
for the building and repairs of a bridge ; 
for the making of roads ; 
for the erection or support of a church ; 
for the repairs of a church ; 
for the benefit of ministers of religion ; 
for the formation or support of a public garden ; 

All these bequests are void. 

[T/ifs is see. 103 of the Succession Act X of I860.] 

This section does not apply to Hindus or Mahomedans. It applies to Parsis 
and to all others governed by this Act. At the time when the Bill was passed an 
attempt was made to exclude the Parsis from the operation of this section as the 
Parsis were not under the influence of priestly class, but the attempt failed. This 
section applies to all the bequests to charities, whether such bequest is a direct 
bequest or is a contingent bequest or is subject to a life interest (see 111. to see. 87). 
In Bai Cursetbai v. Bai Hamabai{l) a testatrix by her will bequeathed Rs. 25,000 
on trust to pay the income thereof to her son A for life and as to the principal it 
was to be given to such person as A by his will may appoint, and in default of 
such appointment the testatrix by her will directed that Rs. 5,000 should be 
spent for some charity for the benefit of the Parsis and the rest to be distributed 
amongst the widow and chUdren of A. When the testatrix died A was alive and 
her nephew J was also alive. The will was deposited with the Sub-Registrar 
within six months of its execution but it was not executed 12 months before the 
death of the testatrix. When A died he left no widow or children and he did not 
exercise the power of appointment given to him by the testatrix. In a summons 
for direction whether the bequest to charity was void, Kania, J . , held that section 1 18 
applied only to direct charitable bequest and not to an indirect bequest of this 
VinH and the bequest was not void but on appeal the decision was reversed and 
as one of the conditions laid down in this section was not complied with, the bequest 
was void and the corpus of Rs. 25,000 less Rs. 5,000 for Kirya Kam fell into the 
residue. 

Deposit of Wills. — The procedure for deposit of wills is laid down in Part IX, 
secs. 42 to 46 of the Indian Registration Act XVI of 1908. Section 42 provides 
that any testator may, either personally or by duly authorised agent, deposit his 
will with the Registrar in a sealed cover superscribed with the name of the 


(I) 4S Bom. L. R. 698. 
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testator and that of his agent (if any) and with a statement of the nature of 
the document, viz., whether it is a will or a codicil. Under sec. 43 on the receipt 
of the cover, the Registrar, if satisfied, that the person presenting the same is 
the testator or his agent, shall transcribe in his Register-book No. 5 the superscrip- 
tion of the cover and shall note in the same book and on the same cover the year, 
month, day, and hour of such presentation and receipt and the names of any per- 
sons indentifying the identity of the testator or his agent and any legible inscrip- 
tion which may be on seal of the cover and the Registrar shall then place and re- 
tain the sealed cover in his fire-proof box. The Registrar does not open the cover 
to ascertain the nature of the document. Sec. 45 provides that on the death of 
the testator and on the production of the death certificate or proof of death, on an 
application being made the Registrar shall, in the applicant’s presence, open the 
sealed cover and at the applicant’s expense cause the contents thereof to be copied 
into his Book No. 3 and after the copy is made the Registrar shall re-deposit 
the original will. When the application for Probate is to be made, on an order 
being served on the Registrar by the Court, he shall produce the will to the Court 
and make a note to the effect in his book No. 3 as provided by sec. 6. 

Withdrawal of the sealed Packet. — Sec. 44 of the Registration Act pro- 
vides that if the testator who has deposited the sealed packet wishes to withdraw 
it he may apply either personally or by duly authorised agent to the Registrar 
who holds it in deposit and the Registrar, if satisfied, that the applicant is actually 
the testator or his agent shall deliver the cover to him. Sec. 118 of the Succession 
Act is silent as to the effect of the withdrawal of the will from the Registry. Under 
sec. 48 of the Registration Act of 1864 the testator had to seek the permission of 
the Court to withdraw his will from the deposit but there is no such provision under 
the Registration Act XVI of 1908. Section 118 also merely mentions that the 
will shall be deposited within six months of its execution but does not say how 
long it should remain deposited. InMariano v. Rt. Rev. F. Provost{m), it was held 
that to satisfy the requirements of sec. 118 and to validate a charitable bequest 
the will must remain deposited until the death of the testator. In this case the sealed 
packet containing the will and codicil had remained deposited with the Registrar 
for over six years but shortly before his death the testator had asked his lawyer 
to withdraw the packet and he withdrew it and gave it to the testator who kept 
it with him for a few days and gave the packet back to his lawyer without opening 
it and it remained with the lawyer till the testator died. After the death of the 
testator the lawyer opened the packet in the presence of the members of the 
testator’s family and probate was obtained. For some time the executrix carried 
out the charity but subsequently stopped it and thereupon Bishop Rev. Provost 
filed a suit against the executrix and it was held that the true construction of 
sec. 118 was that the will must remain in deposit until the death of the testator, 
that by withdrawing the will the testator had divested himself of the power to 
make a bequest to religious or charitable uses and therefore the bequest failed. 
There is no time limit for depositing a will. (See sec. 27). 

Registration of wills. — Registration of wills is different from deposit of 
wills. Registration of wills is provided by secs. 40 and 41 of the Registration 
Act. A will may be presented for registration (a) by the testator or {h) after his 
death by any person claiming as executor or otherwise under a will. There is no 
time limit for presentation of the will for registration. (See sec. 27 of the Re- 
gistration Act.) 

Effect of Registratioti. — ^Mere registration of wills is not proof of the testa- 
mentary capacity. The will must be proved in the ordinary way(n). In several 

(w) (1941) Rang. 410; A. I. R. (1941) R. 305. R, (1940) M. 815. 

(n) SadaM Ammal v. Hajalhi Anemal, A. I. 
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cases the Courts have declined to uphold even registered wills(o). The scope of 
inquiry before the Registrar who registers the will in the testator’s lifetime does 
not always comprise all the ingredients which the Court considers material when 
called upon to determine a question of testamentary capacity. When the testator 
himself appears and he admits execution, the requirements of the Registration 
Act are satisfied, and the only inquiry by the Registrar under secs. 34 and 35 of 
the Registration Act is as to the identity of the person appearing before him. 
An inquiry as to the capacity of the testator becomes necessary if the executant 
appears to the Registrar to be a minor or an idiot or lunatic(j?). ^ 

ENGLISH LAW AS TO CHARITY 

The word “ charity ” has not been defined in any of the Statutes and is in- 
capable of definition. In the Preamble to the Statute of Elizabeth (43 Eliz. c. 4) 
the objects enumerated are : — “ relief of aged, impotent and poor people, main- 
tenance of sick and maimed soldiers and mariners, schools of learning and free 
schools and scholars in universities, repair of bridges, ports, havens causeways, 
churches, sea-banks and highways, education and preferment of orphans, relief 
or maintenance of house of correction ; marriages of poor maids, support, alms 
aid and help of ydung tradesman, handicrafts-men, and persons decayed, relief 
and redemption of prisoners or captives, aid or ease of any poor inhabitants, con- 
cerning payment of fifteenes, settinge out of soldiers and other taxes. This Statute 
was repealed except as to Preamble by Mortmain and Charitable Uses Act, 1888, 
(51 and 52 Viet. C 42) which is still in force. Under this Statute every assurance 
of immoveable property for any charitable uses is void unless executed before 
two witnesses twelve months at least before the donor’s death and enrolled in 
Chancery within 6 months before the death. The deed must take effect in posses- 
sion. It must not reserve any interest to the grantor. According to the classi- 
fication by Sir Samuel Romilly in Morice v. The Bishop of Durham{q) charity 
in its legal sense should comprise (1) trust for the relief of poverty, (2) trusts for 
the advancement of education, (3) trusts for the advancement of religion and 
(4) trusts for other purposes beneficial to the community not falling under any 
of the preceding heads. Within one of these divisions all charity to be adminis- 
tered by the Court must fall. 

To satisfy the requirements of law the following requisites must be complied 
with in order that the gift to charity may be valid, (1) the purpose of the charity 
must be of a public character, i.e,, it must be for the benefit of the community or 
a section of the community, (2) the charitable intention must be clearly expressed, 

(3) the application of the fund for the charitable purposes must be obligatory, 

(4) the amount of gift in favour of charity must be ascertainable and (5) the object 
of the charity must be lawful. 

It follows, therefore, that a trust for charity generally or a trust for charitable 
purpose to be determined by the trustees are good trusts(7*) for such a trust will 
not fail for the want of certainty or by reason of indefiniteness and will be applied 
cy-pres. In this respect a public charitable trust defers from a private charitable 
trust. In a private charity if the objects fail, the trust fails, but a public charitable 
trust will never fail for imcertainty of objects, (SnelTs Equity, 21st Edn., p. 102). 

(o) Shanmugaraya v. Mannikka, 32 Mad. (p) Sadachi Ammal v. Bajathi Ammal, A. I. 

400 (P. C.); Vellaswamy v. Siiaraman, 8 R. (1940) M. 815. 

Rang. 179 (P. C.) ; Surendra Nath v. (g) 10 Ves. 522 (see also Commissioner of 

Jnanendra Noth, A. I. R. (1032) C. 574 ; Income Tax v. PemseU, (1801) A. C. 581. 

Brajeswari Dassi v. Basik Chandra^ A. I. (r) Moggridge v. Thacmelh 7 Ves, 35 ; v. 

R. (1925) C. 789. Farmer 19 Ves. 485. 



THE INDIAN SUCCESSION ACT, 


236 


[Sec. 


But if the charitable institution mentioned in the will is defunct before the testa- 
tor’s death or is non-existent the gift lapses(5), 

PUBLIC and private CHARITIES 

As stated in Tudor on Charities, 5th Edn., p. 11, “law recognises no purpose 
as charitable unless it is of a public character. That is to say a purpose must 
in order to be charitable, be directed to the benefit of the community or a section 
of the community. The distinction between a public purpose and one which is 
not public is often fine”. Lord Wrenbury observes: “To ascertain wiiether a gift 
constitutes a valid charitable trust so as to escape being void on the ground of 
perpetuity, a first inquiry must be whether it is public — whether it is for the benefit 
of the community or of an appreciably important class of the community. The 
inhabitants of a parish or town, or any particular class of such inhabitants, may, 
for instance, be the objects of such a gift, but private individuals, or a fluctuating 
body of private individuals, cannot ”(^). No definition of what is meant by a 
section of the public has been laid down(u). Lord Greener M. R. who delivered 
judgment concludes by saying that “ on principle a gift under which beneficiaries 
are defined by reference to a purely personal relationship to a named propositus 
cannot on principle be a valid charitable gift. And this, I think, must be the case 
whether the relationship be near or distant, whether it is limited to one generation 
or is extended to two or three or in perpetuity ” (see p. 131 of the report). In 
Ommaney v, But€h€r{v) it was held that a direction to distribute “in private 
charity” did not constitute a charitable trust. But the use of the wSrd “private” 
is not by itself suflicient to indicate that the charity is necessarily private(zeO. 
On this ground a trust for “ poor relations ” will fail if it is confined to the 
next-of-kin(a?}. 

INDIAN LAW AS TO CHARITY 

Indian law only recognises public charities. Sec. 118 is based on the Statute 
of Mortmain (9 Geo II c. 36), Although it was held in Mayor of Lyons v. East 
India Co.(y) that this Statute has no application in India, the words used in this 
section are “ religious uses or charitable uses ” and the illustrations are adopted 
from the enumerations of objects mentioned in the Statute of Elizabeth (43 Eliz. 
c. 4) and the provisions as to the execution of wills one year before and the deposit 
of the wills for a period of six months in the registry are also borrowed from the 
English law mentioned above. Under section 18 of the Transfer of Property Act 
IV of 1882 the classification of Sir Samuel Romilly in Morice v. Bishop of Durham(z) 
has been adopted, viz,^ advancement of (1) religion, (2) knowledge, (3) commerce, 
health and safety and (4) any other object beneficial to mankind. Under sec. 4(3) 
of the Indian Income Tax Act XI of 1922 charitable purposes include relief of the 
poor, education, medical relief and advancement of any other objects of general 
public utility. In the Charitable Endowments Act VI of 1890 it is enacted that 
charitable purposes “ include relief of the poor, education, medical relief and 
the advancement of any other objects of general public utility but does not include 
a purpose which relates exclusively to religious teaching or worship. In sec. 92 
of the Code of Civil Procedure the words used are “ public purposes of a charitable 
or religious nature”. 

(s) In re Tharp, Longri^ v. Peoples XHspen- (v) (1823) T. & R. 260. 

sary for Sick Animals, All E. R. 5 th (w) He, Sinclafs Trust, (1884) 13 E. R. Tr 

September 1042 ; Malchus v. Broughton, 150 ; AtU^Gemral v. Pearce, 2 Atk. 87. 

11 Cal. 591, (in Appeal 13 Cal. 193). (a?) Edge v. Salisbury, (3749) Amb. 70. 

(t) Verge v. Somerville, (1924) A. C. 496 at (y) 1 M. I. A. 175. 

p- 499. ( 2 ) 9 Ves, 399, lO Ves. 522, 

(«) In re Compton, (1945) 1 Ch. 123 at p. 129. 
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CONDITIONS FOR VALID CHARITABLE BEQUEST 

For the purpose of creating a valid charitable bequest by will the conditions 
laid down by sec. 118 are that a man having a nephew or a niece or nearer relations, 
i.e.i father, mother, son, daughter, grandfather, grandmother, grandson, grand- 
daughter, brother or sister, shall not make a will or a provision in the will for 
religious uses or for charitable uses unless the will shall have been made not less 
than twelve inonths before his death and has deposited it within six months from 
its execution in the Registrar’s office. — Three conditions must be satisfied (1) the 
will must be executed in the manner provided by sec. 63, (2) the will must be de- 
posited with the Registrar within six months of its execution and must remain 
so deposited until the death of the testator, and (3) the testator must live for a 
period of twelve months after the execution of the will. The object of the section 
is t(i prohibit death-bed bequest to religious or charitable uses by persons having 
nea]| relations. 

As regards the widow of the testator whether she is a ‘‘ nearer relative ’’ 
within the meaning of this section the Madras High Court has held that under 
this section a widow is not a nearer relation and that the bequest to charity by 
a person who died two days after the making of the wdll leaving a wddow w^as valid, 
on the ground that this section had no application to any relationship by mar- 
riage(a).^ On the other hand the Bombay High Court has in O. S. No. 997 of 
1917 (Dinbai v. Pestonjee) held that the wddow is included in the term ‘‘nearer 
relative,” 


ADVANCEMENT OF RELIGION 

Religious uses may be public religious uses such as public temples, churches, 
or private uses such as tomb-stone for the dead relations, or saying of masses for 
the souls of dead relatives. It is only religious uses wdiich are public that the law 
recognises as charitable. The expression “religious purposes” means purposes 
conducive to the advancement of religion. In England a bequest for religious 
purposes is held to be prima facie bequest for charitable purposes(^?). Such 
purpose must tend directly or indirectly to instructions or edifications of the 
public(c). Hence it follow^s that a gift to provide for a private temple or minister 
or Shebait for a private temple and the bequests for prayers or masses for the 
soul of the testator or for religious ceremonies for his benefit would not be chari* 
table, (see Tudor on Charities, 4th Edn., p. 41). 

One distinction to ascertain whether a bequest to religious uses is public or 
private is to find out whether it is or it is not liable to the payment of income tax. 
All public trusts are exempt from the payment of income tax but not private 
trusts, see see. 4 (3) of the Income Tax Act IX of 1922, wffiich provides that no- 
thing contained in cl. (f) or cl. {ia) or cl. (li) shall operate to exempt from the 
provisions of the Act that part of the income of a private religious trust wffiich 
does not enure for the benefit of the public. 

Public religious trusts arc for the support or propagation or advanecincnt of 
religion. As there is nothing like state religion in India all gifts will be upheld 
as good charitable bequests if the gift is for a religious purpose, and that purpose 
contains elements of charity and is not of a superstitious nature. Such a purpose 
need not necessarily be to the wffiole community or to the whole class of objects. 
Thus a bequest for “ evangelistic w^orks including retired missionaries but only 
if Protestants and a whole hearted believer in Christ ” is a valid religious bequest 

(a) Adhocaie-General of Madras v. Simpson, (c) Coa^ v. Manners, :i7 4i ; In re Ward, 

26 Mad. 532. Public Trustee v. Ward, (1941) 1 Ch, 303. 

(h) In re White, (1893) 2 Ch. 41 at p. 52. . 
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for the ad van cement of religion((i). A gift to such religious and charitable pur- 
poses as the executors may think proper will be upheld(^). 

Dharam. — The Judicial Committee in Ranchordas v. Parvatibai(f) held that 
a bequest for ‘‘ dharam ’’ is void for uncertainty. That decision was given in 
1899 and has since been followed by the Courts in India(g). But in 1907 in 
Parthasaratty v. Thiru Vengada(h) Subrahmania, J., in his dissenting judgment 
has expressed the view that a bequest for “dharam” is a good bequest according 
to the meaning of the word given in the Sanskrit texts. His Lordship has observed 
that the word “ Dharam ” when used in connection with the gift of property by 
a Hindu has perfectly well settled meaning and connotes ishtha and poorta dona- 
tions. The word is a comprehensive term referring to certain classes of pious 
gift and is not a mere vague and uncertain expression. In Wilson’s Dictionary 
the word is interpreted as “ law, virtue, legal or moral duty ” and the Judicial 
Committee took this interpretation. For further elucidation of the vjord 
“ Dharma ” see Bal Gangadhar Tilak’s Gita Rahasya translated by B. S. Sukh- 
thankar, p. 88 et seq. In Advocate General of Bombay v. Jimbabai(i) Beaman, J., 
has expressed as follows : — “ It has often been held that gifts to Dharma are 
void for uncertainty. I have never been able to concur wholeheartedly in the 
niceties of legal distinction which have led to, and been used in support of, the 
decisions. In this country “ Dharma ” does mean roughly and almost invariably 
in the cases which have come up for legal decisions just “ charity ” and nothing 
else. It is true that an Oriental’s idea of charity might be a little wider and looser 
than that of Lord Eldon, particularly amongst the lower and more illiterate 
classes of Hindus and Mahomedans ; but a liberal use of the convenient doctrine 
of Cy^pres which is surely elastic enough to reach almost anything which Judges 
wish to reach, might have validated the technical defects and cured the infirmity. 
The ground of rule in England appears to have been that as all charities were the 
special care and under the direct control of the Court of Equity that Court must 
refuse to accept as “ charity ” any gift which by reason of the vagueness in which 
it was expressed left the Court in doubt as to how it was to be applied. I should 
hardly have thought that outside the region of a rather hyper refined legal pedantry 
such considerations had any substance or real practical weight. But so the law 
undoubtedly stands, and when testators bequeath funds to ‘ dharma ’ the Courts 
decline to validate the gift as a gift to ‘ charity ’ in the English sense But if 
instead of the word “ dharam ” the testator uses the English expression “ ” 

(charity) the bequest will be a valid charitable bequest(j). 

It may here be mentioned that to give effect to the popular expression 
“ dharma ” a Bill was introduced in the Legislative Assembly being bill No. 10 
of 1938 published in the Gazette of India, Part V on 17th September, 1938 at 
p, 309 but that bill has not been enacted into law. In section 4 of that Bill it 
is provided that “ No bequest, gift, trust or other dispositions whether contained 
in testamentary writing shall be void on the ground of — 

(i) Vagueness or uncertainty of object where some general expression is 
used indicating that the object is charitable or religious or of public utility or more 
than one of these, though no particular object of any such nature has been 
specified. Illustrations of some of the general expressions are “Dharamada”, 
“ Sarakam ”, “ Good work ”, “ Purposes of charity ” “ Purposes of usefulness ” 
“Just and proper acts”, “public benefits”, “good acts”, etc., or 

id) In re Mylne, (1941) W. N. 57. {h) 30 Mad. 340. 

(e) Baker v. Button^ 1 Keen 224. (t) 41 Bom. 181. 

(/) 23 Bom. 725. (j) Chalurbhuj v. Com, of Income Tae, 48 

(g) Bugh<soa V. lackmi Koer^ A. I. B. (1939) Bom* L. B. 83 at p. 64. 

Pat. 686. 
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(ii) On the ground that such bequest, gift or trust or disposition is mixed 
up with other purposes of a definite or indefinite nature, whether charitable or 
non-charitable, or religious or of pious utility. 

In the cases mentioned in the footnote(Aj) a bequest to “ Dharam ” or 
“ Dharmada ” was held to be void. 

But if the word “ dharam ” or “ dharmada ” is used in conjunction with 
other words denoting a general intention of charity the gift is not void(Z}. In 
Abdul Sakur v. Ahubakkar{m) a bequest for “ dharmakriya ’’ by a Cutchi Memon 
was held valid. But a bequest for “ Dharmada Kam ” was held to be void for 
uncertainty(n). 

Khairat. — This word has not received a judicial interpretation from their 
Lordships of the Privy Council. The ordinary meaning of the word is relief of 
the poor and of the sick. In Mariambiv. Fatmabai{o) a bequest for “ dharama 
Khairat vigero ” was held to be void for uncertainty. The Allahabad High 
Court, however, in a recent case(p) after reviewing all the authorities has held that 
a trust for Khairat or Khairati Kam is a perfectly good trust and Khairat and 
Khairati Kam should be taken as equivalent to charity and charitable objects 
and a specification of objects of charity is not necessary. 

“ Punya Kariya — This word means pious act. In Saikarhi v. Hazarilal{q), 
the Calcutta High Court# has held that a bequest for Punya Kariya was void for 
uncertainty. 

Punya Marge or Punya Danma or Sure Marge : — These words mean “ for 
religious merit”. These words were held to be void for uncertainty (r). 

Lokopyogi^\ — The word means public service. The Bombay High Court 
held that the words “ lokopyogi works ” w’ere not charitable and the bequest was 
void{$). 

SUPERSTITIOUS USES 

“ A superstitious use may be defined generally to be one which has for its 
object the propagation or the rites of a religion not tolerated by the law ”, (Boyle 
on Charities, p. 242). In England the Statute I, Ed. 6 c. 14 (Chantries Act) 
made certain existing religious trusts void on the ground that they were contrary 
to the policy of the law. This policy of the law is spoken of as the doctrine of 
superstitious uses. Of superstitious uses the most important are gifts for prayers 
or masses for the souls whether of the testator or any other person. From 1559 
the mass was an illegal service and it remained so until 1829 when the Catholic 
Relief Act, 1829, (10 Geo. 4 c. 7) was passed. West v. ShuUlewQrth{t) was only 
overruled in 1919 by the classic judgment of Lord Birkenhead L. C. (Lord Wren- 
bury dissenting) in Bourne v. Keane{u). His Lordship has in his exhaustive 

(fc) Lakbhmi Shankar v. Vaijnath, 6 Bom. {n) Shambai v. Govcrdhan, A. I. R. (1925) 
24 ; Morarjee v. Ncnbai, 17 B 351 ; S. 195. 

Deoshankar v. Mctiram, 18 Bom, 136 ; (o) 81 Bom, L. R, 135 ; (see also Badhey 

Gangubai Tkavar Mulla, 1 B. H. C. R. Shyam v. Rudhey Lalh 1 Luck. 554; Gauri 

71 ; Cursandasv. Vundratandas, {imippeal Shankar v. Mohan Lai, 15 Luck. (574. 

Vundraiandas v. Cursonda^ 21 Boin. 6t(> (p) Mvhanmad v. Azimuddin, (1041) All. 443 

and in appeal to (P. C.) Ranchordas v, at pp. 458 439. 

Pariatibai, 23 Bom. 725, 26 I. A. 71 ; (//) 58 Cal. 1025. 

ParMasarathy v. Thiruvengada, 30 Mad. (r) Vhyabhai v. Chamanlal, 40 Bom. L. R. 
840 ; Narandas v. Brij Lai, A. I. R. (1933) 418. 

L. 83a. (s) Prabhakutierhai v- Kasumababai, (1040) 

(0 Vaidyanaiha v. Smaminatka, 26 Bom. L. R. Bom, 761 . 

1121 ; Tulsidas v. Adv. General of Bombay, (0 (1835) 2 My. K. 684, 

39 Bom. L. R. 495. («) (1919) A. C. 815. 

(Trt) 54 Bom, 858; A, L R. (1980) B. 191. 
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judgment reviewed all the Statutes and case law and has made the following 
observations (see. p. 831 of the report). “ Unwilling as I am to question old 
decisions, I shall be able, if my view prevails, to reflect that your Lordships 
will not within a short period of time have pronounced to be valid legacies given 
for the purpose of denying, some of the fundamental doctrines of the Christian 
religion, and have held to be invalid a bequest made for the purpose of celebrating 
the central sacrament in a creed which commands the assent of many millions of 
our Christian fellow countrymen. In the second place, and in the event supposed, 
your Lordships will have the satisfaction of deciding that the law of England 
corresponds upon this important point with the law of Ireland, of our Great 
Dominions, and of the United States of America.” His Lordship’s conclusions are 
summed up at pp. 856-857. He holds that “ the celebration of mass, according to 
Roman Catholic doctrine, is by no means a benefit entirely confined to the soul 
or souls of the persons for whom it is directly designed ; it benefits (such is the 
conception) the whole of the living community as well as the dead” (see page 833 
of the report). “That the current of decisions w^hich held that such uses and 
trusts are ipso facto superstitious and void begins with West v. Shuttleworth and 
is due to be a misunderstanding of the old cases The Irish Court in 0^ Hanlon 
V. Logue{v) held that a bequest for masses in perpetuity was a good charitable 
gift whether there was a direction that the mass should be celebrated in public 
or private. 

Bourne v. Keane only established that absolute gifts for saying prayers for 
the repose of the souls of the dead were valid but it did not decide that such 
gifts were charitable. That point was decided in In re Cau${w) 162 where it was 
held that a gift for saying masses was charitable as being for the advancement 
of religion (1) because it enables a ritual act to be performed and (2) because it 
assists in the endowment of priests whose duty it is to perform the act. 

-India'n Law as to superstitious uses. — In India neither the English 
law as to superstitious uses nor the Statute of Mortmain is extended. But in 
Colgan V. Adm,-General{x) a bequest for the performance of mass was held to be 
void. The decision in Colgan v. Adm,-General of Madras is based on the English 
decisions(t/) which were decided on the law of superstitious uses. The case of 
Andrews v. Joakim{z) where a gift for saying mass was held to be valid by the 
Calcutta Court was cited but Collins, C. J., declined to follow the ruling and held 
that as the bequest infringed the rule against perpetuities the bequest was void. 
His Lordship has made the following observations in discussing the doctrine of 
perpetuities : “ It is not necessary, however, in the present case to discuss the 
question whether on general principles gifts for masses for the soul of the donor 
or those of others should be considered to be for charitable purposes so as to exempt 
them from the rule against perpetuities. The contrary has been decided in many 
cases by which we consider we are bound.” His Lordship distinguishes the 
decisions of the High Court of Calcutta on the ground that the rule against per- 
petuities was not raised in them and that they were decided solely on the ground 
that the law against gifts for superstitious uses was not applicable to India. It 
is submitted with respect that having regard to the fact that West v. Shuttle- 
worth is overruled, the decision in Colgan v. Adm. -General of Madras is no longer 
good law. 

Baj Rojgar andMuktad Trusts. — Akin to the theory of superstitious uses, 
in the Farsi community trusts have been created for the performance of religious 
ceremonies called Baj Rojgar and Muktad for the souls of the deceased members 

(y) West V. Shaiileworth, 2 My. K. 684 ; 

Heath v. Chapman^ 7 Vcs. 490. 

(s) 2 B. L. R. (d C.) 148. 


(t3) (1906) 1 Ir. Re’>. 247. 
(«o) (1984) 1 Ch. 162. 

(4 1$ Mad. 424. 
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ofthefa^y ofthe settlers or testators. The Judicial Conunittee following 
V. has held that a devise of a plantation in which the graves 

s family were placed to be reserved as a family burying place and 
not to be mortgaged or sold was void as a devise in perpetuity (a). It was observed 
although the performance of the ceremonies was considered by 
the Cnmese to be a pious duty it was one which did not seem to fall within any 
dehnition of a charitable duty or use, that the observance of it did not lead to public 
advantage and that it could only benefit the family itself. The principles laid 
down in that decision were held to apply to Parsis(ib). Following that decision, 
trusts tor Baj Bojgar created by Parsis were held to be void in several cases imtil 
the decision m Jamshedjee v. Soonabai(c) Davar, J., ’however, held that such trusts 
were not for superstitious uses but for the spiritual welfare of the Zoroastrians and 
tor the advancement of the Zoroastrian religion and for the benefit of all mankind. 
U^nder Bombay Act XXIII of 1936 (Parsi Public Trusts Registration Act) such 
trusts ^e treated as public charitable trusts and the trustees of such trusts are 
required to file their accounts in accordance with the provisions of that Act. 

Having regard to the amendment made in 1939 in the Indian Income Tax 
Act such teusts are also exempt from the payment of income tax. By see. 8(4) 
of tlm mdian Income Tax Act XI of 1922 any income profits or gains falling within 
the followmg classes shall not be included in the total income t — 

(i) Any income derived from property under trust or other legal obligations 
wholly for religious or charitable purposes 

(< 2 ) Any income derived from business carried on on behalf of a religious 
or charitable institution when the income is applied solely to the 
purpose of the institution and the business is carried on in the 
course of the primary purpose of the institution, or 

(b) the work in connection with the business is mainly carried by bene- 
ficiaries of the institution. 


(ii) Any income of a religious or charitable institution derived from voluntary 
contribution and applicable solely to religious or charitable purpose. 

This section was amended by the Indian Income Tax (Amendment) Act VII 
of 1939 whereby it was enacted that in sec. 4 the expression “ Charitable pur- 
poses ”, ‘‘ includes relief of the poor, education, medical relief and advancement 
of any other object of general public utility but nothing contained in clause (i) 
sub-clause (ia) shall operate to exempt from the provisions of this Act that part 
of the income of a private religious trust which does not enure for the benefit of 
the public It was held in the case of Commissioner of Income Tax v. Jamal 
Mahomed{d) that the expression “ Charitable purpose ” means only public charity. 
Leach, C. J., has observed that the amendment to the Income Tax Act by Act VII 
of 1939 was made in order to put beyond all doubts the intention of the Legislature 
not to exempt private trusts for religious purposes. The definition of “ Charitable 
purposes ” in the Income Tax Act has been taken from the Charitable Endow- 
ments Act XI of 1890 sec. 2, where it includes ** relief of poor, education, medical 
relief and the advancement of any object of general public utility but does not 
include purposes which relate exclusivdy to religious teaching or worship. The 
last clause excluding religious worship or teaching is also omitted in the de- 
finition in the Income Tax Act. The definition given in the Income Tax Act 
goes further than the definition of charity to be derived from English Acts because 
it embraces purposes of general public utility(e). 


(а) Yeap Cheah v, Ong Cheng Neo, (1875) L. (d) (1941) Mad. 868. 

R. 6 (P. C.) 38, (c) Jn re Tilak Jubilee 43 Bom. L, R. 

(б) Limji v. BapujiLiinbuuiallat 11 Bom. 443. 1027 at p. 1031, 

(c) 33 Bom. 122. 

la 
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Bequests to Idols. — Sec. 118 does not apply to Hindus and consequently 
doctrine of superstitious uses has no place in Hindu theology. It was held in 
Adv-General v. Vishvanath{f) and in Khushalchand v. Mahadevgiri(g) that the 
English Statute as to superstitious uses is not applicable to the Courts in India 
and the doctrine of superstitious uses does not apply in the case of Hindu religious 
endowments. Under Hindu law an idol is symbolical of religious purposes and 
is capable of being endowed with property and property can be validly dedicated 
to an image. The decisions in Mullick v. MullickQi)^ Sonathan Bysack v. Sreemuty 
J uggotsoondree{i) and others recognize gifts to idols. They are all cited by Mooker- 
jee, J., in his learned judgment at p. 158 mBhupati Nathy.Ramlal(j). In Sonathan 
By sack v. Sreemuthy Juggotsoendree it was held that the bequest to the idols was 
not an absolute gift to the idol but was a gift to the testator's sons and their off- 
spring in the male line and that after providing for the expenses for the ceremonies 
of the idol the surplus belonged to the testator’s sons. A similar decision was 
given in Gopal Lai Seth v. Puma Chandra{k), 

In all such cases of wills it is only a question of construction whether the 
bequest is absolute to the idol or otherwise. An idol is regarded under Hindu 
law as a juridical person capable as such of holding property(Z). Hence a gift 
can be made to an idol as such and no express wards of trusts are requisite(m). 
If the gift is absolute to idol the shebait is the person to take the gift(n). But 
if the gift is not absolute to the idol the rule is to create a charge on the property 
in favour of the idol for the necessary income for the performance of the ceremonies 
pertaining to the idol and to give the residue to the heirs(o). Their Lordships 
of the Privy Council have held, that in determining whether the will of a Hindu 
gives the testator’s estate to an idol subject to a charge in favour of the heirs or 
makes the gift to the idol a charge upon the estate, that question is one of construc- 
tion of the will as a whole, that although the will provides that the property “ shall 
be considered to be the property of the idol still if the residue is to be used by the 
heirs after defraying the expenses of the ceremonies and if the ceremonies are 
indicated by the testator and would absorb only a small portion of the income that 
would indicate that the heirs should take the property subject to the charge for 
the performance of the religious purposes ”(p). 

Gift to Idols not in Existence. — ^Following the decision in Tagore v, Tagore 
that under Hindu law no valid bequest can be made to an unborn person it was 
held that no valid gift or dedication of property can be made by a will to an idol 
not established in the lifetime of the testator and not in existence at the testator’s 
death(g'). But the Full Bench of the Calcutta High Court has overruled these 
decisions and held that the principle of Hindu law which invalidates a gift other 
than to a sentient being capable of accepting it, does not apply to a bequest to 
trustees for the establishment of an image and the worship of a Hindu deity after 
the testator’s death, nor does it make such a bequest void(r). Mookerjee, J., 
after reviewing all the text of Hindu law sums up as follows : — (i) The view that 
no valid dedication of property can be made by a will to a deity the image of which 
is not in existence at the time of death of the testator is based upon a double 
fiction namely that a Hindu deity is for all purposes a juridical person, and secondly 


(/) 1 Bom. H. C. R. (app. IX). 

\g) 12 Bom. H. C. R. 214- 

(h) Knap. 245- 

(i) 8 Moo. I. A. 66. 

:.7) 37 Cal. 128 (F. B.), 

49 I. A. 100. 

\l) Jagadindra v. BemarUa^ 32 Cal. 129 
(F. C.). 

(tw) M^vgg6b%ttty v. Gooroa Frosonno, 25 Cal. 


112 . 

(«) Kali Krishna v. Makhan Lah 50 Cal. 233. 
(o) Abhutosh V. Doorga Churn^ 6 Cal. 488. 
ip) Pande Bar Narayan v. Surja Kuimari, 
48 I. A. 143. 

(q) Upendra Led v. Bern Chandra^ 25 Cal. 405; 
Nogendra v. Benoy Krishna, 80 Cal. 521 ; 
Eojomoyee v. Troyluckho, 6 C. W. N. 267. 

(r) Bhvpati Nath v, RamLal, 87 Cal* 128. (B.F.) 
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that a dedication to the deity has the same characteristics and is subject to the 
same restrictions as a gift to a human being. The first of these propositions is 
too broadly stated and the second is inconsistent with the first principles of Hindu 
jurisprudence, (ii) The Hindu law recognizes dedications for the establishment 
of the image of a deity and for the maintenance and worship thereof. The pro- 
perty so dedicated to a pious purpose is placed extra-commercium and is entitled 
to special protection at the hands of the Sovereign whose duty it is to intervene 
to prevent fraud and waste with religious endowments.... It is immaterial that 
the image of the deity has not been established before the death of the testator 
or is periodically set up and destroyed in the course of the year In Chandi 
Cfiaran v. Haribola{$)i however, Bhupatinath’s case was distinguished and it was 
held that a general endowment for the worship of God without giving the name of 
the deity for whose benefit the endowment was to take effect was void for uncer- 
tainty. 

Jewish Law and Superstitious Uses. — bequest for giving alms “for 
spiritual benefit was held void for uncertainty (<). But the question whether a 
bequest in relation to expenses and charitable distribution within one year which 
was considered necessary under the Jewish religion was left open. 

Bequest for the Erection and Maintenance of Tomb. — direction in a 
will that money should be spent for the building of a tomb and its maintenance does 
not constitute a charitable endowment(w). A provision in a will that the testator 
should be buried in a Samadhi and that a Matam be erected over it where daily 
pooja should be performed is not a dedication of property to a public charity (u). 
In Tudor on Charities, 5th Edn., p. 61, it is stated that cases relating to a gift 
of the income of a fund for the upkeep of a tomb followed by a gift of the parti- 
cular residue to a charity have received exceptional treatment in England. But 
this exceptional rule of English law does not apply to India, (see observations 
of Leach, C. J., in the above case at p. 860.) In re Eighmie{w) a bequest to charity 
for keeping the burial ground and monument of the testatrix’s husband and of 
herself in good repairs was held valid. But in a later case it was held that accord- 
ing to English law a bequest for the upkeep of the tomb and for the maintenance 
of mausoleum was not a charitable object(a?). 

Other Religious Uses. — ^A bequest to Vicar and Church Wardens of the 
parish of Oakham was held good(2/), ^^so a bequest to the treasurer of the Society 
of infirm Roman Catholic Priests of the Diocese of Clifton is good( 2 ). A bequest 
to the Archbishop of Westminster on trust that he should “ in his absolute dis- 
cretion devote the same to the furtherance of educational or charitable or religious 
purposes for the Roman Catholics in the British Empire in such manner in ail 
respects as he might think fit ’’ was held to be valid(a). A bequest to apply re- 
sidue for the benefit of persons employed in evengelistic work including retired 
missionaries as the trustees shall in their absolute discretion select is valid(6). 
It was observed in this case that in the case of bequest for the advancement of 
religion it is not essential that there should be an element of poverty. A bequest 
for the performance of ceremonies and giving feasts to Brahmins is good(c) ; a 


(t) 46 Cal. 951. 
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1 Ch. 514. 

z) In re Foster, (1939) 1 Ch. 22, 
a) In re Ward, Public Trustee^ v. Ward, 
(1941) 1 Ch. 806. 

(5) In re Mylne, Potter Y. Daw, (1941)1 Ch. 
206. 

(c) Lakshmi Skanker v. Vaijnath, 6 Bom. 25 ; 
Kedar Nath y, 4tul Kri^na, 12 C. W. N, 
1083» 
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bequest for performing ceremonies and Pooja is good(d); a gift to keep choultry 
in repair is good(c) ; a gift for the maintenance of Anna Chutra is good(/). 

Mahomedan Law. — ^The following are the instances of religious purposes 
recognised under the Mahomedan law. 

(1) A trust for the benefit of the poor, for aiding pilgrimages, and marriages, 
for the support of wells(g). But payment of marriage expenses of certain 
persons is not charity(A). 

(2) Providing Imam for a Mosque (Bailies Digest 574). 

(3) Celebrating the birth of Ali Murtuza(i). 

(4) Keeping Tazias in Mohorrum month, 

(5) Repairs of Imambaras. 

(6) Performance of Kadum Sharif ceremonies(j). 

(7) Burning lamp in a Mosque(i). 

(8) Reading of Koran at public or private places(i6id). 

(9) Performance of annual Fatha ceremony of the settlor and of the mem- 
bers of his family(Z). 

(10) Performance of Fateha ceremony and Urs at the tomb of indivi- 
duals(m), 

(11) Trusts for the poor relations of a Mahomedan have been recognised as 
valid in spite of rule against perpetuity(n). 

LOCALITY CASES 

Trusts for the benefit of the inhabitants of a particular locality are regarded 
as charitable and the principles laid down by English authorities apply to British 
India(o). In In re Smith, Public Trustee v. Smith(p) the gift was “ unto my country 
England ” and it was held that every area and purpose which would fall within 
the gift was charitable and the gift was upheld. In this case the questions that 
were argued were (1) Is a bequest to a Country-England good ? and (2) and whether 
such a bequest is charitable and both the questions were answered affirmatively. 
This case was considered in Salvehar v. Commissioner of Income Tax{q). In Milford 
V. Reynolds{r) a testator gave the remainder of his property to the Government 
of Bengal to be applied to charitable benevolent and public works in the city of 
Dacca and the bequest was held to be good. In Prabha Kuverbai v. Ka$umhhai{s) 
Kania, J., considered both the cases In re Smith and Mitford v. Reynolds, 
In that case the bequest was ‘^or the purpose of education and for render- 
ing help to the poor and for any other purpose of public service deemed proper 
by the executors at my native place at Chotila in Kathiawar in memory of myseK 
and my respected father and mother”. The Gujarati expression used “ for other 
purposes of public service ” was “ lokopyogi ”, It was contended that there was 
a general charitable intention for the village of Chotila but it was held that the 

(d) Benode Behari v, Nisiarini, 33 Cal. 180 
(P. C.). 

(c) Gulam Hmain v. Aji, 4 M. H. C, R. 44. 

(/) Adv,-General v. Strangman, 6 Bom. L. 

R. 56.» 

g) Fatmahai v. Adv, -General, 6 Bom. 42. 

h) Abdul Karim v. Itahimaibai, 48 Bom. 67. 

H) Biba Jan v. Kalle Bmain, 31 All. 136, 

(i) Fhukhand v. Akbaryar Khan, 19 All, 211. 

(fc) Mossar Bussain v. Abdul, 88 All. 400: 

OLA. 758. 

(0 takhmipai v. Andr Alam, 9 C3ah 176. 


(m) Azimtinis'ia v. Sirdar Ali Khan, 29 Bom. 
L. R. 434; A. I, R. (1927) B. 887. 

(n) Mukarram Ali Khan v. Anjuman-un- 
Nissa Bibi, 45 All, 152; Saiyed Shabhir 
V. Shaikh Astug Hussain, 4 Luck. 429. 

(o) l7i re Tilak Jubilee Fund, 43 Bom. L. R. 
1027 at 1081* 

(p) (1932) 1 Cn? 153, 

(q) 48 Bom. L. R. 1027. 

(r) 1 Ph. 155. 

(s) (1940) Bom. 761. 
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words purposes of public service ” were too vague and the *mere limitation of 
the place where the money was to be used did not remove the uncertainty and the 
bequest failed on the ground of vagueness. 

POOR RELATIONS 

Relief of Poverty — English Law. English law on the relief of poverty 
is different from the Indian law. According to English law a trust the income of 
which is to be applied in perpetuity for the benefit of poor relations or poor des- 
cendants of the testator is charitable. (See Tudor on Charities, 5th Edn., pp. 26- 
27). Relief of aged, impotent and poor is charitable whether general and inde- 
finite as for the poor of a town or place and on this principle perpetual trusts for the 
benefit of poor relations or descendants of the testator are charitable, and when by a 
will a gift is made for the poor with a preference to poor relations, an inquiry, will be 
directed to ascertain who are poor reiations(^). (See Halsburys Laws of England, 
Vol. IV, pp. 113-14). The reason why a trust for the benefit of poor 
relations is considered charitable by English law is that it tends to the benefit 
of the community in as much as it serves to prevent the poor relations from 
being a burden on the public at large and secondly it is a contribution from the 
bounty of the testator made to them to enable them to carry out their duties as 
citizens(t 4 ). But even according to English law a bequest to poor relations limited 
to the statutory next-of-kin is not charitable. (Halsbury, Vol. IV, 128). The 
question was recently considered by Lord Green M. R. in In re Compton(v), 
and his Lordship has expressed a doubt on the correctness of the decision on this 
subject but declined to overrule them because many such trusts were carried out 
for generations on the faith that they were charitable, (see p. 139 of the Report). 

Indian Law. — Indian law only recognises public charitable trusts. The 
expression ‘‘ charitable purposes ” used in sec. 4, cl. 3 of the Indian Income Tax 
Act, 1922, means only public charity. It does not include private trusts for religious 
or charitable purposes. Gifts for the benefit of poor generally are charitable. 
Relief of a particular class of persons is also charitable. A gift for feeding poor 
and indigent Hindus is good(z£?), but in Commissioner of Income Tax v. Jamal 
Mahomed{x) it was held that a trust for the maintenance, education and other 
necessities of the poor descendants of the settlor was not a public trust and was 
not exempt from the payment of income tax. 

Poor Relations. — ^A bequest to benefit only the poor members of the settlor’s 
family is not a public charitable trust(t/). In Attia v. Madha{z) the trust was to 
spend the income of certain immoveable property “ among my members of family 
who may be poor” and it was held that the intention of the testator was to benefit 
only the members of his own family who were poor and was not therefore a trust 
for a public purpose of a charitable nature within the meaning of sec. 92 of the 
Code of Civil Procedure. In Manorama v. Kali Charan{a) a Hindu made a bequest 
for ‘‘ poor relations, dependants and servants ” and it was held to be good. It 
should also be remembered that so far as the Hindus are concerned sec. 118 does 
not apply to them. 

ADVANCEMENT OF LEARNING 

In Statute of Elizabeth the words are maintenance of schools of learning, 
free schools and scholars of university, the education and preferment of orphans.” 

' ii» " ■■ "" " "" p « ‘ ■ ■■■ I will » iifrnwmmmmiimim m i\ i. 

(t) Att-General Y, Northumberland (Duke, ot), (a?) (1941) Mad. 862. 

7 Ch. D. 745, (y) Taw Chew, Y. Taw Kock, A. I. R. (1988) 

(w) In re De Carteret, Foster v. Be Carteret, R. 203. 

(1933) 1 Ch. 103. ( 2 ) 14 Rang. 575. 

(t?) (1945) 1 Ch. 123. (a) 31 Cal. 168. 

(w) ftajindra v. Baj Coomart, 34 Cal. 5. 
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The word “ learning *’ is susceptible of various meanings. In Archbishop 
Whateley’s work upon Logic it is placed amongst the equivocal words, that is, 
words which have two significations. He says learning signifies either the act 
of acquiring knowledge itself or the knowledge itself. In Whicker v. Hume(b) 
the trust was in favour of the benefit of learning and education in every part of the 
world and the argument advanced was it was vague for indefiniteness and also 
that it was of a non-charitable nature but this argument was negatived. 

The word “ education ’’ may be of different types. It may be primary, 
secondary or university. It may be philosophical, scientific or literary. A trust 
in favour of education simpliciter will not be void for vagueness or indefiniteness 
because the word “ education ” applies to variety of objects(c). A bequest for 
the benefit of a selected boy or boys for the training of officers in the Royal Navy 
or the British Mercantile Marine according to the wish of the individual boy is a 
bequest for advancement of learning{d). 


Charitable bequest under the head of advancement of learning are establish- 
ment of schools and institutions of learning which are not strictly private, e.g., 
establishment of public schools (<?), endowment of scholarships and any other object 
which has the object of spreading ofknowledge(/). lnInreGoU,Glazebrooky. 

abequestof£3,000tofotmd a scholarship for “male students of 
British and Cfostian parentage ” was held to be a good bequest. In Tudor on 
Charities, 5th Edn, at p. 80 it is stated that “ bequests for the education of the 
donor’s, descendants and kinsmen at a school or college” are valid charitable be- 
quests. But this statement of the law was doubted by Lord Greene M. R. 
His Lordship, however, declined to overrule decisions on this subject as such 
trusts were carried out for generations(A). In Arur v. Commissioner of Income 
Ta(ii(i) a settlement was made of G. P. Loan notes of Rs. 36,000 the interest from' 
which was directed to be utilized in awarding scholarships to young men or women 
who were descendants of the settlor’s family provided they were of a good moral 
character and otherwise deserving of encouragement. In case the interest was 
not exhausted by the award of scholarships as indicated above “ the surplus upto 
50 per cent of it at the discretion of the trustees may be devoted to award scholar- 
ships to deserving applicants in the Saraswat community and the balance to be 
added to the corpus”. A question was raised whether the income was liable to 
incometax. It was held that this was a private charitable trust for the benefit 
of the members of the settlor’s family or his descendants and the fact that the 60 
per cent of the surplus income was given in awarding scholarships to applicants 
of Saraswat community did not make it public as that was merely a matter of 
discretion. 

In the case of a trust for educational purposes it is the pursuit of knowledge 
combined with its diffusion that makes the purpose charitable(j). The element 
of poverty in the educational trust is not essential(ft). But the trust must be for 
charitable purposes and not merely for educational purposes(Z). 


A trust for the object of national education according to the standard put 
before the country by the Indian National Congress and for founding and main- 


(6) 7 H. L. 124. 

(c) Biday et Beg v. Behatilah (1941) All. 3T9. 

(d) In re Corbyn, (1941) W. N. 116. 

(e) CommUsioner of Income Tax v. Pemseh 
(1891) A. C. 581. 

(/) University of Bond^ay o. Municipal Com- 
misttioTier^ 16 Bom. 217. 
ig) (19441 1 Ch. 193. 

(h) Ifi re ComptoU) (1944) 1 Ch. 878 reversed 


in appeal (1945) 1 Ch. 123. 

(t) 47 Bom. L. R. 786. 

(j) Midland Counties Insiiiute Case, 14 T. C, 
292, 

(k) University College of North Wales v. 
Taylor, 5 T. C. 415. 

(Z) General Nursing Council Case, 14 T. C. 
651. 
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taining a school for imparting such education free from official restriction or 
management is a good charitable bequest and is not void either for uncertainty 
or as being opposed to public policy (w? )” . But in In re Ward{n) a gift “for educational , 
or charitable or religious purposes’’ was held to be void for uncertainty. In In 
re Osmund(o) a testator bequeathed a residue to trustees upon trust “ in their 
absolute discretion to apply the same to the medical profession for the furtherance 
of psychological healing according to the teaching of Jesus Christ ”, and it was 
held to be good charity. 

As regards skill in games a gift to promote annual chess tournament open 
to boys upto 21 resident in Portsmouth and in giving prizes to winners was held 
as valid as it was limited to a particular locality. It was observed that if the 
trust had been for the encouragement of chess at large the limit would have been 
overstepped(p). 

BEQUESTS FOR POLITICAL OBJECTS 

A trust for the advancement of political objects has always been held 
invalid, not because it is illegal, for every one is at liberty to advocate or 
promote by any lawful means a change in the law, but because the Court 
has no means of judging whether a proposed change in the law will or will not 
be for the public benefit, and, therefore, cannot say that the gift to secure 
the change is a charitable gift(g^). In In re Tetley, National Provincial and 
Union Bank of England v. Tetley{r), the gift was for “patriotic” purposes or 
charitable objects ” and it was held that the gift was void for uncertainty 
Russell, J., said “ what is or is not patriotic is in many cases a mere, 
matter of opinion. Subsidising a newspaper for the promotion of particular 
political or fiscal opinions would be a patriotic purpose in the eyes of those who 
considered that the triumph of those opinions would be beneficial to the com- 
munity. It would not be an application of fund for a charitable purpose”. A 
trust for political objects such as influencing of legislatures is not charitable(5). 
A trust for patriotic purposes is not charitable(0- Any purpose of influencing 
legislation is a political purpose(t^). Finlay, J., has observed : “ It is impossible 

to say that a trust for the prosecution of conservative principles or the 

principles of any other political party would be a good charitable trust(t;) 

In In re Tetley{w) a gift for “ patriotic objects ” was held not to be charitable. 
But in Bryden v. &amuel{(c) where a testator bequeathed his estate to H, “ to be 
by him distributed amongst such political federations or bodies in the United 
Kingdom having as their objects or one of their objects the promotion of liberal 
principles in politics as he shall in his absolute discretion select and in such shares 
and proportions as he shall in the like discretion think fit ”, it was held that no 
question of a charitable bequest arose, that there was a class of beneficiaries capable 
of ascertainmentwifchin specified area and the bequest was not void for uncertainty. 

In Subkask Chandra Bose v. Gordhanda${y) it was held that a gift for the 
political uplift of India was bad as being too vague and uncertain. Following 


(m) Bidayet Beg v. Behari Lai, (1944) All. 377. 

(n) (1941) W. N. 45. 

(o) (1044) 1 Ch. OG. 

(p) Be Dupress Deed Trusts, Daley v. Lloyds 
Bank, (1945) 1 Ch. 16. 

{q) Bowman v. Secular Society Ltd., (1917) 

A r. ■n 449 

(r) (1923) 1 Ch. 258 ; in appeal J. G. v. N ac- 
tional Provicial Bank, (1924) A. C. 262. 

(s) Temperance Council v. Cfmstian Churches 
Case, 10 T. C. 752. 


(t) Roberts Marine Mansion Case, 11 T. C. 
439. 

(u) Com. of Inland Revenue v. Temperance 
Council of the Christian Churches of Mngland 
and Wales, (1926) T. C. 748. 

ip) Botiar Law Memorial TruU v. Com- Inland 
Revenue, 17 T. C. 508 at p. 51G. 

(aj) (1923) 1 Ch. 258. 

(JB) (1933) 1 Ch. 678 ; 40 T. L. R. 162; 149 
Ir. T. 162. 

{y) 42 Bom. L. R. 112, (3940) Bom. 254. 
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this case it was held in In re Lokmanya Tilak Fund{z) that the trusts for the 
benefit of a particular political party or for the advancement of particular 
political opinion are not regarded as charitable. In In re Salvehar {a) 
the Bombay High Court has held that trusts for the benefit of a particular 
political party or for the advancement of a particular political opinions are not 
charitable. Kania, J., has observed in this case that where the dominant purpose 
of the trust is political, it is not charitable. But in the Tribune Press Ca,se(b) 
it was held by their Lordships of the Privy Council that a trust to maintain the 
press and the newspaper “ Tribune ” in an efficient condition “ keeping up the 
liberal policy of the said newspaper ” which was founded by the testator was a 
trust the object of which was to supply the Province with an organ of educated 
public opinion and was one of general public utility and hence was charitable 
and was free from the payment of income tax. 

Ill ADVANCEMENT OF COMMERCE, HEALTH AND SAFETY 

These comprise bequests for hospital(c), construction of bridges, roads, 
dharmasalas{d), 

IV ADVANCEMENT OF ANY OTHER OBJECTS BENEFICIAL TO 

MANKIND. CHARITABLE AND/OR BENEVOLENT PURPOSES 

The expression ‘‘ beneficial to mankind ” or ‘‘ benefit to the community” 
is difficult to define or circumscribe (^). A purpose may be charitable or bene - 
ficial, although opinions differ as to its expediency or utility. The expression 
“ charitable purposes ” changes with the passing of years in their nature and 
objects and the Courts take a liberal view in favour of any bequest which appears 
to be for the benefit of the community or to be actuated byjcharity or benevolence(/). 
In In re Diplock^ WintOiV v. Diplock(g) the testator had bequeathed the residue of 
his property ‘‘for such charitable institution or institutions or other charitable 
or benevolent object or objects in England as my executors may in their absolute 
discretion select and to be paid to or for such institutions and objects if more than 
one in such proportions as my executors may think proper It was argued that 
the word “ benevolent ” was not prima facie charitable. The lower Court held 
that it was not bound to read the words so as to defeat the testator’s intentions; 
and held that the bequest was a valid charitable bequest, but on appeal the deci- 
sion was reversed and it was held that the bequest was void for uncertainty. It 
was observed by the Appeal Court that it was well settled that a bequest for 
charitable or benevolent objects was void for uncertainty and the word “or” 
could not be read as “and ”. Leave has been granted to appeal to the House 
of Lords. 


In* Hunter v. Att.-GeneralQi) Lord Davey has stated : “ that where charitable 
purposes are mixed up with other purposes of such a shadowy and indefinite 
nature that the Court cannot execute them (such as “ charitable or benevolent” 
or “ charitable or philanthropic ” or “ charitable or pious purposes ”) or where 
the description includes purposes which may or may not be charitable (such as 
undertaking of public utility) and a discretion is vested in the trustees the whole 


(2) (1942) I, T. R. 26. 

(а) 43 Bom. L. R. 1027. 

(б) Trustees of Tribune Press v. Com, of Income 
Tax, 41 Bom. L. R. 1150 (P. C.) 20 Lah. 
475 ; 66 I, A. 241. 

(c) Panindr a v. Adm,^General, 6 C. W. N. 321. 

(d) Jai Narain v. XJjagaT Lai, 27 Bom. L. R. 
713 (P. C.). 


(c) General Medical Council Case, 13 T. C. 
847 ; Hon^ble Company of Masters and 
Marine Case, 17 T. C. 307. 

(/) Falkirk Temperance Case, 11 T. C. 871. 

(g) (1940) 1 Ch. 988; (1940) W. N. 286, 
reversed in appeal (1941) 1 CH. 253. 

(h) (1899) A. C. 809 ; 68 B. J. Ch. 449. 
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gift fails for uncertainty. This is because the purpose of the trust being so general 
and undefined, the Court will not execute them. 

The other rule is that if the testator has left his will so vague and uncertain 
the Court will not make a new will for him. An attempt was made in In re Horrocks{i) 
that the word “ or ” was a typist’s error for ‘‘ and ” in a clause in the will for 
‘‘ charitable or benevolent ” objects but the attempt failed. The Court held that 
it had no jurisdiction to make an alteration of this kind as so to do would be to 
make new will. In Attorney-General of New Zealand v. The New Zealand Insurance 
Co, Ltd,(j) their Lordships of the Privy Council observed that many testament'^ry 
bequests have been shipwrecked on the word ‘‘ benevolent In this case the 
bequest was towards institutions, societies or objects established in or about 

Auckland for charitable, benevolent, educational or religious purposes 

“ such amounts as the trustee in his absolute discretion shall deem advisable.” 
Their Lordships observed that the want of precision was inherent in the will, the 
word “ benevolent,” however, circumscribed the local area, but even assuming 
that the gift was to benefit the existing institutions in or about Auckland still 
the bequest was not precise and was, therefore, void. In Taw Chew v. Taw Cock{k) 
it was observed that when the words used were ‘‘ charitable and benevolent ” 
purposes any object to be beneficial must possess both the characteristics and 
accordingly they would constitute a good charitable trust of a public character. 
But where the words are “ public, benevolent or charitable purposes ” the gift 
would admit non-charitable objects, e,g,, objects of private benevolence only, 
a purely non-charitable purpose and the trust will fail. 

In several Indian cases religious and charitable purposes are mixed up with 
other purposes, e.g., ‘^charitable and benevolent” or “charitable and philan- 
thropic ” or “ charitable and public ” and questions arise how far such gifts are 
valid. In Chandunbai v. Dady{l) a trust was to expend the income upon some one 
or more cliaritable, educational or philanthropic institutions calculated to promote 
the public good and the bequest was held to be void. In Trikumdas v. Haridas{m) 
the testator directed his executors to expend the residue as they thought proper 
“ for the purposes of popular usefulness or for the purposes of charity ” and it 
was held to be bad. In Mitford v. Reynolds{n) a testator gave the remainder of 
his property to the Government of Bengal to be applied to charitable benevolent 
and public works in the city of Dacca. It was held that the bequest was good. 

The ratio decidendi to be drawn from these cases is that where charitable 
trusts are mixed up with non-charitable trusts and non-charitable trusts are created 
by alternative clauses disjunctively used the trusts will fail. But where the trust 
is exclusively for charity or exclusively for charitable objects the diversity or 
multiplicity of such objects to which the charity may be applied will not render 
charity vague or indefinite. The essential thing to make a charity vague, in- 
definite or imcertain is that it should be mixed up with non-charitable objects or 
it should include objects both of a charitable and non-charitable nature alterna- 
tively or disjunctively(o). 

CHARITY AT TRUSTEE’S DISCRETION 

A testator is not permitted to delegate to others the disposition of his pro- 
perty ; subject to this that he may confer upon his trustees a power of selection 
and apportionment among a definitely prescribed class of beneficiaries. In 

S (1939) P. 198. (m) 31 Boxn. 583. 

41 C. W. N. 321 ; A. I, R. (1937j P, C. S. (n) 1 Ph. 155. 

(k) A. I. R. (1939) R. 203. (o) Hidayet Beg v. BehaHLal, (1941) All. 379 

(0 26 Boxn. 032. at pp. 390-391. 
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Smith V. Massey the bequest was to expend the residue in such charities 
as the trustee may think deserving and the bequest was held to be valid. In 
Chaturbhuj v. Commissioner of Income Tax{q) the testator by his will empov/ered 
his trustees to “ utilise my residuary property for such acts of charity as he deems 
proper ” and it was held to be a good charitable bequest. In England also a 
bequest bo such religious and charitable purposes as the executors may think 
proper was upheld (r). Law favours charities and notwithstanding the wide 
extent of the word “ charity ” permits a testator to direct a fund to be distributed 
amongst such charities and in such proportions as his trustees may in their dis- 
cretion decide. But it is now settled beyond dispute that a trust by a testator 
in favour of benevolent objects to be selected by trustees does not answer this 
requirement and is insufficient because of its indefiniteness on account of the 
use of the word “ benevolent ’’( 5 ). The leading case on this is Blair v. 
Duncan{t) where a bequest “ for charitable or public purposes as my trustees 
think proper ” was held to be void for uncertainty. In Chichester Diocessan Fund 
V. Simson{u) the House of Lords has finally held that a bequest “ for such 
charitjable institution or institutions and other charitable or benevolent object 
or objects in England as the executors should in their discretion select” is void 
for uncertainty.” 

m 

Where the trustees have a discretion to apportion between charitable objects 
and definite and ascertainable objects non-charitable, the trust does not fail ; 
but in default of apportionment by the trustees the Court will divide the fund 
between the objects charitable and non-charitable equally(t;), (Hailsbury, Vol. 4, 
p. 172). The trustees must exercise their discretion with* an absence of indirect 
motive, with honesty of intention, and with a fair consideration of the subject. 
If the discretion is properly exercised they are not bound to give any reason for 
the conclusion they adopt. The Court does not interfere with the exercise of 
discretionary power by the trustees unless it is exercised corruptly (zy). The duty 
of the Court is confined to seeing that the discretion has been properly exercised(a?). 


In all such cases it is essential to bear in mind that objects of selection must 
satisfy all the requirements of a charity, viz.^ that the trust must be for charitable 
purposes. On this ground trusts “ for charitable *and benevolent ” uses have 
been upheld. But if the objects of the trust are stated in indefinite terms, ^.g., 
‘‘for charitable or benevolent uses and a discretion is given to the trustees, the 
trust is void on the ground that the trustees may give the entire income to non- 
charitable objects( 2 /). The recent decision on this point is In re Osmond{z)t where 
a testatrix bequeathed the residue of her estate to trustees upon trust “ in their 
absolute discretion to apply the same to the medical purposes for the furtherance 
of psychological healing according to the teaching of Jesus Christ ” and an affidavit 
by a distinguished physician was put in showing that psychotherapy was well 
known and practised in many hospitals. But the question was whether the abso- 
lute discretion of trustees was limited to the furtherance of psychological healing 
for charitable purposes. It might be used for non-charitable purposes and 
the bequest failed. In Farhati v. Bam Barun{a) a testator bequeathed “ the 
rest and residue of my estate ” to his executors “ to spend and give away the whole 
in charity in such manner and in such religious and charitable purposes as he may 


ip) 80 Bom. 500. 

(3) 48 Bom. L. R. 03. 

(r) Baker v. Button^ 1 Keen 224. 

(«) Att. -General of New Zealand v. New 
Zealand Ins. Co. Ltd., 41 C. W. N. 321 
(P. C.). 

it) (1002) A. C. 87. 

(tt) (1044) A, C. 841. 


(tj) Doyley v. Att-General, (1735) 4 Vin- & 
Abr. 485 ; Salushury v. Denton, (1857) 8 
H. & J. 529. 

(w) TVarrenv. Clancy, (1898) 1 Ir. R. 127, 
(a) Hooke V. Dawson, (1895) 1 Ch. 480. 

(y) Hunter v. AtL-Oeneral, (1899) A. C. 309. 

(z) (1944) W. N. 4. 

(a) 31 Cal. 895. 
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in his absolute discretion think proper ” and it was held to be a valid charitable 
bequest. In Salvalkar v. The Commissioner of Income Tax{b), Kania, J., has observed 
that a “ general charitable intention is to be upheld by law and any discretion 
vested in the trustees to be exercised within the limits (not uncontrolled) will 
be given effect to.” The main point involved and decided in this case was that 
the law did not permit the administrator of a trust which can be used at the 
discretion of the trustees entirely for an object which according to law was non- 
charitable, though the trustees may regard it to be charitable. 

The law on this point has been stated by Lord Davey in Hunters, Au^-General 
{supra) as follows : — “ What, then, is the law applicable to the case ? There are 
two classes of authorities. On the one hand there is a long series of cases extending 
from Morice v. Bishop of Durham{c) decided by Sir William Grant and Lord Eldon 
to, In re Macduff (d) decided by the Court of Appeal in 1896 and including two 
decisions of Lord Cottenham. In these cases it has been held that where charitable 
purposes are mixed up with other purposes of such a shadowy and indefinite nature 
that the Court cannot execute them, (such as ‘charitable or benevolent’ or ‘charitable 
or philanthropic,’ or ‘charitable or pious purposes’ or where the description includes 
purposes which may or may not be charitable such as ‘undertakings of public 
utility’) and a discretion is vested in the trustees, the whole gift fails for imcer- 
tainty. In Re Tetley {e) a bequest was made “for such patriotic purposes or objects 
and such charitable institution or institutions in British Empire as my trustees 
may in their absolute discretion select in such shares and proportions as they shall 
think proper”. The bequest was held to be vague and imcertain. The same 
principle was held to apply in India(/) where it was observed that where the words 
used are “charitable and benevolent” purposes any object to be benefited must 
possess both the characteristics and accordingly they will constitute a good charit- 
able trust of a public character. But where the words are “public, benvolent or 
charitable purposes” the gift would include non-charitable objects, e,g., objects, of 
private benevolence only and the trust will fail. On this principle the gift failed 
in the cases, noted below(g). 

There is also another class of cases in which there is a general overriding trust 
for charitable purposes but some of the particular purposes to which the fund 
may be applied are not strictly charitable, or one of two alternative modes of 
application is invalid in law, in such cases the trust is good and the Court will 
give effect to the general charitable trust but the trustees are restricted from 
applying the fund to the purposes or in the manner which are objectionable(^). 
These cases are considered in Muhammad v. Azimuddin{i). 

There is also another class of cases in which the property is given to trustees 
absolutely to be used by them in such manner as they like for charitable purposes. 
Such a case arose in Advocate-General v. Hormusji{j) where the words used in a 
deed of trust were “upon trust and for the use of the said trustees absolutely 
to be expended and used by them for such charitable purposes as they may 
think fit.” The lower Court relying on the decision Inre Wuliams{k) and having 
regard to the word “absolutely” used, held that no valid charitable trust was 
created but this decision was reversed* in appeal and it was held that the trust was 
valid and a scheme was ordered to be framed. The same question arose in Subhas 


(&) 43 Bom. L. R. 1027. 

(c) 9 Ves. 399. 

(d) (1896) 2 Ch. 451. 

(e) (1923) 1 Ch. 268; (1924) A. C. 262. 

(/) Taw Chew v. Taw Cock, A. I. R (1939) 
R. 208. 

(g) Chandunbai v. Dady, 26 Bom. 632; Tricutnr 
das V. Haridas, 31 Bom. 583; Dayahbai v. 


» Chimanlal, 40 Bom. L. R. 418. 

{h) Sinnett v. Herbert^ (1872) L. R. 7 Ch. 232 ; 
In re Douglas, Obert v, Barrow, 35 Ch. B. 
472. 

(i) (1941) All. 443 at p. 456. 

{j) 29 Bom. 375. 

(k) (1897) 2 CIx. 12. 
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Chandra Bose v. Gordhandas{l), where a testator by his will after giving certain 

legacies gave “the balance of my assets to be handed to B to be spent by 

B or by his nominee or nominees according to his instructions for the political 
uplift of India and preferably for publicity work on behalf of India’s cause in other 
countries.” Two questions were raised; (a) whether the gift “for the political uplift 
of India” was valid in law and (b) if not whether B took the residue absolutely. 
The lower Court held that it was invalid and the residue was undisposed of. The 
Appeal Court also held that the bequest did not fall within any of the recognised 
classes of valid bequests and, therefore, failed. As regards the second point 
whether B took absolutely, their Lordships of the Appeal Court held that the 
words “to be handed over to Subhash Chandra Bose” constituted a trust and that 
there was no beneficial gift to Bose and as the trust failed there was an intestacy. 

There is also a third class of cases where no trustees are appointed but a bequest 
is made to the widow or near relative of the testator absolutely but with a request 
that whatever may remain as surplus of the income or corpus the legatee shall use 
the same for charitable purposes. In Makim Chandra v. Hara Kurrmri(m) the 
testator bequeathed the property to his wife with the words “my daughter Kara 
Kumari shall become entitled to and possessor of whatever property will remain 
aft^r your (widow’s) death and she shall enjoy the same keeping up and maintaining 
the aforesaid ‘Sheba’.” It was held that the widow took the property for life with 
power of alienation but to the extent to which such power was not exercised the 
daughter took the property. The question in this case was : what interest did the 
daughter take ? It was held that the bequest to Hara Kumari was absolute and 
that the provisions for keeping up the Sheba was merely a collateral charge on the 
property. In Bhuribai v. Advocate General{n) the Court had to construe a will by a 
Hindu wherein he bequeathed to his wife the whole of his property moveable as 
well as immoveable “as the absolute owner” with authority to make use thereof 
in any way she liked. “She may sell the same if she so chooses or she may make a 

will I am confident that my wife Bhuribai will give away my 

properties in charities in such manner as she likes. But if my wife dies without 
making a will or any other arrangement at the time of her death as to for what 
charitable purposes my properties are to be used then after her death Bhai Shiv- 
narayan and Manordas shall take possession of whatever property belonging to 
me may have remained over and shall use the whole of my remaining property in 
charities such as education, sadavarat, dharamshalla, temple &c. or shall render 
help to any of my relatives who may be in poor condition.” The question for 
construction was what interest the widow took. The Court held that reading the 
will as a whole the testator wanted to make and in fact made his widow the full 
owner of his property and there was no bequest or trust created in favour of 
charity. 

Other Charitable U ses : — In Be Robinson, Besant v. German Beich(o) a bequest 
to German Government for the time being for the benefit of its soldiers disabled 
in the late war was held to be good and not against public policy. A residuary 
bequest for founding, establishing and maintaining a charitable institution called 
“The Beaumont Animal Benevolent Society” the members of which should be 
anti-vivisectionists and opponents of all sports involving the pursuit or death of 
any stag, deer, fox, hare, rabbit, bird, fish or any other animal was hdd to be 
bad(p). A gift in favour of or for the preservation of animals without the necessary 
element of benefit to the community is not charitable. Such a gift can only 

(0 42 Bom. L. R. 89. (o) (1981) 2 Ch. 122. 

(m) 42 Cal. 561 (in appeal Hara Kumari v. {p) In re Gove Grady, Pl&wden v. Lawrence, 

Mahim Chandra, 12 C. W, N. 412), (1929) 1 Ch. 557. 

(n) 45 Bom. L. R. 669. 
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be for the benefit of the community if it conduces to the moral, physical or 
intellectual well being of the community. 

In the Bombay High Court Suit No. 1408 of 1938 Husein Abdul Karrim y . 
Gulibai Noorrdahomed a testator directed that the surplus of his property after 
meeting certain bequests in favour of his wife and others should be spent “ for 
the good and benefit” of the Khoja Sunnat Jamat. He also directed that after 
the death of his wife, his bungalows and houses should be used for the benefit of the 
said Jamat. The question arose whether the gift of the income of the estate of 
the deceased “for the good and benefit” of the members of the Khoja Sunnat 
Jamat was a gift for public charitable purposes. In giving judgment Somjee, J., 
said that it was contended by counsel of the 1st defendant that the gift “ for the 
good and benefit” of the Khoja Sunnat Jamat was vague and uncertain and, there- 
fore, void. Counsel referred to Tudor on Charities where it was stated that a 
bequest upon trust must be sufficiently definite. This rule was, however, subject 
to an important exception that although the objects of a trust might be uncertain, 
if they were certainly of a charitable nature the trust should not fail. The general 
rule that no trust would be enforced by the Court unless it was for the benefit of 
ascertainable individuals or ascertainable class of individuals or for a charitable 
purpose. There was no doubt that Khoja Sunnat Jamat was an ascertainable 
body of individuals. The only contention was that the purpose of the gift was 
not an ascertainable charitable purpose because it was argued that what might be 
“for the good and benefit” of the community might be charitable and might also be 
for some purpose other than charitable. His Lordship referred to the Indian 
Succession Act and said that there was no provision therein to indicate what a valid 
charitable purpose was. Religious or charitable uses were mentioned in sec. 118 
of the Act and some instances of such uses were given in the illustration to that 
section, but those instances were not exhaustive. His Lordship also referred to 
s. 18 of the Transfer of Property Act and said that this section recognised that 
there could be a valid disposition of property for the benefit of the public in the 
advancement of religion, knowledge, commerce, health, safety or any other object 
beneficial to mankind. This provision clearly indicated that the expression 
“any other object beneficial to mankind” was understood in law to mean a valid 
charitable object or purpose. His Lordship referred to Halsbury, Vol. IV where 
it was stated that gifts for the benefit of a country, borough, town or parish in 
general terms were charitable. So also the gifts in general terms for the benefit 
of the inhabitants or a class of inhabitants of a particular locality. In "Wrexham 
Corporation v. Tamplin{q) the testator bequeathed to the mayor, aldermen and burg- 
esses of the borough a legacy to be spent and applied in the discretion of the Mayor 
and the Corporation in the best way for the use and benefit of the borough or its 
inhabitants or institutions and it was held that the gift was for a valid charitable 
object. His Lordship referred to {Adv, -Generals. Yusufalli{r)) where it was held by 
Marten, J., that, although a gift for public purposes generally was void as being so 
general and undefined that it could not be executed by the Court, yet a gift for 
public purposes in a specified locality was a valid charitable gift. His Lordship 
came to the conclusion that here the body of individuals for whose good and benefit 
this gift was made was a small commimity of Sunni Khoja, that the words 
“for the good and benefit” could not in law be understood to mean anything 
other than a public charitable purpose and he held that the gift was a valid charit- 
able gift. This decision is not reported. 

The following are held to be good charitable gifts : — 

{a) a gift for money for building a well and an amda{s) for Sadavarat(i) 
for building of Dharamshalla and temples(w). 

21 W. R. 768, (0 Morarji v. Nenbcd, 17 Bom. 251. “ 

(r) 24 Bom. L. R. 1060. («) Jai JSlarain v. Vj^ar Lal^ 27 Bom. L. R. 

( 5 ) Jamnahai v. 14 Bom. 1. 713 (P, C.). 
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Charity And Income Tax. 

Under the Indian law income from charity has been exempt. Under Act 
II of 1886, any income derived from property solely employed for religious and 
charitable purposes was exempt. Under Act XI of 1922 sec. 4(3) as amended 
by Act VII of 1989 exemption is gran ted in respect of (i) any income derived from 
property held under trust or other legal obligation wholly for religious or charitable 
purposes and in case of property so held in part only for such purposes the income 
applied or finally set apart for application thereto. 

(ii) Any income derived from business carried on on behalf of a religious or 
charitable institution when the income is applied solely to the purposes of the 
institution and — 

(а) the business is carried on in the course of carrying out of a primary 
purpose of the institution, or 

(б) the work in connection with the business is mainly carried on by the 
beneficiaries of the institution. 

(Hi) Any income of a religious or charitable institution derived from voluntary 
contributions and applicable solely to religious or charitable purposes. 

The expression “Charitable Purpose” is defined in sec. 4(3) (xi) to include 
“relief of the poor, education, medical relief and the advancement of any other 
object of general public utility” but not a private religious trust which does not 
enure for the benefit of the public. The expression “religious purposes” has 
not been defined by the Act. But by the Amending Act the income of a private 
religious trust not enuring for public benefit has been excluded from exemption. 

The definition of “charitable purpose” in the Income Tax Act has been taken 
from the Charitable Endowments Act VI of 1890 — (section 2) where it include 
“relief of the poor, education, medical relief and the advancement of any object of 
general public utility but does not include purposes which relate exclusively to 
religious teaching or worship.” The definition given in the Income Tax Act 
goes further than the definition of charity to be derived from English decisions 
because it embraces purposes of general public utility(u). 

“Charity” in relation to trusts in English law has a technical meaning and 
is not confined to relief of poverty and indigence and it does not embrace all objects 
of public utility. In English law, therefore, all objects of public utility cannot be 
regarded as charity. But in India as observed by Sir John Beaumont, C. J,, in 
Subhas Chandra Bose v. Gordhdndas Patel(w) all works of public utility or benefit 
may be regarded as charitable and the English decisions have no binding authority 
on the construction of the words in the Indian Acts, although they may sometimes 
afford help or guidance. According to Indian law the word “charity” when used 
in a document in a vernacular language without any qualifications or limitation 
amounts to a general charitable intention and falls within the definition of 
“charitable purposes” used in sec. 4 of the Indian Income Tax Act(aj). 

The expression “charitable purposes” changes with the passing of years in 
their nature and objects and the Courts take a liberal view in favour of any bequest 
which appears to be for the benefit of the community or to be actuated by charity 
or benevolence(j/). 

(o) Jn re Tilak Jubilee Fund, 4S Bom. L. R, (w) 1940 Bom. 254. 

102T at p. 1081 ; All India Spinners^ {a?) Chcdurbhuj v. Com* of Income Tax, 48 
v. Com. Income Tax, 12 I. T, Bom. L. R. 68. 

R» 482, (y) F<Mirk Temperance Case, 11 T. C, 371. 
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To constitule a purpose beneficial to community the benefit in point of local 
area need not extend to the public at large, the benefit of the inhabitants of a 
particular district will sufifice(s). 

The expression ‘‘general public utility’* in the Indian Income Tax Act came 
for consideration before their Lordships of the Privy Council in Jribune Press 
Case(a). Their Lordships expressed as their opinion “ that the question whether 
a particular object is of general public utility, like the question whether a parti- 
(‘iilar trust is charitable, is a question of law% though doubtless it is for the 
c'ommissioner to find and state any facts bearing thereon”, (See page 250 of the 
Peport). Their Lordships held that the evidence as to the character of the 
newspaper as it was conducted in the testator’s lifetime did not establish that the 
dominant purpose of the trust was political. The object of the newspaper 
was to supply the Province w^here Lahore was situate with an organ of educated 
public opinion which was an object of “general public utility” and it was therefore 
exempt from the payment of income tax. 

For the purpose of claiming exemption from the payment of income tax the 
charity must be for public pu:i^ose i.e, something tending to the benefit of the 
community. In In re Mercantile Bank of India, (see Income Tax Gazette (1942) 
December p. 164) the trust was that the income of the fund should be applied for 
the benefit of any of the past, present and future members of the staff and other 
employees of Andrew Yule and Co. Ltd and their depen- 

dants of whatever race or class who in the uncontrolled discretion of the trustees 
shall be deserving of consideration or help, more especially on account of indigence, 
ill-health or other necessitituous circumstances on their retirement. It was held 
that the trust was not for wholly charitable purposes and was not exempt from 
payment of income tax. In C. 2. T. Madras v. Aga Abbas, (Income Tax Gazette 
(1944) part II p. 22) (1944) 1 M.L.J, 22; it was held that a Wakf for poor relations 
of the settlor with power to trustees to apply the income in any way they would 
think best did not fulfil the requirements of sec. 4(3) and was not exempt. 

Where no charge is created on the property of a definite sum of income but 
charitable and non-charitable purposes are specified indiscriminately, discretion 
being given to the trustee to spend the income upon any object he chooses, it is 
not a case of partial dedication and the income tax will be assessed on the entire 
income even though a portion of the income may actually have been used for a 
charitable purpose(&). 

Cy-pres Doctrine : — ^The cy-pres doctrine in connection with charities which 
enables the Court, in a case where the form of a particular trust for charity is 
impracticable, to direct an application which is “as near as may be” to the trust 
declared, has come gradually to be more or less defined. In early days the Courts, 
under the shelter of this doctrine seem frequently to have had little hesitation in 
“making a will for the testator” and to have disposed of property given to charity 
with a very free hand. Not only did the j udges shrink from expressing any principle in 
their decisions, but some of the cy-pres cases seem to have been decided on no easily 
discernible principle at all. Funds were sometimes appropriated for a trust so unlike 
that designated by the founder as to be at direct variance with it. But the doctrine 
has in recent times come to be better understood. Judges are not so ready now to 
order cy-pres applications of property given to charity until they are satisfied that 
the nature of the gift or trust justifies it — that there is what is called “a general 

( 2 ) Ywhshire Agricultural Sodety'^s Case, 13 (6) Ibrahim v. Com. of Income Tax, A. I. R. 

T. C. 80. (1930) P. C. 226, Com. of Income Tax v. 

(a) Tribune Press Trustees v. Com. of Income Jamal Mahomed, (1941) M. 862. 

Tax, 66 L A* 241. 
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intention” in favour of charity apart from the particular trust directed(c). Where 
there is merely a gift in favour of the foundation or support or benefit of a definits 
institution, establishment or society, there is to be deemed no general intention 
in favour of charity from the fact that the purposes of such institution, establish- 
ment or society are charitable and no appliction cy^pres will be directed((i). But 
when the mention of such an object can be attributed to an express intention of 
being charitable, or an intention of furthering such charitable work as the definite 
object of the gift happens to undertake, there is to be deemed a general intention 
in favour of charity, to which the mention of a definite object of the gift is merely 
subsidiary. Even then the cy-pres doctrine is to be applied only when the literal execu- 
tion of the intention of the testator becomes inexpedient or impracticable or if the 
fund should either originally or in process of time be or become greater in amount 
than is necessary for the purpose, or if direct compliance with the wishes and 
directions of the author of the trust should turn out to be impracticable(fi). 
The Court has no right to set aside the wishes of the testator and substitute another 
charity in the place of one directed to be established by him, simply because the one 
might not be so useful as some other that the Court might substitute(/). 

The preponderance of authorities is that the doctrine of cy pres is applicable 
only in wills and not in deeds(g). The doctrine rests on the view that charity in the 
abstract is the substance of the gift and the particular disposition merely the mode 
so that in the eye of the Court the gift, notwithstanding the particular disposition 
may not be capable of execution, subsists as a legacy(2). The Court has also no 
right to set aside the wishes of the testator and substitute another charity in the 
place of one directed to be established simply because the one might not be so 
useful as some other that the Court might substitute(i). A Court has no jurisdiction 
to apply cy-prhs doctrine extra territorium, i.a., when the charitable objects are 
beyond its territorial jurisdiction(j). 


Examples. 

p.) A testator bequeathed a certain sum for the discharge and relief of poor debtors 
detained in prison in Calcutta and at Lucknow and there was a residuary clause. The 
residuary legatee claimed the legacy as the charity had become impracticable. Held, 
that the gift was capable of being applied cy pres{k), 

(2) A testator directed a certain sum of money to be expended for erecting a hall 
for the performance of marriage and other ceremonies in Bombay for the use of the Parsi 
community. It was proved that there were several such halls for Parsis in Bombay and 
the amount was also not adequate for building a big hall. Held, charity be applied 
cy pres{l). 

(8) A testator directed a portion of Ms estate to the worship of his family idol and 
a residue was left. It was held that the residue may be applied cy pres (m). 

(4) A settlor directed that a sum of Rs. 500 per month be spent for “ such medical 
and educational charities as shall with the approval of the settlor appear just to the trustees.” 
The charities were not selected and approved. Held, that the charities failed (n). 

(5) A testator bequeathed a certain sum to “ The Calcutta Armenian orphans College 
Fund ” for the relief of poor families, widows, orphans and schools of Armenians. There 


(e) In re University of London Medical Science 
Institute Fund, (1909) 2 Ch. 44 ; Sahhhai 
V. Bai Safiabu, 86 Bom. Ill ; Balkriskna 
V, Vinayak,B4i Bom. L. R. 118; Adv.- 
General V. BeUshambers, 36 Cal. 261. 

(d) In re Camden Charities, (1881) 18 Ch. D. 
310 ; In re Weir Hospital, (1910) 2 Ch. 
124 ; In the Matter of Hormuejee F. War- 
den, 82 Bom. 214. 

(e) Chamberlayne v. Brocks, (1872) L. R. 8 
Ch. App. 206 ; Adv^Generdl v. Webb- 
Jfohmm, 62 Cal. 508. 

(/) AdvacaSe-General yr. Fardomji, 18 Bom. 


L. R. 882 ; In re Weir Hospital, (1910) 2 
Ch. 124 ; In re Knox, (1987) 1 Ch. 109. 
(st) Santana v. The Adv. -General, 48 Cal. 124. 
(h) Mayor of Lyons v. Adv.-General, 1 Cal. 
303 (P. C.). • 

{i) Adv.-Genttal v. Fardoonji, 13 Bom. L. R. 
382, 

(j) Kanji v. Adv.-General, 18 Bom. L. R. 60. 
(ic) Mayor of Lyons v. Adv^-Qeneral, 8 I. A. 82. 
(Z) In re Hormasji F. Warden, 32 Bom. 214. 

(m) Nanu v. Adv.-General, 9 Bom. L. R. 370. 

(n) Santana v. Adv.-General, 48 Cal, 124. 
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.■was no college of the name in Calcutta but there were two institutions for the relief of 
Armenians one styled “The Church of St. Nazareth” and the other “ The Armenian 
Philanthropic Academy ” and they both claimed the amount. It was held that the fund 
should be applied ey pres and be distributed half and half between the two institutimisCo}. 

Ghari^ and Perpetuities. — ^Another doctrine which is applied to charitable 
gifts arises in connection with the law as to remoteness. It has been said that chau'i- 
table tr^ts, although subject to the law as to remoteness, are not subject to the 
rule against perpetuities. This means that a trust for charity may be perpetual, but 
it must take effect before 18 years have expired (in England 21) from the death of an 
ascertainable person living at the death of the testator. A gift over of property 
devoted to charity in favour of an individual may fail on the ground of remoteness, 
but if the gift over is in favour of another charity it is held to be good(p). (Gray 
on Perpetuities, 8rd Edn., para. 603). 


CHAPTER VIII 
Of the Vesting of Legacies. 

119. Where by the terms of a bequest the legatee is not 
Date of vestin ^iititled to immediate possession of the thing 
of Vgacy ^*when bequeathed, a right to receive it at the proper time 
payment or pMses- shall, uuless a Contrary intention appears by the 
Sion pos pone . become vested in the legatee on the testator’s 

death, and shall pass to the legatee’s representatives if he dies 
before that time and without haviag received the legacy, and in 
such cases the legacy is from the testator’s death said to be vested 
in interest. 

Explanation : — -An intention that a legacy to any person shall 
not become vested in interest in him is not to be inferred merely 
from a provision whereby the payment or possession of the thing 
bequeathed is postponed, or whereby a prior interest therein is 
bequeathed to some other person, or whereby the income arising 
from the fund bequeathed is directed to be accumulated until the 
time of payment arrives, or from a provision that, if a particular 
event shall happen, the legacy shall go over to another person. 

lllustraHons. 

(i) A bequeaths to B 100 rupees, to be paid to him at the death of C. On A^s death 
the legacy becomes vested in interest in B, and if he dies before C, his representatives are 
entitled to the legacy. 

(ii) A bequeaths to B 100 rupees, to be paid to him upon his attaining the age of 
18 . On A’s death the legacy becomes vested in interest in B. 

(m) A fund is bequeathed to A for life, and after his death to B. On the testator’s 
death the legacy to B becomes vested in interest in B. 

(iv) A fund is bequeathed to A until B attains the age of 18 and then to B. The 
legacy to B is vested in interest from the testator’s death. 

(n) A bequeaths the whole of his property to B upon trust to pay certain debts out 
of the income, and then to make over the fund to C. At A’s death the gift to C becomes 
vested in interest in him. 

(o) LmgboUom v. Satoor, 1 Mys. H, C. R. 429. (p) In re Tpier, {1891) 2 Ch* 252, 

17 
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(vi) A fund is bequeathed to A, B aud C in equal shares to be paid to them on their 
attaining the age of 18, respectively, with a proviso that, if all of them die under the age 
of 18, the legacy shall devolve upon D. On the death of the testator, the shares vested in 
interest in A, B and C, subject to be divested in case A, B and C shall all die under 18, and, 
upon the death of any of them (except the last survivor) under the age of 18, his vested interest 
passes, so subject, to his representatives. 

[This is sec. 106 of the Succession Act X of 1865. It applies to all the wills of Hindus 
under sec. 57(a) Hindus, etc.'] 

Date of Vesting when Payment or Possession is postponed.— Estates 
and interest in property or in the subject of the bequest vest in the legatee in two 
respects, (a) vest in possession or (6) vest in interest. Sec. 104 deals with the time 
of vesting in possession. Under that section every legacy vests in the legatee on the 
death of the testator unless there is anything to the contrary in the will and if the 
legatee dies without receiving the legacy, his legal representatives are entitled to it 
This section deals with vesting in interest when the possession is postponed. Sec. 1 9 
of the Transfer of Property Act is to the same effect. 

Meaning of **vest.” — ^The word *‘vest” being derived from ‘‘vestire,” it has 
been said that naturally it refers to vesting in possession, and not to vesting in 
interest. In ordinary language it is understood to mean “payable.’’ This is 
however, contrary to the provisions of sec. 119 and the word “vest” has been held 
to refer prima facie to vesting in interest or transmissibility, and not merely to 
vesting in possession or indefeasibility. 

Sec. 119 deals with the subject “vested in interest.” A bequest is said to be 
vested in interest but not in possession, where there is a present indefecLsible right to 
the future possession or enjoyment, e.g., a bequest to A for life with remainder to B. 
B has not the immediate possession of the bequest so long as A is alive, but his 
interest is vested, and if B predeceases A, his legal representatives will be entitled 
to it. Also if A dies in the lifetime of the testator B will take the legacy(pi). This 
section enacts the rule that a legacy vests in interest in the legatee at the date 
of the testator’s death and the mere fact that the possession or enjoyment is de- 
ferred will not prevent the vesting unless a contrary intention appears by the will. 

Unless a contrary intention appears by the Will. — This is one of those 
sections in the Act where these words occur and the Explanation to the section 
provides that no inference adverse to vesting should be drawn merelybecause — 

(1) payment or possession of the thing bequeathd is postponed (ills, i 
and ii) or by the creation of a prior life or other limited interest in the 
thing bequeathed in favour of some other person (ill. iii), or 

(2) a direction for accumulation of income is made until the time for pay- 
ment arrives, e.g,, for payment of debts of the testator (ill. v) or 

(3) a provision is made that if a particular event, hall happen the legacy 
should go over to another person (ill. vi). This is called a defeasance 
clause in the will. 


The question for consideration under this section is to ascertani whether the 
words of futurity postpone the vesting or merely suspend possession or enjoyment 
of the thing bequeathed. In the former case the legatee has no interest, in the 
latter he has an interest which is transmissible to his legal representatives if the 
legatee dies before the arrival of the period of possession or enjoyment. 


Distinction between a Vested Interest anda Contingent Interest. The ques- 
tion whether particular words convey vested or contingent interest is often a question 




Norsomma^ 40 Mad. 540; Ajudhia Buhsh v. Musamut Bt^kuin Kuaty 
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of construction(g'). The tendency of the Court at the present day is to give words 
their natural meaning and to ascertain &om them what the intention of the tresta- 
tor was(r). The presumption is in favour of vesting. If the interest created in 
favour of a person should take effect on the happening of an event which must 
happen, it is a vested interest ; but if it is to take effect on the happening of a speci- 
fied uncertain event which may or may not happen the interest is contingent( 5 ). 
“ An estate or interest is vested as distinguished from contingent, either when 
enjoyment of it is presently conferred or when its enjoyment is postponed, the 
time of enjoyment will certainly come to pass; in other words an estate or interest 
is vested when there is an immediate right of present enjoyment or a present right 
of future enjoyment. An estate or interest is contingent if the right of enjoyment 
is made to depend upon some event or condition which may or may not happen 
or be performed or if in the case of a gift to take effect in future, it cannot be ascer- 
tained in the meantime whether there will be any one to take the gift ; in other 
words an estate of interest is contingent when the right of enjoyment is to accrue 
on an event which is dubious or uncertain(i). 

Apart from the instances given in the Explanation, if the 'will itself contains 
words indicating that the vesting should not be in the legatee on the testator’s 
death the Court must give effect to it and an example of such intention is the use 
of the expression “ then living ” or “ then surviving In Ganesh Prosad Agar- 
wala V. Mano Bar Lal{u), it was observed that ordinarily the words after the 
death of the life tenant ” operate to vest the property in the remainderman on 
the death of the testator ; but if the word used is “ then ” e.g., after the death of 
the life tenant “ to vest in the sons who may be then in existence ”, the intention 
of the testator is only to vest after the death of the life tenant, and until then the 
interest of the remainderman is only contingent(w). 

Another type of case is where the testator postpones the distribution of his 
property until the property is sold and got in by his executors. Ordinarily under 
sec. 337 of the Act the executor has one year within which to realize the estate, 
but the testator may fix a larger period and give discretion to the executors for 
such a purpose. In such a case the vesting does not take place until the estate is 
realised and got in(?xj). 

Postponement of payment or possessioif. — When the postponement of 
enjoyment is made upon the legatee attaining the age of 18 years or other age or 
any other event which, assuming the requisiie duration of life must necessarily 
happen, then the bequest is not contingent but vested. If the legatee dies before 
attaining that age, his legal representatives are entitled to it. But this presump- 
tion as to vesting does not arise when the gift is on an event such as the marriage 
of the legatee, which will not necessarily happen at all, however long the legatee 
lives. 

A bequest to a person payable^ or to be paid at, or when he shall attain the age 
of 18, or at the end of any other certain determinate term confers on the legatee a 
vested interest immediately on the testator’s death and is transmissible to his 
executors or administrators. (See ills, i, and u,. sec. 119). A gift to A payable 
at eighteen is vesbed as the time when the legacy is to be paid is certain, t^t is 
to say, the time will come if the legatee lives long enough. No doubt it is imcertain 
whether the legatee will ever attain the given age, but since he must attain it if 
he lives, this latter cootingency is disregarded. 

{a) Rally Nath v, Chunder Nath, 8 Cal. 877. Cal. 859. 

(r) Harris v. Brown, 28 I. A. 159; 28 Cal. (u) (1939) 1 Cal. 305; A. I. R. \1940) C- 202, 

621. (o) Kaikashru v. Skirinbai, 43 Bom. 88 P. C.j 

(«) Sree Chand v. Kasi Chetiy, A. I. R. (1983) Capadla v. Capadia, 45 1, A. 257. 

M. 885. (w) In re ColUnsm, 12 Ch. B. 834. 

(Q Basanta Kumar v. Lala Ramsunikar, 59 
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Examples. 

(a) A testator bequeaths to his son £100 to be paid to him at the death of his mother. The 
son dies before the mother. The son takes a vested interest in the legacy and his legal representa- 
tives will be entitled to it(aj). 

(&) A legacy of £100 is bequeathed to an apprentice to he paid to him within six months 
after he should have fully served out his apprenticeship. The boy runs away from his master 
and dies after the period of apprenticeship expires. The legacy is vested(«/). 

When the time annexed to the payment is merely eventual and may or may 
not come, e,g,, a legacy to A payable or to be paid on marriage and A dies before 
the contingency happens, the legacy is contingent. 

Example. 

A legacy is bequeathed to E to he paid to her at the time of her marriage. E died without 
ever having been married after attaining majority. It was held that the legacy was contingent 
and lapsed(z). 


If the words “ payable ” or “ to be paid ” are omitted and the legacies are 
given “ at eighteen, or “ if ”, “ when ”, “ in case ”, ‘‘ provided ”, the legatee 
attain eighteen or any other future definite period, the legacy wdll Idc construed 
as contingent. Consequently if the legatee happens to die before that period arrives 
his legal representatives will not be entitled to the legacy(a), (See illustrations 
i, m, sec. 120). 


Examples. 

A testator bequeaths £100 a-piece to the two children of J. S., “at the end of ten years next 
after my decease.” The legatees die before the expiration of ten years. The legacies are contingent 
and will lapse(6). 

If upon the construction of the will it clearly apperas that the testator meant 
the time of payment to be the time when the legacy should vest, no interest will be 
transmissible to the executors or administrators, if the legatee dies before the period 
of payment, although the words ‘‘ to be paid ’’ or “ payable ” may have been em- 
ployed in the will. 


Examples. 


(a) A bequeaths £100 to he paid to B after all his debts are satisfied. B dies after A but 
before A’s debts are satisfied. The legacy is not vested in B though the words “to be paid” 
are used. Here the testator shows clearly that the time of payment is after his debts 
are satisfied(c). 

(&) A bequest is made to A for life and after A’s death to her “male descendants.” A is 
delivered of a son who dies in A’s lifetime. A dies subsequently leaving a husband who claims 
the legacy as the heir of the son. Held, husband not entitled as the son did not take a vested 
interest. No one can be heir of a living person(d). 


As to postponement until the legatee attains an age beyond majority such a 
direction is considered inoperative and the legatee takes a vested interest on his 
attaining majority, unless during the interval an interest is created in favour of some 
person(e). la Husenbhoy Ahmedbhoy{f) it was held that where property is 
left to a person absolutely and the will directs that it should not be handed over 
to the legatee until he has attained a certain age beyond majority, the direction 
must be ignored unless the will confers an interest in the property upon some other 


{xy Jackson v. Jackson^ 1 Ves. Sen. 217. 

(tf) Sydney v. Vaughan^ 2 Bro. Pari. Ca- 254. 
{z) Atkim V. Hiscocks, 1 Atk. 500. 

(a) Be Souza V. Vox, 12 Bom. 137; Eanee 
Mani 'v.Premmoni, 9 C. N. 1083. 
ib) Smell 'v. Dee^ 2 Salk. 415; Buajion v, 
Buxton^ (lOfiO) 1 Ch. 648. 

(c) MarHn v.. Marlin, L. B. 2 Eq- 404* 


(d) Srinivasa v. Dandayudapani, 12 Mad. 411. 

(e) Qosavi Shivgar v. Rivett Carnac, 13 Bom. 
463; In re Williams, Williams v. WilU 
iams, (1907) 1 Ch. 180 ; In re Couturier, 
Couturier v. Shea, (1907) 1 Ch. 470. 

(/) 26 Bom, 319, (followed in Paru Kutiy v. 
Vasudeoan, (1945) Mad. 323). 
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person for the intervening period. If it does not then the legatee is entitled on 
attaining majority to be placed in possession of his legacy. 

Intervention of Life Estate mere intervention of a life interest will 
also not prevent the vesting. If the property is given to A for life and then to B, 
B has got the vested remainder. Questions for construction arise in such eases 
whether the bequest is contingent on the remainderman surviving the life tenant 
and it will depend on the words used in the mil. In Lallu v. Jagmohan (g), a 
testator bequeathed property to his wife in the following words, “ When I die 
my wife is owner of the property and my wife has power to do in the same way 
as I have absolute power to do and “ Si heA i^e. after or in 

case of her death my daughter M is owner.” M died in the lifetime of the widow. 
It was held that the widow took a life interest and the daughter a vested 
remainder. 

Similarly when the property is bequeathed to two persons for life and the 
remainder in favour of a specified class of persons on the termination of the life 
estates, the property will become vested in the class on the death of the testator 
and the intervention of the life estates will not make it contingent (/i). Similarly 
where a fund is bequeathed to A and B for their lives followed by a direction that 
at their death or at their deaths, or at or after the death or deaths of A and B 
the fund shall go to their children, the proper construction is that on the death 
of each of the said A and B the share to the income of which the deceased was 
entitled would go to the children of the deceased, Le., on the death of Aleaving 
children such children would take half, notwithstanding the fact that B was still 
living, (i). In Bhagabaii v. Kalicharan{j) a will of a Hindu after giving a life 
interest to his mother and to his wife provided as follows : — “ On the death of 
my mother and my wife the sons of my sisters Golab Sundari and Anupurana, 
that is to say, their sons who are now in existence as also those who may be born 
hereafter shall in equal shares hold the said property in possession and enjoyment 
by right of inheritance.” It was held that the testator’s nephews took a vested and 
transmissible interest on the death of the testator, though their possession and 
enjo 3 rment was postponed. This case was followed in Mohim Lai v. Gopal Lal{k) 
where the bequest was to the daughter of the testator for life and then to her son. 
The daughter and son both survived testator but the son died in the lifetime of the 
daughter (his mother) and it was held that the son took a vested and transmissible 
interest and on the death of the daughter, the heirs of the son were entitled to 
the property. 

Postponement of Possession and Direction for Accumulation of 
Income. — ^If the payment or possession is postponed and in the meantime the 
income is directed to be accumulated within the period allowed by law, that 
circumstance alone will not prevent vesting. (See ill. v)- When the postpone- 
ment is for the convenience of the estate, e.g,, suspension of enjoyment and accu- 
mulation of income until the debts of the testator are paid, the legacy is not 
contingent until all the debts are paid or incumbrances discliarged. Where the 
postponed gift is accompanied by a gift of the whole of the income or a sufficient 
part therelf to the legatee it makes the gift vested. This is treated under section 
120 Exception. According to see. 104* if a legacy is given generally without speci- 
fying the time when it is to be paid it vests in the legatee on the testator's death, 
though it is not payable till the end of one year after the testator’s death (sec. 337); 

(g) 22 Bom. 409, (followed in Chunilal v. Bai W. N. 482. 

Muliy 24 Bom. 420; Jairam v. KuieihaU {i) In re Errington^ (1927) W, N. 42; (1927) 

9 Bom. 491 to the same effect). 1 Ch. 421 at p. 425, 

(h) Sree Ckand v. Kasi Chetiij, A. I. R. (1933) (j) 38 Cal. 408 (P. C.). 

M. 785 ; Chandidm v. Malina Bala^ 41 C. (fc) (^1940) All. 860. 
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and if the legatee dies after the testator but before receiving the legacy, his legal 
representatives will be entitled to the legacy(Z). 

Postponement of Possession until happening of some Event. — In 
Re Collison, Collison v. Barber (m) a testator gave the residue of his property equally 
among four persons with a direction that in case any of the legatees should die 
before “ the final distribution ” of his estate, his share was to go over to his 
children. Two of the legatees died more than a year after the testator’s death but 
before the estate had been fully realized and distributed. It was held that ‘‘final 
division” meant the period of a year from the testator’s death and that the shares 
of the deceased legatees had not gone over. The division of the estate is the period 
allowed by law, i.e., the expiration of twelve months after the testator’s death. 
If the legatee dies within the year the gift over will take effect. See also Lucas 
V. CarUne{n) where a legacy was given to a servant with a direction that the same 
should be paid within six months after the decease of the testatrix who declared 
that the legacies should not be vested until payment. The legatee died before the 
expiration of six months and it was held that his representatives were entitled to it. 

Defeasance Clause with or without Gift over : — clause in a will is a 
defeasance clause if on an expressed contingency happening the testator has in- 
dicated that the bequest is determined whether limited or absolute made to a 
legatee in the earlier part of the will. Under this Act there may be a termination 
of that bequest with or without a gift over and in the latter case the bequest so 
terminated would either fall into the residue or if the bequest so terminated be 
itself the residue the testator’s heirs would step in. When there is a gift over, 
the intention to determine the prior bequest is patent ; but where there is none 
it may be in some cases a question and a serious one or a difficult one, if the testator 
did intend an extinguishment of such a bequest. It is a misconception that a 
gift over is a sine qua non the essense of a defeasance clause(o), and the view taken 
in Amulya v. Kalidas{p) and in Chandidas v. Malina(q) is not approved. In 
Bhoban Mohini v. Hurrish Chunder{r) there was no gift over and the clause was 
taken as a defeasance clause. 

A bequest to a person if he should attain majority standing alone would be 
a contingent bequest ; but if the bequest is followed by a limitation over in case 
he die imder su^ age the bequest over is considered as explanatory of the sense 
that the testator intended that at that age the bequest should become absolute 
and indefeasible and must therefore be construed to vest instanter. For example, 
a bequest is made to A for life and then to his son as soon as the son attains 
majority, with a gift over to B if A should die without leaving a son who should 
attain majority. A’s son, as soon as he is born, will take a vested interest, subject to 
be divested if he die under age. (See Jarman on Wills, 6th Edn., p. 1876). If on 
the death of A, his son is a minor, the son will be entitled to the immediate interest 
of the bequest, subject only to the chance of its being divested on a future con- 
tingency(5). 

Where there is a gift to two or more persons as to A, B, and C to be paid to 
them on attaining 18 with a gift over to D, if all die under age, the defeasibility is 
restricted to the event of all of them dying under age and if any of them, say A, 
attains age, the gift over to D will not take effect, even though B and C may die 

il) Harris v. Brmn, 28 I. A. 159, 28 Cal. 621. (q) 41 C. W. N. 432. 

(w) 12 Cn. D. 834. (r) 4 Cal. 23. 

(n) 2 Beav. 367. (s) Cotgan v. Adm.^-General, 15 Mad. 424 at 

(c) GoUik Behari v. Suradhani Dassi, A. I. R. p. 435 ; LaUu v. Jagmohan, 22 Bom. 409 ; 

(1939) C. 226. Chmilal v. Bai Muli, 24 Bom. 420. 

(p) fecal. 861 at p.869. 
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under age. The shares of B and C being vested will, in such a case, pass to their 
representatives. (111. vi. sec. 119) {t). 

When there is a gift at 18 or marriage under 18 with consent and a gift over 
upon marriage without consent, if the legatee attains 18 the gift over will be bad 
even though the first legatee may have married under age without consent. (111. 
V,, sec. 120). 

When a legacy is given payable at a given epoch such as the legatee attaining 
the age of 18 or marriage and there is an intervening life interest so that the legacy 
is payable only after the death of the life tenant and there is a gift over in the event 
of the legatee dying before attaining the age or dying unmarried, the two cir- 
cumstances are construed as follows : — The first circumstance that of attaining 
the age of eighteen is considered personal to the legatee and the second that of 
surviving the life tenant one which affects the arrangement of the estate and in 
determining when the share becomes vested the Court disregards the postpone- 
ment of the estate and looks at the personal period only(w) e.g., if a bequest is 
made to G, wife of the testator, for life and thereafter to his married daughter P 
for life with a proviso that if the daughter died without issue then to the nephew 
of the testator, the condition as to gift over on the death of P without issue 
must be fulfilled in the lifetime of the tenant for life viz- G(v). 

In some cases the gift over is read strictly, e.g., in Jonesv-Jo7ies{w)B.heqvLest 
was made to trustee upon trust for the children of the testator at 21 or married 
with a gift over in the event of the death of the testatrix without leaving any 
children surviving her. There was one child who survived the testatrix but died 
an infant. It was held that the child did not take a vested interest at birth and 
the gift over did not take effect and there was an intestacy, (See Jarman on Wills, 
7th Edn., p. 1322). 

Conditional Limitation with or without Gift Over A provision in the 
will that if a particular event shall happen the legacy should go over to another, 
will not prevent the vesting, unless there is a clear intention to the contrary in 
the will. (See ill. vi). In English law it is called a conditional limitation. A 
conditional limitation divests an estate wliich has already vested, and vests it in 
another person. Such a limitation does not prevent vesting. Section 131 deals 
further with such conditional limitations. They are to be distinguished from 
conditions subsequent which are dealt with under sec. 134. 

A bequest to a person if he should attain majority standing alone would be a 
contingent bequest ; but if the bequest is followed by a limitation over in case he 
die under such age the bequest over is considered as explanatory of the sense that 
the testator intended that at that age the bequest should become absolute and 
indefeasible and must therefore be construed to vest instanter. For example, a 
bequest is made to A for life and then to his son as soon as the son attains majority, 
with a gift over to B if A should die without leaving a son who should attain majo- 
rity, A’s son, as soon as he is born, will take a vested interest, subject to be divested 
if he die under age. (See Jarman on Wills, 6th Edn., p. 1376). If on the death 
of A, his son is minor, the son will be entitled to the immediate interest of the 
bequest, subject only to the chance of its being divested on a future contingency (x). 

Where there is a gift to two or more persons as to A, B and C to be paid to 
them on attaining 18 with a gift over to D, if all die under age, the defeasibility^is 

(t) Skeyv. BatneSt SMer. 835. {^) (1906) 1 Ch. 570. 

(u) Mendham v. Williams^ 2 Eq. 396. (a?) Colgan v. Adm.-General, 15 3S!lad. 424 at 

(v) Gohardhane Das v. Ptafiilla Bala, A. I. R. 436 ; Lallu v. Jagmohan, 22 Bom. 409 

(1939) C. 637. Chunilal v. Bai Muli, 24 Bom. 420. 
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restricted to the event of ail of them dying under age and if any of them, say A, 
attains age, the gift over to D will not take effect, even though B and C may die 
under age. The shares of B and C being vested will, in such a case, pass to their 
representatives(2/). {111. vL, sec. 119). 

Effect of Vesting — Vested interest is transmissible — 

If a legatee takes vested interest in the bequest, the bequest will be trans- 
missible to his executors, administators or assigns in the event of his death 
befor receiving the legacy, e.g,, a bequest is made to A for life nad after his 
death to B absolutely. B takes a vested interest. B dies in the life time of A 
afrer having assigned his interest to C, C will be entitled to the legacy. If B 
has not assigned his interest his representatives will be entitled to it. 

Date of vesting 120. (1) A legacy bequeathed in case a 

specified mcertain event shall happen does not 
uncertain event. vest Until that event happens. 

(2) A legacy bequeathed in case a specified uncertain event 
shall not happen does not vest until the happening of that event 
becomes impossible. 

(3) In either case, until the condition has been fulfilled, the 
interest of the legatee is called contingent. 

Exception . — Where a fxmd is bequeathed to any person upon 
his attaining a particular age, and the will also gives to him abso- 
lutely the income to arise from the fund before he reaches that 
age, or directs the income, or so much of it as may be ncecessary, 
to be applied for his benefit, the bequest of the fund is not con- 
tingent. 

Illustrations. 

(i) A legacy is bequeathed to D in case A, B and C shall all die under the age of 18. D 
has 4 contingent interest in the legacy until A, B and C all die under 18, or one of them attains 
that age. 

(ti) A sum of money is bequeathed to A “in case he shall attain the age of 18,” or “when 
he shall attain the age of 18.” A’s interest in the legacy is contingent until the condi- 
tion is fulfilled by his attaining that age. 

(m) An estate is bequeathed to A for life, and after his death to B if B shall then be living ; 
but if B shall not be then living to C. A, B and C survive the testator. B and C each take a 
contingent interest in the estate until the event which is to vest it in one or in the other has 
happened. 

(io) An estate is bequeathed as in the case last supposed. B dies in the lifetime of A and C. 
Upon the death of B, C acquires a vested right to obtain possession of the estate upon A’s death. 

(v) A legacy is bequeathed to A when she shall attain the age of 18, or shall marry xmder 
that age with the consent of B, with a proviso that, if she neither attains 18 nor marries under 
that age with B’s consent, the legacy shall go to C. A and C each take a contingent interest in 
the legacy. A attains the age of 18. A becomes absolutely entitled to the legacy although she 
may have married under 18 without the consent of B. 

(oi) An estate is bequeathed to A imtil he shall marry and after that event to B. B’s 
interest in the bequest is contingent until the condition is fulfilled by A’s marrying. 

{vii) An estate is bequeathed to A until he shall take advantage of any law for the relief 
of insolvent debtors, and after that event to B. B’s interest in the bequest is contingent until 
A takes advantage of such a law. 

(oiu) An estate is bequeathed to A if he shall pay 500 rupees to B. A’s interest in the 
bequest is contingent until he has paid 600 rupees to B. 


(j/) Skey V, Barms 3 Mer. 385. 
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(ix) A leaves his farm of Sultanpur Khurd to B, if B shall convey his own farm of Sultanpur 
Buzurg to C. B’s interest in the bequest is contingent until he has conveyed the latter farm to C, 

(a?) A f^d is bequeathed to A if B shall not marry C within five years after the testator’s 
death. A’s interest in the legacy is contingent tmtil the condition is fulfilled by the expiration 
of the five years without B’s having married C, or by the occurrence within that period of an 
event which makes the fulfilment of the condition impossible. 

(xi) A fund is bequeathed to A if B shall not make any provision for him by will. The 
legacy is contingent until B’s death, 

(xii) A bequeaths to B 500 rupees a year upon his attaining the age of 18, and directs 
that the interest, or a competent part thereof, shall be applied for his benefit until he reaches 
that age. The legacy is vested. 

(xiii) A bequeaths to B 500 rupees when he shall attain the age of 18, and directs that a 
certain sum, out of another fund, shall be applied for his maintenance until he arrives at that age. 
The legacy is contingent. 

[This is sec* 107 of the Succession Act X of 1865. It applies to Hindus, c/c.] 

Scope of the Section : — This sec. deals with contingent interests and cor- 
responds to sec. 21 of the Transfer of Property Act. This sec. must be read with 
sec. 131, (see sub-sec. 2 of sec. 131), Contingent interests enacted in this sec. are (a) 
directly contingent e.g. as in illustration (ii) or (b) contingent on the termination 
of a prior vested intrest e.g. in illustration (vi) where the interest of A is a vested 
interest in possession subject to be divested and B’s interest is contingent. On 
A’s marriage his interest will be divested and B’s interest which was contingent 
will become a vested interest in possession. Similarly in illustration A’s interest 
which is vested will be divested on his being adjudged an insolvent and B’s interest 
is contingent until then and will become vested on A becoming insolvent. 

In some cases the contingency may be not a single contingency but several. 
In such a case the contingent bequest does not become vested unless and until ail 
the contingencies have happened. Such a question for consideration arose in 
the case of the will of Eduljee Cowasjee Bisney who by cause 5 of his will directed 
that on the death of the survivor of his son Jehangir and daughter Ruttanbai, 
the trustees should sell his property and out of the net sale proceeds should pay 
two-thirds to the widow and children of Jehangir and one-third to the children of 
Ruttanbai and in default of such widow and children of Jehangir and the children 
of Ruttanbai, the trustees should pay the net sale proceeds to the trustees of J. N. 
Petit Orpl^nage Fund. Ruttanbai died first without issue and then Jehangir 
died leaving a widow and children. Question arose whether there was a valid 
gift over to charity. It was held that the gift over in favour of charity was de- 
pendent upon the happening of a double contingency, viz., the deaths of both 
Jehangir and Ruttanbai without leaving widow or children. There was nothing 
to show that if Ruttanbai died without children her one- third share should go to 
charity. Where the two events upon which the gift over is made to depend are 
independent of each other, there can be no reason for changing ‘‘and” into “or.” 
His Lordship Kania, J., observed that sec. 1 20 (ill. i) and sec. 130 showed that where 
different contingencies were connected by the word “and,” every one of those 
contingencies must fail or happen as the case might be before the gift over could 
take place. Here the two events were independent and unconnected with each 
other and therefore the charity got no interest. (Reported in Times of India 20-3- 
1941. Judgment delivered on 28th July 1941 in Suit No. 572 of 1941 Jamsedji v, 
Meherbanoo). 

IxiBhimabai v. Kondaji, (Bombay High Court Suit No. 1634 of 1941) a testator 
bequeathed Rs. 4,500 deposited in the Colaba Land Mills Ltd., in the name of his 
son’s daughter Bhimabai “ to be paid to her by my executor on her getting a 
child or five years after her marriage.” In case Bhimabai died unmarried or 
without leaving a child before five years after her marriage then ovfer. The 
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will was made on 7th April 1982 when Bhimabai was a minor. The testator died 
on 2nd May 1932, Bhimabai was married in March 1937 and a child was born 
to her in March 1938. The suit was filed on 5th December 1941. It was held by 
Kania, J., that the legacy was contingent on two events (a) birth of a child and (5) 
expiration of 5 years after the marriage. But that as soon as the child was born 
the legacy became vested and Bhimabai was entitled to receive it with interest 
from the date of the child’s birth (judgment dated 28-7-1942). In Gangadhar 
Mullick V. City of Bengal[z) a Hindu testator had bequeathed the residue of his 
property to the trustees of Roopchand Dhur Trust Estate on two contingencies 
(a) in case R the son of the testator dying without male issue and (5) in case R died 
leaving male issue, such male issue should die under the age of 16 years. R died 
without leaving male issue and the trustees of Roopchand Dhur Estate claimed the 
bequest. It was held by their Lordships of the Privy Council, that here the two 
contingencies were independent and mutually exclusive and the bequest to 
Roopchand Dhur Estate took effect on the death of R. 

Definition of Contingent Bequest : — A bequest is said to be contingent 
when its vesting depends upon the happening or not happening of a specified un- 
certain event. In other words an estate or interest is contingent when the right 
of enjoyment is to accrue on an event which is dubious or uncertain(a). 

Difference between a Vested Interest and a Contingent Interest 

The difference between a vested and a contingent interest is that a vested interest 
takes effect on the testator’s death, unless there is a contrary intention in the will. 
Even though the legatee may not be entitled to immediate possession of the 
bequest by reason of a prior bequest or by reason of a provision in the will that 
the income arising from the fund is directed to be accumulated until the time for 
payment arrives, the legacy nevertheless becomes vested in interest in the legatee 
from the testator’s death, and if the legatee dies before receiving the legacy, it shall 
pass to his legal representatives. 

A contingent interest is contingent Upon the happening of a contingency which 
may or may not take place. A vested interest is unconditional, only the enjoyment 
may be postponed. A contingent interest is dependent on the fulfilment of the 
condition which may or may not be fulfilled. In the one the gift is immediate, but 
the enjoyment may be postponed. In the other there is no gift until the 
contingency is fulfilled. 

Illustrations (i) to (xi) are of contingent bequests ; illustrations {xii) and 
{xiii) are of Exception. 

Where the postponement of the gift is on account of some qualification attached 
to the legatee the gift is prima facie contingent. The use of the words “in case of” 
(ill. ii) or “when” or “if” (ill. in) or “imtil” or “provided” the legatee attains a 
certain age without further context to govern the meaning of the words makes the 
gift contingent and will vest only on attainment of the required age. In all these 
cases the condition is a condition precedent which must be fulfilled before the 
legacy will become vested(5). But if there is a gift over in the event of the legatee 
dying under age, it will be construed as vested liable to be divested. (Halsbury, 
Vol. 84, p. 374). 

Where the event on which the vesting depends is such as will not necessarily 
happen such as the marriage of the legatee, the legacy will also be contingent, (ill.t?t). 
The bequest may be made contingent on the happening of a specified uncertain 
event (sub-section 1) or on the not happening of such an event (sub-section 2 ). 

(a) 6TLA. 129, (b) Jn re Edwards, Jones Jones, (1900)1 

(a) Basmta Kumar v. Eam^nkax^ 59 Cal. Ch. 570. 

859atp.87S. 
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When the bequest is to take effect on the happening of an uncertain event, it does 
not vest until the uncertain event happens. Where the bequest is made on the 
not happening of an uncertain event, it does not vest until the happening of that 
event becomes impossible. In either case until the condition has been fulfilled the 
interest of the legatee is contingent. Where the testator makes a gift to a wonaan 
for her life if she so long remains unmarried, and then directs that in the event of 
her marrying the property shall go over to another, then the gift over is contingent 
and will take effect upon the determination of her estate, i.e., upon her marriage if 
she marries and upon her death if not. (See illustrations v and vi). (Halsbury, 
Vol. 28, p. 805, Hailsham Edn. Vol. 34, p. 384). 

Also if the gift is to one person until some event such as bankruptcy and there 
is a gift over on the happening of such event, the Court infers that the gift 'over is 
contingent, (see illustration vii). As to condition involving forfeiture of bequest 
on insolvency, see commentary to sec. 127, 

Also if an estate is bequeathed to A for life and after his death to B if B shall 
then be living, B’s interest is contingent until the event happens, Le., B surviving 
A, (see illustration Hi). The words “ then living ” may mean the period of dis- 
tribution on the death of the testator or the death of the tenant for life and it is 
always a question of construction. In Capadia v. Capadia(c) the words were 
subject to the life interest of the widow of the testator “ to J for life and in the 
event of J’s death in trust for J’s widow and issue as J might by his will appoint 
to his widow ” and in default of any such issue and subject to any such appointment 
for his widow in trust for K if then living.^^ J died unmarried in the lifetime of 
the testator’s widow. In the suit filed by K it was contended that the words 
“ then living ” related to the last antecedent, viz*^ the death of the widow and 
that until the widow died K took no interest. It was held by their Lordships 
of the Privy Council that on the death of J, K took an absolute vested interest 
and that it was not contingent on K surviving the life tenant. Similarly in Rajeshwari 
V. Rhukhna Kuer(d) a bequest was made to the wife for life and “ on the death 
of my wife the whole of my estate being treated as 16 annas, three annas shall 
pass to my daughter-in-law but she shall not have the right to transfer the same, 
12 aimas shall pass to the two daughters born of the womb of my daughter ‘ who 
are still living ’ in equal shares, i.e., each will take a six anna share and one anna 
to sister-in-law as absolute proprietors having the right to alienate.” It was 
argued that the words “ who are still living ” ^was equivalent to “ who shall be 
still living at the death of the widow of the testator ” and made the gift to the 
grand-daughters contingent on their surviving the widow but this argument was 
not accepted and it was held that the grand-daughters took a vested interest. 

Exception 

On the question whether, in a case where a legacy is given at a future date 
accompanied by a gift for maintenance in the meantime of the whole or such part 
of the income as the trustees think proper, the legacy vests in the legatee at once 
or not, the decisions of the English Courts are conflicting. The Lidian law on 
this subject is laid down in this Exception. According to this Exception a legacy 
payable at a certain time but in terms contingent becomes vested in two cases. 

(1) Where a fund is bequeathed to any person upon his attaining a parti- 
cular age and the will also gives to him absolutely the income to arise from the 
fund before he reaches that age, the bequest of the fund is vested. The Excep- 
tion requires that the gift of the whole income should be absolute and not subject 

(c) 45 I, A. 257 ; Kaikmhru v. Skirinlfai, 48 (d) A, I. R. (1843) P. C. 121, 

Bom. 88 (P. C,). 
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to charges or annuities. If the whole of the income is given for the maintenance 
of the legatee until the time fixed for payment, that would be equivalent to a gift 
of the whole income absolutely and the bequest of the fund would not be con- 
tingent. 

(2) Where a fund is bequeathed to a person upon his attaining a particular 
age and the will directs that the whole income or so much of it as may be necessary 
should be applied for his benefit the bequest is vested. To attract the applicablity 
of the Exception and to make a bequest in terms contingent vested, the direction 
should be to apply the whole income or so much of it as may be necessary, in other 
words, power should be given to the trustees to apply the whole or such part as 
they think necessary of the income of the fund for the benefit of the legatee, see 
ill. 

In Cowasji v. Ratanbai(e) the testator directed his executor to make over the 
residue of his property to his son if a son was born to his wife who was enceinte 
when he came of age and in the meantime he directed that income of his property 
should be applied for the maintenance of the family of the testator, tjis;., the wife 
of the testator and the child who might be born and also the executor who was 
the brother of the testator. If the maintenance of the family did not exhaust 
the whole income ; a discretionary power was given to the executor to spend the 
surplus income in giving encouragement to education, etc. A son was born to 
the wife of the testator but he died shortly after his birth. On an originating 
summons for the construction of the wiU, it was contended that the bequest 
to the son was covered by the Exception, that it vested in the son and that the 
plaintiff, the widow of the testator, became entitled to the property ,* but this 
contention was negatived and it was held by their Lordships of the Privy Council 
(confirming the decision of Kanga, J., and reversing the Appeal Court decision) 
that the case did not fall under the Exception and the bequest to the son was 
contingent on his attaining the age of majority ; but as the son died under age, 
the residue did not devolve to the son’s legal representatives. 

The Exception applies only where a fund is given to a person at a future date 
on his attaining a particular age and the will also gives to him absolutely a definite 
ascertained interest to arise from the fxmd before the person reached that age. 
If this is wanting the bequest is contingent. See ill. (ccii) which is taken from 
Harrison v. Grimwood{/). The interest must arise from the same fund and not 
from another fund, (see iU. xiii). The interest to be given may be the whole 
interest or such part of it as may be sufficient for the benefit of the legatee. In 
this respect the Exception seems to be a departure from English law which re- 
quires that the whole of the income should be given to the minor legatee(g). The 
Exception has no relation to any other contingency, e.g., to his surviving a named 
person(A). The Exception does not apply if the bequest is to a class on attaining 
majority and the income is directed to be applied for the maintenance and educa- 
tion of the members of such class, (see ill. to sec. 121). 

According to the words used in this section, or so much of it as may be 
necessary it is not necessary that the whole of the income should be given as 
under English law. Even if a part of the income is directed to be appliedfor the 
benefit of the legatee the legatee gets a vested interest. If the trustee is given a dis- 
cretion to apply the income either whole or in part for the benefit of the legatee 

(e) 40 Bom. 16T ; 27 Bom. L. R. 1 P. C. (in (g) In re Rogers, Lloyds^ Bank v. lorry, (1944) 

appeal from Ratanhai v. Cowasjee^ 24 1 Ch. 297. 

Bom. L. R. p, 1124, (A) Sopher v. Adm.^^General of Bengal, A, I. R. 

(/) 12 Beav, 192. (1944) P. C, 67. 



120] 


vesting or LEGACIES. 


269 


according to English law the Exception does not apply. But in De Souza v. Vaz{i) 
where the testator by his will provided that the income shall be applied “at the 
discretion of my executors towards the maintenance and educationof my children 
until each of my sons attains the age of 21 years ” it was held that each son took 
a vested interest. This decision was not under the Indian Succession Act, 1865, 
and is contrary to illustration in sec. 121. Sewdayal v. Official Trustee of Bengali j) 
was the case of a deed of settlement. The settlor settled a fund to his wife for life 
and the corpus for the use and benefit of the son or sons of the settlor to be made 
over to him or them at 21, “ with power in the meantime to trustees to spend 
such sum out of the income for the maintenance, education, advancement or bene- 
fit of such son or sons as the trustees think fit.” It vras contended that the said 
interest was a vested interest under see. 21 of the Transfer of Property Act. On 
the other hand it was contended that the Exception could not apply because all 
that was given was discretionary power to spend such sum as the trustees thought 
fit and not the whole income. It was, however, observed that the words of sec. 107 
of the Succession Act, 1865, (present section) were wider than the English law. 
But it was held that even reading the words of the Exception, there was no direc- 
tion within the meaning of the Exception but merely a pow-er and the interest 
of the sons was contingent. It appears that the bequest to the sons w^as a bequest 
to a class and sec. 22 of the Transfer of Property Act would also apply and under 
that section also the bequest would be a contingent one. 

Time within which the contingency must occur. — Where time is fixed 
for the happening or not happening of a specified uncertain event the legatee 
does not take a vested interest until the event happens or the happening of that 
event becomes impossible. As for example, a legacy is bequeathed to A if B 
shall not marry C within five years after the testator’s death. A’s interest is 
contingent until the condition is fulfilled by the expiration of five years without 
B having married C, or by the occurrence within that period of an event which 
makes the fulfilment of the condition impossible, i.a., by B marrying some 
other person. If B marries C within five years A takes no interest. If B does 
not marry C within five years or marries D within five years A’s interest becomes 
vested (111. X,, sec. 120). 

Where there is no time fixed for the happening of the event, sec. 124 applies. 

Contingent interest not transmissible 

A contingent interest will or will not be transmissible to the legal representa- 
tives of the legatee according to the nature of the contingency on which it is 
dependent. If the gift is to children who shall live to attain a given age, or shall 
survive a given period or event, the death of any child pending the contingency 
has obviously the effect of striking the name of such deceased child out of the class 
of presumptive objects ; and consequently such interest can never devolve to the 
representatives of the child. Generally where the contingency upon which the 
interest depends is the endurance of the life of the party entitled to it till a parti- 
cular period, the interest will be extiaguished by the death of the party before 
the period arrives, and will not be transmissible to his legal representatives. For 
example, a fund is bequeathed to such of the children of A as shall attain the age 
of 18. No child of A who is under the age takes such an interest in the fund as 
will be transmissible to his representatives on his dying under that age. 

Where, however, the contingency on which the vesting depends is a collateral 
event, irrespective of attainment to a given age and surviving a given period, the 
death of the legatee pending the contingency does not determine the intjprest of 


(i) 12Bom. 1S7. 


(j) 58 Cal. 768. 
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the legatee but simply substitutes and lets in the legatee’s representatives for 
himself. For example, a testator directed that in case his wife should die without 
issue by him, then, after her decease, his brother should get £80. The brother 
died in the lifetime of the widow, who afterwards died without leaving any issue. 
It was held that the brother’s executors were entitled to the legacy(A). (Williams 
on Executors, 12th Edn., p. 535 ; Jarman on Wills, 6th Edn., p. 1353). 

Hindu Law and Contingent Bequests. — Section 120 applies to Hindus. 
A contingent interest infuturo of the whole estate of the testator is valid and opera- 
tive(Z). The following principles of Hindu law must be borne in mind : Firstly^ 
that the event on which the gift is contingent must happen, if at all, immediately 
on the close of a life in being at the death of the testator ; and, secondly, that a 
defeasance by way of gift over must be in favour of somebody in existence at the 
death of the testator(w). 

Similarly under Hindu law a grant by way of remainder is valid provided — 

(1) it is made to a person in existence at the death of the testator, and 

(2) the grant is to take effect immediately on the close of a life in being at 
the death of the testator. 


In cases, however, governed by the Hindu Transfers and Bequests Act (Madras 
Act I of 1914), The Hindu Disposition of Property Act (XV of 1916) and the 
Hindu Transfers and Bequests Act (VIII of 1921) the gift may be made in favour 
of a person not in existence at the death of the testator. 


Vesting of inter- 
est in bequest to 
such members of a 
class as shall have 
attained particular 
age. 


121. Where a bequest is made only to such 
members of a class as shall have attained a parti- 
cular age, a person who has not attained that age 
cannot have a vested interest in the legacy. 

Illustration^ 


A fund is bequeathed to such of the children of A as shall attain the age of 18, with a direction , 
that, while any child of A shall be under the age of 18, the income of the share, to which it may 
be presumed he will be eventually entitled, shall be applied for his maintenance and education. 
No child of A who is under the age of 18 has a vested interest in the bequest. 

[This is sec, 108 of the Succession Act X of 1865. It applies to Hindus, etc.} 

This section deals with gift to a contingent class. It corresponds to sec. 22 
of the Transfer of Property Act. It is a corollary to sec. 120. In the case of 
legacy to an individual on his attaining a particular age and the will gives him 
absolutely the income arising from the legacy, the legacy is not contingent, and 
sec. 120 Exception will apply. But if the bequest is to a class on attaining a parti- 
cular age and the income is ordered to be applied for the benefit of the members 
of the class in the meantime, the bequest is contingent and this section will apply. 

Difference between a Gift to a Contingent Glass and a Gift to a Glass 
on Contingency. — ‘There is a distinction between a gift to a contingent class 
and a gift to a class on contingency. A gift to the children of A who shall 
attain the age of 18 ” is a gift to a contingent class. But a gift to the children 
of A at ” or upon ” or “ when they attain the agf of 18 ” is a gift to a class 
upon the contingency. In the former case no member of the class will take a 
vested interest until he attains the age of 18 years, although in the interval interest 


[h) Pinhury v. Mkin, 1 P. Wms. 563 ; see also, (m) Soorjeemoney v. Denobundhoo Mullick, 6 
M^assee ])ossee v. Durponarain, 5 M. I, A. 526 ; Tagore v. Tagore, 9 B. L, 
Oal. 59. R. m ; Gangadhar v. 0. T. of Bengal^ 67 

(I) v* Amarendra^ 41 Cal, 642, I, A, 129, 
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may be directed to be applied for the maintenance, advancement or benefit of 
all the members of the class, whereas in the latter case such a circumstance might 
have the effect of vesting the bequest under Exception to sec. 120, such a provision 
in the case of a bequest to a contingent class will not vest the bequest, (see ill. to 
this see.) 

Accordingly where there is a gift to a class on a contingent event, the time 
of the happening of the contingency determines the individuals composing the 
class. But when a bequest is made to a contingent class to be divided upon their 
attaining a certain age, as in the illustration to this section to such children 
of A as shall attain the age of 18 years, the period of distribution is when the first 
child of A attains the age of 18 years and the class is then fixed. This rule is known 
as the rule of Andrews v. Partington{n). This rule is based on the reason that 
the child who has attained the age cannot be kept waiting for his share ; and if 
you have once paid him, you cannot get back such payment. 

In some cases, however, a bequest is made to a class with a direction that the 
corpus may not be distributed until the youngest child shall attain the age of 18 
years. In such a case as soon as a member of the class will attain the age of 18 
years he gets a vested interest although it may not be payable to him until the 
youngest member of the class will attain the age of 18 and in case of his death 
before the period of distribution, his interest will be transmissible to his heirs, 
the reason of the rule being that the postponement being partly for convenience 
of the estate and partly personal to each legatee, every member of a class will 
take a vested interest upon attaining the given age, notwithstanding that be may 
die before the youngest attains the given age or the youngest child may fail to 
attain that age. In In re Kipping, Kipping v. Kipping{o) a testator bequeathed 
his property to trustees for sale and conversion with a direction to postpone the 
sale and to pay £50 to his widow and subject thereto in trust for all and everyone 
of his children and child who shall attain 21 in equal shares, “provided always that 
the capital should not be divisible amongst my children until my youngest sur- 
viving child shall attain 21.’* The testator left seven children, two attained 21 
and five were minors. One of the two claimed his share. It was held that he was 
entitled on attaining 21 to a vested share but was not entitled to claim it so long 
as the trustees in the bona fide exercise of their discretion determined to postpone 
the realization of the estate.. See also Hughes v. H%ighes{o^.) 


CHAPTER IX. 

Of Onerous Bequests 

122. Where a bequest imposes an obliga- 
qu?s“sf ' ® ® tion on the legatee, he can take nothing by it un- 
less he accepts it fully. 

Jllustration, 

A, having shares in (X), a prosperous joint stock company and also shares in (Y), a joint, 
stock company in difficulties, in respect of which shares heavy calls are expected to be made, 
bequeaths to B all his shares in joint stock companies ; B refuses to accept the shares in (Y). 
He forfeits the shares in (X). 

(TAis is sec. 109 of the Succession Act X of 186S. It applies to Hindus* etc* It corresponds 
to sec. 127 of the Transfer of Property Act} 


(n) 8 Bro. C. C. 401. 

(o) (1914) 1 Ch. 62. 


( 0 ^) 14 Ves. 256. 
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Onerous Bequests. — Where onerous and beneficial property is included in 
the same bequest, the legatee cannot disclaim the onerous and accept the bene- 
ficial, unless the will manifests sufficient intention of the testator to the contrary. 
The legatee has no claim of election ; either he must accept the whole or none. 
If he accepts it, he takes it with all the benefits and burdens. If the condition of 
the gift requires him to do some act involving expense he is, if he accepts the gift, 
personally liable for that act being done. But the legatee is not bound to accept 
the gift. He may disclaim it in which event he forfeits the entire gift. 

Disclaimer. — ^Disclaimer may be made orally or by writing. It may be 
expressed or implied. If the person is sui juris he may be called upon by the executor 
to intimate his decision. If the legatee unequivocally disclaims, he cannot after- 
wards claim it nor can he, after having once accepted the gift, afterwards repudiate 
it. 


But if the two gifts are distinct, this section does not apply. In such a case 
the legatee is at liberty to accept the beneficial one and to disclaim the onerous 
one (see sec. 123). In all such cases it is a question of construction to see whether 
the testator has given one aggregate gift or whether there are two distinct gifts. 
This rule was applied in Fairtlough v. John$tone(p) although the gifts were in two 
different parts of the will and of distinct natures as a leasehold house and an an- 
nuity. In England since Locke King’s Act a collective devise of lands of any tenure 
to the same set of persons prima facie throws the aggregate charges on the aggre- 
gate lands(g'). 

There is also another kind of bequests which imposes upon the legatee an 
obligation, ^.g., a bequest of the testator’s property to one of his sons A subject 
to the obligation on him to make some annual or monthly payment to B. In 
such case if A assents to take the legacy, he takes it subject to such obligation(y). 

Tenant for life of Leaseholds. — ^If the testator dies possessed of leasehold 
property and bequeaths it to his wife for life to reside therein and after her death 
over, questions arise as to whether the wife if she accepts the bequest is 
obliged to pay the ground rent and to observe and perform the covenants under 
the lease so as not to incur forfeiture of the lease and to preserve the property 
for the remainderman. The English law on this subject upto a certain stage was 
to distinguish between an equitable tenant for life and a legal tenant for life. 
If the bequest of the property was through the intervention of trustees, i.e., if 
the legal estate was vested in the trustees and the beneficial estate to reside in 
the house was given to the widow, then the widow was not obliged to pay the 
ground rent and the rates and taxes or to repair and keep in repair the property. 
But if the testator bequeathed the leasehold property directly without the inter- 
vention of trustees, the decisions are conflicting. In respect of the covenant to 
repair the property a distinction was made as to the repairs to the property at 
the time of the testator’s death and subsequest repairs during the enjoyment of 
the property by the life tenant. In re Fowler, Fowler v. 0dell{8) it was held 
that when leasehold houses were vested in the trustees on behalf of a tenant 
for life it is the duty of trustees to keep the property from the risk of forfeiture 
and they are entitled to have the rents applied in keeping the house in a proper 
state of repairs and if the trustees allow the life tenant to receive the rents and 
the houses are not kept in a proper state of repairs according to the covenant in 
the lease, the Court will at the intervention of one of the trustees appoint a receiver 
of the rents for enforcing the proper repairs of the houses. In Be Courtier(t) the 

(p) 16 I. Ch. Kep. 442. N. 113. 

iq) In re Baron Kensington (1902) 1 Ch. 208. {$) 16 Ch. D. 7'23. 

(r) In re Lester, Lester v. Lester, (1942) W. (t) 34 Ch. D. 136. 
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testator died possessed of leaseholds, most of them in. a bad state of repairs at the 
time of his death. He bequeathed the same to his wife for life and then to remain- 
derman who applied for an order to oblige the life tenant to put the properties 
in proper state of repairs to avoid forfeiture. It was held that the tenant for life 
was not obliged to put the property in repairs and the case of Fowler was dis- 
tinguished. In re Baring Jeune Baring(u) the testator died possessed of a lease- 
hold house under a lease of 61 years renewable every 19 years on payment of fine. 
He bequeathed the house to trustees in trust for his wife for life with remainder to 
his son for life with remainder over. He bequeathed the residue to trustees to 
pay all costs, charges and expenses for carrying out the trusts of his will and to 
hold the residue for his children. The widow occupied the house. On an originat- 
ing summons by the trustees it was held following Courtier that the tenant for 
life was not obliged to pay the ground rent, or to repair, or to insure or to pay fine 
on renewal but the same were during the lifetime of the tenant for life payable 
out of the income of the residue. But in Re Redding, Thompson v. Redding{v) 
the decisions in Re Baring and Courtier were dissented from and it was held 
that the tenant for life was obliged to pay the ground rent and current repairs 
and other outgoings if he accepted the gift. To the same effect is Kingham v. 
Kingham{w) in which the only distinguishing feature was that the widow was 
not obliged to pay for any repairs which became necessary before her occupation. 
In Re Gjers, Cooper v. Gjers(x), it was held that a tenant for life of leaseholds 
whether legal or equitable to whom the property is specifically bequeathed for 
life must during the continuance of her interest pay the rent and perform the 
covenants and conditions of the lease including the covenant for insurance. 

123. Where a will contains two separate and 
independent bequests to the sameperson, thelegatee 
is at liberty to accept one of them and refuse the 
other, although the former may be beneficial and 
the latter onerous. 


One of two sepa- 
rate and indepen- 
dent bequests to 
same person may 
be accepted, and 
other refused. 


Illustration. 


A, having a lease for a term of years of a house at a rent which he and his representatives 
are bound to pay during the term, and which is higher than the hquse can be let for, bequeaths 
to B the lease and a sum of money. B refuses to accept the lease. He will not by this refusal 
forfeit the money. 

[This is sec. 110 of the Succession Act X 1865. It applies to Hindus, etc.l 

Where a testator makes two distinct bequests in the same will to the same 
person one of which happens to be onerous and the other beneficial, prima facie 
the legatee is entitled to disclaim the onerous and to take the other. But in such 
cases it is the question of the intention of the testator to be gathered from the will, 
whether the legatee must elect to take all or none of the gifts in the will or whether 
he may accept the beneficial and repudiate the onerous(2/). 

The rule laid down in this section is enacted in section 127 of the Transfer 
of Property Act. 


(u) (1893) 1 Ch. 61. (1899) 1 Ch. 821]. 

( 0 ) (1897) 1 Cb. 876. (a) (1899) 2 Ch. 54. 

(w) (1897) It. R. 170 ; [see also In re Tomlin- (y) Talbot v. Itadnor, 3 M. & K. 254. 

son, (1898) 1 Ch. 233 and In re Betty, 

18 
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CHAPTER X. 

Of Contingent Bequests. 

124. Where a legacy is given if a specified uncertain event 
shall happen and no time is mentioned in the will 
for the occurrence of that event, the legacy cannot 
take effect, unless such event happens before the 
period when the fund bequeathed is payable or 
distributable. 

Illustrations. 

(i) A legacy is bequeathed to A, and, in case of his death, to B. If A survives the testator, 
the legacy to B does not take effect. 

(it) A legacy is bequeathed to A, and, in case of his death without children, to B, If A 
survives the testator or dies in his lifetime leaving a child, the legacy to B does not take effect. 

(Hi) A legacy is bequeathed to A when and if he attains the age of 18, and, in case of his 
death, to B. A attains the age of 18. The legacy to B does not take effect. 

(to) A legacy is bequeathed to A for life, and, after his death to B, and, “ in case of B’s 
death without children,” to C. The words “in case of B’s death without children” are to be 
understood as meaning in case B dies without children during the lifetime of A. 

(o) A legacy is bequeathed to A for life, and, after his death to B, and, “in case of B’s 
death,” to C. The words, “ in case of B’s death ” are to be considered as meaning “ in case 
B dies in the lifetime of A.” 

[This is sec 111 of the Successtion Act X of 1865. It applies to HinduSi etc.. It corresponds 
to sec. 23 of the Transfer of Property Act] 

Scope of the Section. — ^This section was enacted to give statutory effect 
to the rule in Edwards v. Edward$(z) which was enunciated by Sir John Romilly 
as follows ; — “ Where there is an absolute gift to vest in possession at a future 
time and a gift over in case the legatee should die without issue living at his death, 
this prima facie is to be taken to mean ‘ if he should die without issue before he is 
entitled to call for delivery ’ as it would be very inconvenient that after delivery 
the subject of the gift should be liable to go over. This rule of English law has 
been modified by subsequent rulings of the House of Lords in O^Mahoney v. 
Burd€U(a), Ingram v. Soutten (b), in which the House of Lords decided that where 
a legacy was given to A for life with remainder to B but if B should die without 
a child or unmarried or Under 21 then over, the death of B without issue etc. 
means death at any time and not in the lifetime of the tenant for life as in illustra- 
tion (iv) which is a reproduction of the rule in Edwards v. Edwards. The rule 
laid down in this section does not apply to a will not governed by this Act{c). 
This sec. does not apply if a period is specified in the will within which thecontin- ^ 
gent event is to happen(d). This sec. does not contain the expression ‘‘ unless 
a contrary intention appears by the will It is not, therefore, permissible to 
imply such words in the section. The rule laid down in this section is a hard and 
fast rule which must be applied wherever it is applicable regardless of what the 
testator intended. Even an express declaration of the testator cannot be allowed 
to control the plain meaning of the section(^). 

Period of Distribution. — The words used in this section are ‘‘ when the 
fund bequeathed is payable ” whereas in sec. 23 of the Transfer of Property Act 
the words used are before or at the same time as the intermediate or precedent 

(x) 15 Beav. 357, (d) Indira Bam v. Akhoy Kumar, 59 I. A. 

(а) L. R. 7 H. L. 388. 419. 

(б) 7 H. L. 408. (e) Narendra v, Kamalhasini, 28 Cal. 563 

(c) AndtaUd v. Arhbalal, 84 Bom. L. H. 1506. (P. C.). 


Bequest contin- 
gent upon specified 
uncertain event, no 
time being mention- 
ed for its occur- 
rence. 
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interest ceases to exist.” This section lays down that where a bequest is con- 
tingent upon a specified uncertain event and no time is mentioned for its occur- 
rence the bequest cannot take effect unless such event happens before the testator’s 
death when the fund becomes payable or distributable(/). The difference between 
this section and sec. 120 is that under sec. 120 the time for the happening of the 
contingency is mentioned, w^hereas this section comes into operation when no 
time is mentioned{g). In such a case the te^t to be applied as laid down by this 
section is to ascertain what is the period of distribution ; and 'this period is either 
the death of the testator or the death of the life tenant and in case of more than 
one life tenants the death of the last survivor of the life tcnants(/i). In ills. (^), 
(ii), and (Hi) the period of distribution is the death of the testator ; in ills, (iv) 
and (v) the period is the death of the tenant for hfe. If the contingency has not 
occurred before or at the period of distribution the gift will fail. “ The first 
two illustrations make it clear what may be only implicit in the actual wording 
of the section, namely, that it does not apply if a period is specified in the will 
within which the contingent event is to happen, or putting it otherwise, that 
the section only applies if without doing violence to the terms of the will, it can 
be held, as a matter of words that the occurrence of the uncertain event prior to 
‘ the period when the fund bequeathed is payable or distributable ’ is alone within 
the contemplation of the testator. If the terms of the will make that construction 

of his words impossible, the section then does not apply” “ In the first 

illustration to the section it is possible, without doing violence to the words, to 
refer the specified death of A, to his death in the lifetime of the testator. And 
so much being possible, the section requires that A’s death shall be so referred. 
But does not the illustration equally plainly connote that it would have become 
the illustration of a case to which the section has no application, if instead of 
being worded as it is, it had run — ‘ A legacy is bequeathed to A, and, in case of 
his death before or after that of the testator to B,’ a case in which the legacy to B, 
on the testator’s very words, must take effect just as certainly if A survived the 
testator, as if he predeceased him? In other words, A’s interest in the legacy 
B surviving, is cut down to a life interest and section 131 becomes relevant as an 
enabling provision. That section is made subject to, amongst others, section 124,” 
per Lord Blanesburgh in Indirarani Ghosh v. Akhoy Kumar Ghosh(i). But if 
the terms of the will give to A an absolute estate such as by the use of the word 
malik ” and that whatever remained after A’s death is given to B. B 
would only get what remained as undisposed of after the death of A,{j). 
This section applies only where the prior bequest is capable of taking 
effect and is not void ah initio. If a prior bequest has failed ah initioy sec. 129 
applies. 

Gift Over. — ^A gift over of property, given to a person absolutely in the 
event of his death is construed as a gift over before the period of distribution or 
vesting. If the gift is immediate and there is a gift over in case of the donee’s 
death, as a contingency, the gift over takes effect only in the case of the donee 
dying in the lifetime of the testator as an alternative gift (ill. i), and if the gift 
is postponed to a life estate, the gift over takes effect only on a death before the 
tenant for life as an alternative gift (ill. iv). 

Generally, death is regarded as a contingent event only from necessity. 
In a gift to one donee indefinitely followed by a gift over “ at the death ” or 
after the death ” of that donee the first donee takes a life estate only and the 

(/) Kamla Prasad v. Murly Manokar 13 v. Poultney^ (1912) 2 Ch. 541. 

Pat. 551. (i) 60 Cal. 554 fP. C.); see Gulahji v. Bus- 

(g) Bhupendra v. Amarendra, 43 Cal. 432 tomjee, 49 Bom. 478. 

(P. C.) ; 43 I. A. 12. ( J ) Gomndhhai v. Dayabhai, 38 Bom. L. R. 

(h) Cripps V. Wolcott, 4 Madd. 11; Poultney 195 ; A. 1. R. (1936) B. 201 
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gift over takes effect on the death of the first donee. Generally if there is a gift 
to A with a gift over in the event of his dying under age, the following rules apply : 

^1) If a dies under age in the lifetime of the testator, the gift over takes 
effect. 

(2) If A dies after attaining majority in the testator’s lifetime, the gift 
over does not take effect. (111. i., ^c. 124). 

If there is an iihmediate gift to A and a gift over to B in case of his death, the 
gift over to B will take effect only in the event of A’s death before the testator. 
(111. t., sec. 124). If the gift to A is after a life estate or a time is appointed for 
payment, the words ‘‘ in case of death ” refer to death at any time before the 
vesting in possession. (111. it;., sec. 124). 

If there is a gift ‘‘ at ” or upon attaining twenty-five ” with a gift over 
in the event of the legatee dying under twenty-one, the gift is vested at 21 and the 
gift over will not take effect(fe^). In Be Edwards^ Jones v. Jone${l) a testatrix 
devised her property in trust for her children or child who being a son “ shall 

attain 21 or being a daughter shall attain that age or marry In the event 

of my death without leaving any children surviving me ” then over to the brothers 
and sisters of the testatrix. The testatrix died in child birth leaving a son who 
survived his mother only a few hours. It was held that the child did not take a 
vested interest on birth and the gift over did not take effect. If the gift is at 24, 
with a gift over in the event of the legatee dying under the given age without leav- 
ing issue, the gift over will not take effect if the legatee dies at whatever age leaving 
issue(m). So also a gift after a life interest to the children of the life tenant at 
21 with a gift over in the event of the life tenant dying without leaving issue has 
been held to be vested at the death of the life tenant but not before. In Colgan 
V. Adm.'General{n), a testator bequeathed Rs. 42,000 to his grand-daughter for 
life and after her death to her children as she should appoint but in the event of 
her dying without issue “ Rs. 14,000 should be given to her husband ”, and the 
grand-daughter died without issue. It was held that the husband took a vested 
interest. 

In cases where the gift over is on death coupled with some other contingency, 
e.g., on the death of the donee without leaving issue living at the time of his death, 
then prima facie the gift over takes effect on the death of the donee not at any time 
as under the English law, (Halsbury, Vol. 28, p. 829), but in the lifetime of the life 
tenant (ill. iv). In Chunilal v. Bai Samarath{o) the English rule was applied as 
the will in that case was n ot governed by the Act. In construing the wills of Hindus 
to which this section does not apply the rule laid down in the section should not 
be applied(p). In Norendra Nath v. Kamalbasini{q)^ a will of a Hindu to which 
this section applied contained the following clause, my three sons shall be entitled 
to enjoy all the moveable and immoveaWe properties left by me equally. Any 
one of the sons dying sonless, the surviving sons shall be entitled to all the pro- 
perties equally.” One of the sons died sonless after the testator’s death and the 
suit was filed by the surviving sons against the widow of the deceased son to recover 
the one-third share. The question raised was whether on the son’s death without 
male issue his surviving brother became entitled to his share. It was held that 
this section applied and the period of distribution was the death of the testator 
and the gift over failed. This case was followed in Bashist v. Sia Bamchandrair), 
but was distinguished in Indira Bani v, Akhoy Kumar{s) where their Lordships 


(k) Dot V. Moore, 14 East« 601. 

(l) (1904) 1 ch. 570. 

(m) Bland v. WiUiamt, 3 M K 411. 
in) 15 Had. 424 

(o) 16 Bom. L. B. see (P. C.). 

ip) Amarmdra, 43 1, A. 12; 


AmhaM v. AmhaJal, 34 Bom. L. R. 1506. 
(5) 23 I. A. 18. 

r) 15 Pat. 18. 

s) 59 I, A. 419 ; 35 Bom. L. R. 211 ; 60 Cal. 
554 (P. C.). 
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of the Privy Coxmcil observed that sec. 124 applied only if without doing violence 
to the terms of the will it can be held as a matter of words that the happening of 
uncertain event before the period of payment or distribution was alone in the 
contemplation of the testator. In this case the testator had devised the whole 
of his estate to his executors in trust “ for such of my sons as shall be living at my 
death or come into existance within 12 months after my death and also for the 
son or sons of my sons taking equally per stirpes as tenants-in-common but so 
nevertheless that in the event of any son or sons dying without leaving male 
issue him surviving the other of my son or sons living at the time shall be equally 
entitled to his or their share of the property as he or they would inherit under 
the Hindu law.” The testator further directed that his estate should not be 
partitioned “ xmtil the youngest of my sons shall attain the age of 25 years but 
my said sons shall be properly maintained and educated out of income of my 
estate. If any of my sons try to effect a partition before the aforesaid time he 
shall forfeit a fourth share of his estate.” The testator died in 1904 leaving a 
widow and two sons both minors. One son died without leaving any son or son’s 
son but leaving a widow Indira (plaintiff). At the time of his death the other son 
had attained 25. Indira filed the suit against the other son Akhoy Kumar for a 
declaration that upon the true construction of the will her husband took a vested 
absolute interest in the moiety of the estate and that upon his death she succeeded 
thereto. The respondent contended that in the events that had happened the 
moiety passed to him. Their Lordships of the Privy Council held that the testator 
contemplated the continuance of the trust for an indefinite period after his death, 
that the testator further contemplated forfeiture of vested gift and the exclusion 
of daughter or daughters from any participation. As to the contention urged 
on behalf of the plaintiff that when her husband died, Akhoy Kumar had attained 
the age of 25 and therefore the gift to Sidheshwar, the husband of the plaintiff 
had become absolute under sec. 124 as the event of Sidheshwar’s death without 
male issue contemplated in the will was confined to Sidheshwar’s death in the life- 
time of the testator, it was held that the death of the son or son’s son referred to 
in the will was the death of one who had taken something under the original gift 
contained in it, that is, it is a death which must take place after that of the testator ; 
that it was not an uncertain event with reference to which it could be said that no 
time is prescribed in the will for its occurrence, that sec. 124 would apply if without 
doing violence to the terms of the will, it could be held that the occurrence of the 
uncertain event prior to “ the period when the fund bequeathed is payable or 
distributable,” but the terms of the will made that construction impossible and 
the section did not apply, but sec. 181 became relevant as an enabling section 
which was subject to sec. 124. With regard to the further argument urged on 
behalf of the plaintiff their Lordships held that the true construction was to read 
the will — In the event of any of my sons or son’s son (to whom a share of the 
residue has been given) dying without male issue them respectively surviving, the 
other of my son and sons and son’s sons living at the death of the deceased (and 
being also sons or son’s sons entitled to a share of residue under my will and entitled 
to interest from me under Hindu law) shall take in equal shares the property 
comprised in the original gift to the deceased.” Adopting this construction their 
Lordships held that these words conveyed the share to a destination sufiiciently 
clearly described and in no sense obnoxious to Hindu law. The question whether 
the share of the original taker would or would not be subject to defeasance or 
whether the son or son’s son would inherit under Hindu law did not arise, because 
• the gift on either view would be equally valid according to Hindu law and that 
Akhoy who in the event was the only claimant to Sidheshwar’s share fulfilled all 
the qualifications and the claim of Indira failed. 

Death when a contingent event : — ^Death is always a certain event and if a 
bequest is on death simpliciter, the bequest is not contingent, e.g., a bequest is 
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made to A for life and on A’s death to B, the bequest to B is not contingent and 
even if B dies in the lifetime of A the bequest will on A’s death belong to the estate 
of B. The rule of construction laid down by the Judicial Committee in Indira’s 
case is a restatement of the general rule that where death is spoken of as a contin- 
gency, it will be construed, whenever possible, to mean death before the period of 
distribution, i.e., when the gift is immediate, death before the testator, or when 
the gift is in remainder, death before the expiration of the particular estate. 
The reason behind that principle has been stated to be that where a gift of an 
absolute interest in property to one person is followed by a gift of it to another in a 
particular event, the disposition of the Court is to put such a construction on the 
gift over as will interfere as little as possible with the prior gift. ‘ ‘ Where a bequest 
is made to a person, with a gift over in case of his death, a question arises whether 
the testator uses the words ‘ in case of ’ in the sense ‘ at ’ or ‘ from ’ and thereby 
as restrictive of the prior bequest to a life interest, i,e., as introducing a gift to fake 
effect on the decease of the prior legatee in all circumstances, or with a view to 
create a bequest in defeasance of or in substitution for the prior one, in the event 
of the death of the legatee in some contingency. The difficulty in such cases arises 
from the testator having applied terms of contingency to an event, of all events 
the most certain and inevitable, and to satisfy which terms it is necessary to connect 
with death some circumstances in association with which it is contingent ; that 
circumstance naturally is the time of its happening ; and such time, where the 
bequest is immediate (i.e. in possession), necessarily is the death of the testator, 
there being no other period to which the words can be referred.” (Jarman on 
Wills, 7th Edn., pp. 2079-80). When the bequest is not immediate but postponed 
to the occurrence of some event, the time which must be connected with death and 
before which death must occur in order that the gift over can take effect, should be 
the date of the occurrence of that event ; e*g, if a bequest is ‘‘to my daughter on 
attaining majority and on the demise of my daughter, to the eldest son of my 
executor,” the death of the daughter contemplated is not death simpliciter but 
death before she attained majority and that is the uncertain event within the 
meaning of this section and the gift over will only take effect, if the daughter dies 
before attaining majority. If the daughter attained majority the period of distri- 
bution is reached. Therefore the specified uncertain event did not take place 
before the period of distribution and the gift over fails(<). 

‘ ‘ Die without Issue ’ ’ 

The construction of the words “ die without issue” or “ die without leaving 
issue” or ^‘have no issue” or any other words which may import either a want or 
failure of issue is made simpler by the enactment of this section, and by illustrations 
(ii) & {iv) than under the English Statute Wills Act (7 Will. 4 & 1 Viet.) c. 26, 
see. 29. If a legacy is bequeathed to A and in case of his death without issue to B, 
the gift over to B will only take effect if A dies without issue in the lifetime of the 
testator. But if A survives the testator then whether he dies leaving children or not 
the gift over to B does not take effect. If A dies in the lifetime of the testator 
leaving children then also the gift over to B does not take effect, (see ill. ii). The 
reason is that if once the gift to the donee becomes indefeasible when the fund 
becomes payable, the contingent gift over fails. In this the period of distribution 
is the death of the testator. (See Halsbury, Vol. 34, p. 401). “ It is clear that the 

words ‘leaving issue’ ” in the primary significance point to the period of death 

There is a well-known rule of construction which is. 

sometimes referred to as the rule “in Maitland v. Chelie(u) and is stated by 
Romer, L. J., in re Cobhold(v) ’’ 


(t) Putna Chandra v. Sudkangshu, A. I. R. (u) 6 Madd. & G. 243. 
(1946) C. 55. (v) (1915) 1 Ch. 847. 
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“If you have a gift by will to^A for life and after A’s death to his children in terms 
which would give them an absolute mterest in A’s lifetime and then you have a 
gift over simply in these terms, ® if A dies without leaving children ’ you are to 
construe the expression ‘leaving’ so as not to destroy any prior vested interest. 
In other words you construe it as meaning — ^now I read the words as altered — 
‘without having had a child who had attained a vested interest.’ That must 
now be treated as well settled,” per Morton, J., in In re Miller’s settlement(5yi). 
In that case the expression “without leaving issue” was construed as “without 
having a child who has attained a vested interest.” 

Ju Naorojee v. Putlibai(w) a testator bequeathed his property to his son and 
provided that if the son died unmarried or if married he died without lineal heir 
his share shall revert equally to his surviving sisters. The son survived the testator 
and it was held that he took absolutely and the gift over failed. In Jehangir v. 
Kai'khusTu{x) a bequest was made to J and P two sons of the testator with a proviso 
that if P had a son half the property be made over to that son on his attaining 21 
and in case P had no son then J shall give his son to Pas paluk (adopted son). The 
testator died first leaving P and J. P died without a son and after his death J 
gave his son B as paldk to P. It was held that P took an absolute estate and the 
claim of B failed as the period of distribution was the death of the testator. In 
Marie Flora Bhandara v. Banubai P. Bhandara(y) a Parsi by his will provided 
thus : — “ As long as my daughters may be living so long the house is to remain 
in the ownership of these people alone. If one of my daughters die then her share 
shall go or into the hands of her sons ; but if she should 

have no children then her share shall go to the surviving sister.” One of the 
daughters died unmarried and intestate. The other daughter survived. She had 
a son N who died leaving a widow. The suit was filed by the widow of N 
against the surviving daughter for construction. It was held that the two dau- 
ghters only acquired a life interest in the house. As regards remainder it was held 
that it was given absolutely to the children of the two daughters and as N was 
the only child he acquired a vested interest and sec. 124 did not apply. 

If a life interest is interposed then the period of distribution is the death of 
the life tenant. Therefore, if a legacy is given to A for life and after his death to B 
and in case of B’s death without children to C, then the gift over to C will take effect 
only if B dies in the lifetime of A without children. If B survives A, whether he has 
children or not, C will not get anything, because the gift to B has then become pay- 
able, Similarly if B dies in the lifetime of A but leaves children who survive A, 
the gift to C will not take effect (ill. iv). This rule of construction is imperative 
and the Courts are not required to ascertain the intention of the testator, because 
in this section there are no words, “ unless a contrary intention appears in the 
will,” as in section 125. As was observed by their Lordships of the Privy Council, 
“the introduction of such a qualification would make the enactment almost 
nugatory.” The rule must be applied wherever it is applicable, and the Courts 
should not speculate on the intention of the testator( 2 ;). 

Under the English Statute, 7 Will. 4 & 1 Viet. c. 26, sec. 29, the construction 
is complicated if the bequest is of real estate or of personal estate and the Statute 
will not apply “if a contrary intention shall appear by the will.” 


(o^) (1944) 1 Ch. 263 at p. 268. (y) Times of India 27-8-1940 ; Judgment of 

(w) 15 Bom. li. R. 352. Kania J., in suit No. 431 of 1940 (on 

(aj) 39 Bom. 296; 17 Bom. L. R. 197, (see 15-8-1940). 

also Damodardas y. Dayabhai, 22 Bom. (z) NorendTaNaihy.Kamalbasini,2Zl,A.18, 
883). 
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Examples. 

(a) A testator bequeathed a legacy to K with a proviso that “ if after the expiration of 
nine years from my death K should die without a son or grandson then M, shall get the legacy.” 
K survived the testator. Held K took absolutely and the gift over failed(a). 

(&) A bequest is made to D on his attaining majority, but if he died childless the property 
was to go to charity. D survived the testator and attained majority but died childless. Held, 
D took absolutely and the gift over failed(&). 

(c) A bequest is made by a testator to his children E, L and T for their respective lives and 
afterwards for their respective children, provided if any child died without leaving a child entitled 
to take under the will, the share of such child should go to their “ then surviving ” brothers 
and sisters if more than one in equal shares, and if only one, then to him or her absolutely. E, h, 
and T all survived the testator. E died first leaving children. Then L died without issue, 
leaving T surviving. E’s children claimed a share in L’s share. Held : children of E took no 
part of L’s share. The words “ then surviving ” must receive its natural and ordinary 
meaning(d). 

“j^DiCj^under the|age of 18.” 

Generally if there is a gift to A with a gift over in the event of his dying under 
age, the following rules apply ; — 

^ (1) If A dies under age in the lifetime of the testator, the gift over takes effect. 

(2) If A dies after attaining majority in the testator’s lifetime, the gift over 
does not take effect. (111. Hi), 

If there is a gift ‘^at” or “upon attaining twenty-five” with a gift over in the 
event of the legatee dying under twenty-one, the gift is vested at 21 and the gift 
over will not take effect(^). If the gift is at 24, with a gift over in the event of the 
legatee dying under the given age without leaving issue, the gift over will not take 
effect if the legatee dies at whatever age leaving issue, [Halsbury, Vol. 84, p. 385 
(foot-note m)]. So also a gift after a life interest to the children of the life tenant 
at 21 with a gift over in the event of the life tenant dying without leaving issue 
has been held to be vested at the death of the life tenant but not before(/). 

“Die in my lifetime.” 

The words “ die in my lifetime ” point to futurity. Therefore if the legatee 
was already dead at the date of the will this expression would not apply to him(g). 
But in In re Boothes Will Trusi{k) these words were construed as though they were 
“shall be dead or shall die.” 


“Die without leaving Child or Children.” 


In Jarman on Wills 7th Edn. Vol. Ill p. 1698 the following rule has been stated. 
“ Where land is devised to A absolutely subject to a gift over in the event of his 
dying and leaving no child or children, child or children is read as meaning “issue” 
so that the gift does not take effect if A leaves issue living at his death. In 
Theobald on Wills, 9th Edn. at p. 589 itis stated that in many cases where an estate 
in fee is given followed by a gift over in the event of the devisee dying without 
children the word “ children ” has been construed as synonimous with “issue.” 
But this rule was stated to be too wide(i). It was ohserved in Re Thomas Milward 
that the authorities do not lay down the wide proposition of law that in all cases 
the words “ child or children ” should be read as “ issue.” In each case it is a 
question of construction of the will as a whole. 


(a) Monohur Mukerjee v. Kasismar Mvkerjee, 
3C. W.N. 479. 

(1)) Bashist V, Sia Bamchandra^ 15 pat. 18. 
{d) Inderwick v. Tatckdl, (190S) A. C. 120. 
(fi) JOoe V. Moore, 14 East 601. 

{ /) Bree v. Perfect, (1844) 1 Coll. 128. 


(g) In re Walker, Walker v. Walker, (1930) 
1 Ch. 469. 

{h) (1940) W. N. 114 (see also In re Birchall, 
Kennedy v. Biichall, (1940) W. N. 88). 

(i) In re Ttiomas Milward, (1940) 1 Ch. 698. 
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Bequest to such 
of certain persons 
as shall be surviv- 
ing at some period 
not specified. 


Where a bequest is made to such of certain persons as 
shall be surviving at some period, but the exact 
period is not specified, the legacy shall go to such of 
them as are alive at the time of payment or dis- 
tribution, unless a contrary intention appears by 
the will. 


Illustrations* 

(i) Property is bequeathed to A and B to be equally divided between them, or to the 
survivor of them. If both A and B survive the testator, the legacy is equally divided between 
them. If A dies before the testator, and B survives the testator, it goes to B. 

(ii) Property is bequeathed to A for life, and, after his death, to B and C, to be equally 
divided between them, or to the survivor of them. B dies during the life of A ; C survives A. 
At A’s death the legacy goes to C. 

(Hi) Property is bequeathed to A for life, and after his death to B and C, or the survivor, 
with a direction that, if B should not survive the testator, his children are to stand in bis place. 
C dies during the life of the testator ; B survives the testator, but dies in the lifetime of A. The 
legacy goes to the representative of B. 

(iv) Property is bequeathed to A for life, and, after his death, to B and C, with a direction 
that, in case either of them dies in the lifetime of A, the whole shall go to the survivor. B dies 
in the lifetime of A. Afterwards C dies in the lifeiime’of A. The legacy goes to the represtntative 
of C. 

(This is sec* 112 of the Succession Act X of 1865. It applies to Hindus^ etc.) 

The corresponding section in the Transfer of Property Act is section 24. 

The rule laid down in this section is taken from Cripps v. WolcoU(j), and it 
is as follows : — that if a legacy be given to two or more equally to be divided between 
them or to the survivors or survivor of them and there be no special intent to be 
found in the will, then the survivorship is to be referred to the period of division. 
If there be no previous interest given in the legacy, then the period of division is 
the death of the testator, and the survivor at his death will take the whole legacy. 
But if a previous life estate be given, then the period of division is the death of the 
tenant for life and the survivors at his death will take the whole legacy, see illus- 
trations (i) & (ii). 


Survivorship. 

The word “ survive” refers to the longest in duration of lives running concur- 
rently. It may, however, refer not to concurrent lives but to the fact of living after 
a named event or person. (See Halsbury, Vol. 34, p. 279). The word ‘‘period” 
used in this section does not mean an indefinite period after the testator^s death 
but the lawful period for the distribution of the estate. “Before the period” 
means before the commencement of such period(A;). In Illustrations (i) and (ii) 
the two lives A and B run concurrently, and as the period of payment is not speci- 
fied in the will, the time of payment is the death of the testator, and he who 
survives the testator will get, i.e., if A dies before the testator and B survives 
the testator, B.has lived longer in duration and, therefore, he gets the legacy. 
But If A and B both die in the lifetime of the testator, although A may die first 
and B afterwards, then the legacy will lapse under section 105. 111. (ii) fixes the 
period at the death of the life tenant. 

If survivorship, however, refers to the fact of living after a named event or 
person, e.g*, as in illustration (Hi) to A for life and after his death to B and C equally 
or to survivor, the period of payment is the death of the tenant for life. If B does 


(J) 4 Madd. 11. 

(k) Bashist Narain v. Sia Rafnchandfat 12 


Pat. 18. 
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not survive A but C survives, C will get the legacy. But if both B and C die before 
A, then section 131 will come into operation, the object ofr survivor ship having been 
frustrated, it cannot take effect and the original bequest to B and C will remain 
and the representatives of B will take half and the representatives of C will take the 
other half, (see ills. iv. and v. to sec. 131). 

In illustration (m) to this section although there is a life interest, the sur- 
vivorship has reference to the death of the testator. As C has died in the lifetime of 
the testator, his interest lapses under sec. 105, and as B has survived the testator 
his interest becomes vested and indefeasible. Therefore even though B dies in 
the lifetime of A, the legacy will go to his representatives and not to his children. 

In illustration {iv) the survivorship has reference to the death of the life tenant. 
Therefore, he who lives longer is the person intended to take the gift. Here B and C 
both die in lifetime of the tenant for life, but the last to die is C. The legacy goes 
to the representatives of C, and not to the representatives of B and C, half and half 
as in sec. 131 (ill. iv) because the testator has shown a contrary intention. Be it 
noted that section 131 is subject to, amongst others, section 125. 

In Camani v. Barefoot{l) a testator gave life interest in certain property to 
his wife and after her death equally to his three children J, C and F, or “the survi- 
vors or survivor” of them. The will contained a residuary clause in favour of wife. 
J attested the will. All the three sons survived the wife. F filed a suit for decla- 
ration that as J was incapacitated from taking under section 67 by reason of his 
having attested the will he was entitled to a moiety of the property. It was held 
that the words “ survivors or survivor ” were intended for the contingency of 
any child dying before the testator and therefore J’s share fell into the residue 
and did not go by survivorship. 


CHAPTER XI 
Of Conditional Bequests. 

Bequest upon im- 126. A bcqucst upon an impossible condi- 

possible condition. tion is Void. 

Illustrations* 

(i) An estate is bequeathed to A on condition that he shall walk 100 miles in an hour. 
The bequest is void. 

(it) A bequeaths 500 rupees to B on condition that he shall marry A’s daughter. A’s 
daughter was dead at the date of the will. The bequest is void. 

[This is sec. 113 of the Succession Act X of 1865. It applies to Hindus, etc.] 

The corresponding section of the Transfer of Property Act is 25. 

Definition. — ^A conditional legacy may be defined to be a bequest, the 
existence of which depends upon the happening or not happening of some uncertain 
event by which it is either to take place or to be defeated, Roper on Legacy, 
3rd Edn., Vol* I, p. 645. In addition to this there are other kinds of conditional 
gifts which are in the nature of onerous bequests, e.g.^ a testator bequeaths “the 
remainder of my property to my son A subject to the payment by him to my son B 
£8 per week for life, to payment by him after the death of B of £6 per week to the 
widow of B during her life or until her remarriage.” In such a case if A takes the 
legacy, he takes it subject to the obligation. A further question arises in such a 
case whether a charge is created on the residue for the payment of the weekly sum 
in favour of B. It was held in In re Lester, Lester v. Lester{m) that it only created 


{1) 26 Mad. 433. 


(m) (1942) W. N. X13. 
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a personal liability on A and no charge was created. No precise form of words is 
necessary to create a condition but when it appears that a condition was intended 
that intention must be carried into effect. Conditional bequests are not the same 
as contingent bequests. The word “ contingency ’’ has reference to the happening 
of an event ; the word condition” has reference to the doing or forbearance 
from the doing of some act. 

Conditions precedent and subsequent. — Conditions are of two kinds — 
conditions precedent and conditions subsequent. The former precede the vesting 
of estate(n), the latter are to be performed after the estate has become vested and 
if not performed may, in many cases, cause interests already vested to be divested 
or to be altogether void. Where the condition is precedent the estate is not 
vested in the grantee until the condition is performed, but where the condition is 
subsequent the estate vests immediately in the grantee and remains in him till the 
condition be broken. 

Whether a condition is precedent or subsequent must depend on the language 
in which it is framed and very little help can be derived from decided cases on the 
point. If the meaning of the context is that the condition requires something to be 
done which will take time, the argument is in favour of construing it as a condition 
subsequent. On the other hand, a condition which involves anything in the nature 
of consideration is in general a condition precedent. As a general rule, law favours 
the early vesting of estates and for that reason Courts will lean towards construing 
a condition to be subsequent rather than precedent, if there is ambiguity in the 
language{o). • The established rule for the guidance of the Court in construing 
devisees of real estate is that they are to be held to be vested unless a condition 
precedent to the vesting is expressed with reasonable clearness. In cases of 
doubt as to the nature of the condition, the presumption is in favour of treating 
the condition subseq'uent. In Gagriel Tagonu v. Evan Adeleye{p) a bequest was 
made to the son of the testator with the following words: “These devises shall 
take e'ffect upon my son attaining the age of 25 years.” It was held that the 
words “ shall take effect” were not intended to impose a condition precedent but 
they related to the devise taking effect in possession, and the devise was construed 
as vesting at the death of the testator subject to divestment if the legatee 
failed to attain 25. 

Secs. 126, 127, 128 relate to conditions precedent. 

Secs. 120, 130, 181, 132, 183, 184, 185, 186 relate to conditions subsequent. 

In this chapter on the subject of conditional bequest the rule of English law 
of construction as to conditions subsequent with or without gift over is done away 
with, (sec. 184). Whenever a condition subsequent is valid if accompanied with 
a gift over, it is equally valid without a gift over. By English law it is not so* 
If there is no gift over, the condition subsequent is disregarded, and the gift stands. 

The Law Commissioners when enacting the Act of 1865 have observed as 
follows : — “ On the subject of conditions we have deemed it right to abstain from 
introducing into India the very refined distinctions which the Court of Omncery 
has, in questions relating to personal property, borrowed from the Ecclesiastical 
Courts. We think that the words of the will should be adhered to where no 
condition inconsistent with law or morality is sought to be imposed ; that ^1 
bequests made upon illegal, immoral, or impossible conditions should be void 
and that wherever the testator’s wishes can be carried into effect, if expressed in 

(n) Sri Veerabhadra v. Chiramivi, 32 I. A 204. 

105. (p) A. T. R. (1939) P. C. 123. 

(o) Smt Dayamoyee v. Jatindra^ 68 C. !•. J. 
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cue way they ought to be permitted to take effect, if expressed in any other way; 
SD that whatever he can do by a limitation he ought to be allowed to do by imposing 
a condition. It appears also to us that whenever a condition subsequent is valid 
if accompanied with a gift over, it ought to be valid, without a gift over and ought 
not to be treated as if it had been inserted merely to frighten the legatee by an 
unmeaning threat.” 

A testator may by his will freely attach conditions to his gifts with the limi- 
tations laid down in this and the next section, viz,, that the condition should not be 
impossible of performance and should not be contrary to law or morality. A 
condition also must not be vague. If it were vague it will be void for uncertainty. 
In Nathalal v. Manek{q) the testator by his will bequeathed his property to his 
wife for life and directed that “ after her death it should be given to my brother’s 
son if he remained obedient to my wife and attains to her affairs and renders 
service to her.” During the widow’s lifetime the nephew failed to carry out 
any of the conditions but claimed the property on the ground that the condition 
was vague and uncertain and was therefore void. This contention was negatived 
and it was held that the condition was not vague. 

Impossible Condition. 

A testator may attach to his bequest conditions provided such conditions 
are not impossible of performance, are not unlawful, or contrary to public policy, 
or in general restraint of marriage. 

This section deals with impossible conditions. If the condition is impossible 
of performance the gift is void. The impossibility may have arisen at the date of 
the will as in illustration (ii) or subsequent. This section has reference to condition 
precedent. In the corresponding section of the Transfer of Property Act (sec. 25) 
the words are * ‘dependent upon a condition” which makes it quite clear that that 
section refers to condition precedent only. The word “dependent” is not used in 
this section but the words are “upon an impossible condition ” which mean the 
same thing. 

A gift does not vest when there is a condition precedent which is impossible 
to perform or becomes impossible by act of God or from circumstances over which 
neither the legatee nor the testator had any control or by the act of the testator 
himself. In illustration (i) the condition that A shall walk 100 miles in an hour 
is a condition precedent. In Illustration (i) to sec. 133, the condition that A shall 
walk 100 miles in an hour is a condition subsequent. If the condition is subusequent 
the gift takes effect and the condition is void. In illustration (ii) the condition is 
a condition precedent and it is immaterial whether A’s daughter was dead to the 
knowledge of the testator or not, as the performance of the condition appears to 
be the motive of the bequest. In such cases even if A’s daughter was alive at the 
date of the will but dies before the marriage could be solemnized, the impossibility 
will be a bar to the claim of the legatee(r). In Rajendra v. MrinaUni(s) a bequest 
was made upon condition that the legatee should re-excavate a certain tank. The 
testator himself subsequent to the will excavated the tank and the condition became 
impossible of performance. It was held that the bequest failed. But if the ful- 
filment of the condition precedent is rendered impossible by operation of law 
before the date of the will, then the condition is void and the gift remains(<). 

Condition distinguished frdm Limitation: — ^A disposition which is in 
form capable of being construed as a condition will be construed as a limitation 

(q) 46 Bom. L. R. 856. 

(r) Ai^labie v. Rice, 8 Madd. 266. 

(s) 48 Cal. 100. 


(t) In re Thomases Will, Powell v. Thomas, 
(1980) 2 Ch. 67. 



126 - 127 ] 


CONDITIONAL. BEQUESTS. 


285 


if that appears to be the testator’s intention. Thus if a testator bequeaths a life 
interest in certain property to a single woman with a proviso for its cesser in the 
event of her marrying, this will generally be construed as showing an intention to 
provide for her while she is unmarried and not as a condition in restraint of 
marriage, (Jarman on Wills, 7th Edn., p. 1436). In In reMoore{u) where the testator 
had made a provision for his sister “during such time as she may live apart from 
her husband” was construed as a limitation and not an illegal condition. 


Bequest upon 
illegal or immoral 
condition. 


127. A bequest upon a condition, the fulfil- 
ment of which would be contrary to law or to 
morality, is void. 


Illustrations. 

(i) A bequeaths 300 rupees to B on condition that he shall murder C. The bequest is void. 

(ii) A bequeaths 5,000 rupees to his niece if she will desert her husband. The bequest is 
void. 

[This is sec. 114 of the Succession Act X of 1865, It applies to Hindus, cfc.] 

The corresponding section of the Transfer of Property Act is section 25. 

Conditions against Public Policy. 


Conditions against public policy or public morality are those as to which the 
state has or may have an interest that they should remain unperformed or unful- 
filled. 111. (t) is an example of condition void as against public policy. 111. (ii) is an 
example of condition void against public morality. IlL(n) is in support of sanctity 
of marriage. Similarly inducing or facilitating or encouraging married couple to 
divorce each other are viewed with disfavour by Courts of law as being against 
public policy. In re Caborne{v) a testatrix bequeathed the residue of her property 
to her son absolutely with a proviso that “if his present wife shall be alive and 

married to him the absolute gift to him shall be 

modified in such manner that he should have an interest for life only 

.but so that if at any time during the life of my said son his 

said wife shall die or his said marriage be otherwise terminated, the absolute gift 
hereinbefore contained shall take effect as from such event.” It w^as held that the 
provision was designed or intended to encourage an invasion on the sanctity of 
marriage bond and was therefore void against public policy. 

The determination as to what is against public policy or public morality varies 
from time to time. This section applies if the condition is precedent. If the 
condition is subsequent, the condition is rejected and the gift is good. 

The case of Egerton v. Earl of Brownlow(w) is an example of subsequent con- 
dition void against public policy. In that case property was given to Lord Alford 
with a proviso that if Lord Alford died without acquiring the title of the Duke or 
Marquis of Bridgwater then the estate was to cease. It was held by the House of 
Lords that the condition was against public policy and was void and the heirs of 
Lord Alford were entitled to the property without any condition. 

Conditions against Public Morality. 

Conditions as to Religion. — ^A condition of forfeiture in case the legatee 
embraces a peculiar faith, or marries a person embracing a peculiar faith, or marries 
a domestic servant is not against public morality(a?). In In re Hewitt^ Hewitt v. 


(u) 39 Ch. D. 116. 

(v) (1943) 1 Ch. 224. 

(w) (1853) 4 H. L. C. 1. 

(a?) Hodgson v. Halford, 11 Ch. D. 959 ; Perrin 


v.Lyon, 9 East 170; Jenner v. Turner, 
16 Ch. D. 188. See, also, PutHbai v, 
Sorabjf, 25 Bom. L. R. 1099. 
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HewiU{y) a testator bequeathed his property to E for life “or until she shall take 
the veil.”' At the time of the will the testator was aware that E contemplated be- 
coming a nun, and that such step would involve her taking a vow of poverty. E be- 
came a nun in 1913 and the testator died in 1920. It was held that the gift failed. 
In In re May, Eggar v. May(z) a testatrix bequeathed £5,000 to M for life “pro- 
vided he shall not be a Roman Catholic at my death or being a Roman Catholic at 
my death shall cease to be a Roman Catholic before the e!xpiration of 12 months 
after my death until he shall after my death become a Roman Catholic.” M 
was a minor at the death of the testator but had been baptized as a Roman Catholic. 
It was held that M was not a Roman Catholic while he was a minor but as he had 
adhered to the Roman Catholic Church after attaining majority and at the age 
of 24 he was still a Roman Catholic, he had forfeited h;s interest in the legacy. 

In ff. A* Gallope v. Ma ln{a) a bequest was made by the testator to his son 
with the following words, “but should my son form matrimonial alliance with any 
but a Roman Catholic he shall forfeit his inheritance and the property so forfeited 
shall go to my wife.” The son married a girl who was baptised as a Roman 
Catholic on the day of her wedding which was performed according to Roman 
Catholic rites but the girl did not know the Ten Commandments and she could not 
say prayers. It was held that the son had fulfilled the condition. In In re 
Morrison^ s Will Trusts, Walsingham v. Blaithwaite{b) the gift was to a class with a 
provision that if any of the legatees became a Roman Catholic, the legacy should 
be forfeited. It was argued that the condition was void, because it might operate 
at a point of time beyond a period of time measured by a life or lives in being and 
the period of 21 years and might infringe the rule against perpetuities. But that 
argument was negatived. It was held that the clause in the will was capable of 
being applied separately to the interests of that legatee who took a benefit in the 
legacy and if he or she did the prohibited act and must do it within the perpetrating 
period then the condition was valid. In that case a legacy of £5,000 was bequeathed 
to A for life and after A’s death the corpus to all the children of A with the proviso 
for forfeiture. A and all of her children became Roman Catholics and it was 
held that the interest of A and the interest of all the children of A was forfeited 
from the date on which A became a Roman Catholic. 

In re Blaiberg's Will Trusts which is unreported (but which is referred to in 
Be Blaiberg[c) the testator by his codicil declared that, if any son, daughter or 
grandchild of his or the widow of any son of his should cease or fail to profess or 
intermarry with any person who should not profess the Jewish faith there was to 
be a forfeiture. Farwell, J., held that the expression “cease or fail to profess” 
was void for uncertainty. lEIe observed, “ It seems to me that the phrase ‘cease 
or fail to profess’ is a term capable of many meanings, and it would be impossible 
in my judgment in many cases to determine with any certainty whether a person 
had or had not ceased or failed to profess. Whether a person who while outwardly 
professing to be a member of the religion, in fact was not a member of it, would 
forfeit under this clause, I know not, and it would I think be impossible to 
ascertain.” 

In In re Blaiberg Morton, J., had to deal with a clause .contained in another 
codicil which was, “ And I do hereby declare that should any child or grandchild 
of mine at any time whether before or after my decease marry any person not of 
the Jewish faith such a child or grandchild shall forfeit,” etc. Morton, J., 
also held that the phrase “ not of Jewish faith ” was too vague to be enforced. 
“ It seems to me that while ‘ professing’ a faith may be a matter of outward 

W) (1926) 1 Ch- 740. (a) 7 Ind. Rul. Rang. 61. 

(%) (1^32) 1 Ch. 99. (See also Nicholls v. (6) (1940) 1 Ch. 102 ; (1939) W. N. 379. 

Rw6Iic Trustee^ 19 Aus. L. J. 324.) (c) (1940) Ch. 383. 
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observance, the question whether a person is ‘of Jewish faith ’ or not is a matter 
which lies in his or her conscience and is a matter of belief. Supposing, for example, 
that the marriage had taken place in a synagogue, to my mind that would not 
establish that the other contracting party was of the Jewish faith. In my 
view it depends on whether he holds or does not hold certain beliefs. 

The question, “ does a particular man held 

those beliefs is not to my mind a matter which a Court can ascertain with cer- 
tainty.” It was accordingly held that the clause was too vague and was void for 
uncertainty and that the forfeiture had not been incurred. This case was followed 
In re Donnas Will Trusts^ Bonn v. Moses{d) where the words were “ If any child 
of mine shall intermarry with any one not of the Jewish faith or if any child of mine 
shall intermarry with any one whose parents were not of the Jewish faith at the 
time of the birth of the person so intermarrying with any child of mine or if such 
last mentioned person shall at any time previous to such marriage have been of 
any faith other than the Jewish faith ” then and in any such case during the life 
time of such child one-half of the income of such child’s share was given over to 
the shares of the other children. Seven children survived the testator. Two 
of them subsequently married persons who did not claim to be the members of 
Jewish faith. It was held that the condition of forfeiture was void for uncertainty. 
But In re Evans(e) Farewell, J., distinguished the case of In re Blaiberg, In 
this case the forfeiture clause referred to a child or grandchild becoming a convert 
to the Roman Catholic religion. It was held that the clause was valid on the ground 
that conversion was an overt act which could be ascertained with precision. His 
Lordship observed, “ The ground upon which I came to the conclusion which I 
did in In re Blaiberg and, I think, the ground upon which Morton, J., based his 
decision was that there the forfeiture clause was contemplating a state of mind 
and that that was something which the Court could not ascertain with any 
certainty.” 

In In re Samuel^ Jacobs v, Bamsden(f) the Appeal Court overruled In re 
Blaiberg but the decision of the, Appeal Court has been reversed by the House 
of Lords(g). In that case a testator settled for the benefit of his unmarried 
daughter and her issue a share of the residue with a proviso that if “my 
said daughter Edna shall at any time after my death contract a marriage with a 
person who is not of Jewish parentage and of the Jewish faith then as from the 
date of such marriage all the trusts, powers and provisions in this my will contained 
and at that date subsisting and capable of taking effect thereafter in favour of 
(a) my said daughter contracting such marriage or (6) the person with whom, she 
shall contract such marriage or (c) any child or children thereafter to be born of 
her or (d) the issue of any such last mentioned child or children, shall cease and 
determine and be no longer exercisable and this my will shall thenceforth operate 
and take effect as if my said daughter had died at the date of such marriage.” 
After the death of the testator the daughter married a man who was not of Jewish 
parentage or faith. On appeal Lord Greene M. R. held that the conditions were 
not void for uncertainty, but operated to effect a forfeiture. In delivering the 
judgment Lord Greene M.R. observed that “the testator in this case, like many 
other testators has attempted to direct the lives of his children fro^ the grave. 
Such a thing is distasteful to people and I can well understand the desire of a Court 
to escape from such a result if the language used and the law applicable so permit.” 
On the expression “of Jewish parentage” his Lordship referred the same to religion 
but he expressed no opinion on the question whether the ^yords were too vague 
if they referred to race and not to religion. He observed, “ In my opinion, however, 
the context points rather to the fact that the testator was thinking not of race 


(d) (1944) 1 Ch. 8; (1943) W. N. 227. 

(e) (1940) Ch. C29. 


(/) (1942) 1 Ch. 1 ; (1941) W. N. 192. 

(«) Clayton v. Ramsd^n, (1943) A. C. 320. 
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but of religion It is obvious from the requirements which he 


lays down for the husband that it is a religion of which he is thinking and that 
he wishes his daughter to marry into the Jewish religion.” 

With regard to the expression “of the Jewish Faith” His Lordship observed : 

“ In my judgment an expression of this kind in such a context as this is not to be 
construed by reference to sectarian disputes or theological arguments or to degrees 
or zeal in performance of religious duties or attendance at religious ceremonies. 
A much more practical test appears to me to be required. Prima facie the question 
falls to be answered out of the mouth of the person in question. Religious faith 
is a matter so serious that it is to be assumed that in the normal case a person who 
is asked whether or not he is a Jew by religion will give a perfectly conscientious 
answer. Mr. Vaisey drew an alarming picture of this lady surrounded, like 
Penelope, by a crowd of suitors, but condemned to perpetual spinsterhood because 
she would be unable to know whether or not marriage with any one of them would 
enable her to enjoy the advantage of a romantic union without forfeiting the solid 
benefit of a settled income. I should have thought that the lady in such a situation 
could resolve the question very simply by asking the gentleman, and, if he answer- 
ed “yes” I should have thought that prima facie that was enough. At any rate 
I feel certain that the correctness or otherwise of the proposed husband’s confession 
of faith would not fall to be ascertained by calling in a rabbi to cross-examine him 
with regard to the tenets of the faith with a view to finding out whether he was an 

orthodox Jew, a reformed Jew or a liberal Jew If a man, 

when asked a serious question of this kind, whether in a drawing room or in the 
witness box answers ; “I am a Jew by faith” that I should have thought was the 
most cogent evidence that it was to that religion that his adherence was devoted 
be it zealous or lukewarm, be it wide enough to cover any strict and orthodox 
tenet of the faith or of a looser or more easy going description. Whether or not a 
person who was born of a Jew and alleged that he was a Jew had repudiated his 
religion could be established by the evidence without much difftculty.” This 
decision was reversed by the House of Lords. Lord Russel in delivering judgment 
expressed : “In my opinion on construction the words ‘ of Jewish parentage ’ 
refer to race.” As to whether both parents must be of Jewish race His Lordship 
felt doubt in construing them. “ The testator has given no information or clue 
as to what parentage or proportion of Jewish blood in the husband will satisfy the 

requirement that he should be of Jewish parentage It is 

this uncertainty of degree which prevents the divesting event from being seen 
precisely and distinctly from the beginning and which makes this condition void 
for uncertainty. The uncertainty attaching to the requirement of Jewish parent- 
age avoids the whole condition subsequent, with the result that no defeasance takes 
place.” Lord Romer also expressed a doubt whether the expression “of Jewish 
parentage” referred to race or religion. “In my opinion the words refer to race 
and not to religion or faith.” With regard to the word ‘parentage’ “I am disposed 
to think its primary meaning, when coupled with a word indicating nationality 
such as Jewish, English, French or the like is race or descent.’’ In their Lordships 
opinion if one of the two qualifications required in a permissible husband is express- 
ed in such uncertain terms that it is impossible to say of any particular individual 
whether he does or does not possess it, the whole condition is void, for it is a 
composite qualification that is required, and, it cannot be said of an individual 
that he possesses the part of the composite qualification, he cannot be said to 
possess the whole. 

On the construction of the expression “ Jewish faith” also their Lordships 
were of opinion that it was void for uncertainty. The appeal was allowed and it 
was held that no forfeiture was incurred. Lord Russels’ observations as to the 
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framing of conditions of defeasance may be quoted, “ The Courts have always 
insisted that the conditions of defeasance, in order to be valid should be so 
framed that the person affected (or the Court if they seek its guidance) can from 
the outset know with certainty the exact event on the happening of which their 
interests are to be divested. That principle was enunciated in Clamering v. 
Ellison{h) in the following words: ‘"Where a vested estate is to be defeated by a 
condition on a contingency that is to happen afterwards, that condition must be 
such that the Court can see from the beginning precisely and distinctly upon the 
happening of what event it was that the preceding vested estate was to deter- 
mine.” Following Clayton v. Bams den, the condition was held void for uncer- 
tainty in In re Mosses Trusts(i). 

Conditions in restraint of Marriage. — Formerly all conditions in restraint 
of marriage were regarded as illegal and legacies were discharged of such conditions 
whether precedent or subsequent. Now it is settled that conditions which impose 
an absolute restraint of marriage are void, but if the restraint is reasonable, 
not to marry under twenty-one, or without the consent of a certain person, and the 
like, such conditions are valid. Also a bequest to a person until that person 
marries and when he marries, then over, is a valid bequest, especially in case where 
the bequest is to a widow(j). Also a bequest to a single woman with a proviso 
for its cesser in the event of her marriage is good, the condition being construed 
as a provision for her while she remains unmarried (Jarman on Wills, 7th Edn., 
p. 1486). In In re Lanyon, Lanyon v. Lanyon(k) a bequest on condition that the 
legatee should not marry a relation by blood, was held to be void as a probable 
prohibition of marriage. 

With regard to conditions requiring marriage with the consent of certain 
persons, see commentary to sec. 128. 

Gift to Mistress. — If a bequest is made in consideration of the legatee living 
with the testator as his mistress it is void(Z). But if the bequest is made in 
consideration of past relations the bequest is good(m). 

Condition on the Legatee being of good Character. — In Manu Lai v. 
Lachman{n) a testatrix by her will bequeathed all her property to X and 
added that X will have no right to commit any act which would encumber or 
cause loss to the property and if X turned out to be of immoral character the 
property was to go to charity and X would forfeit the bequest. It was held that 
X was not of immoral character and he did not forfeit the bequest by mortgaging 
the property and the provision against alienation was bad in law. 

Condition making interest Determinable on Insolvency. — ^Note the 
difference between the Transfer of Property Act, sec. 31 and sec. 181 on this 
subject. Sec. 31 of the Transfer of Property Act corresponds with sec. 131 of this 
Act, ^.e., under both the Acts a bequest or transfer may be made with conditions 
superadded that it shall cease to exist in case a specified uncertain event shall or 
shall not happen. But sec. 31 of the Transfer of il^operty Act is subject to sec. 12 
of that Act under which a condition making the interest of the grantee determinable 
on his insolvency is void. There is no corresponding section in this Act. It would, 
therefore, appear that a condition making the interest of the legatee determinable 
on his insolvency would not be void. (See HI. vii,y sec. 120). It appears that both 
in England as well as in this country a testamentary bequest to a person defeasible 
on his becoming insolvent is valid. As regards transfer inter vivos ^ sec. 12 of the 

{h) 7 H. L. C. 707 at p. 725. {k) (1927) 2 Ch. D. 264. 

{%) (1945) W. N. 16. ll) Tayaramma'v, Sitaramasami, 28 Mad. 613. 

(j) Flossie C, Cohen v. Obediah A. CQhen, 59 (m) Ram Sarup v. Rela^ 6 AH. 313 (P. C.). 

Cal. 102. (n) A. J. R. (1932) A. 472. 
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Transfer of Property Act is a departure from this rule. The rule is also a departure 
from the English rule which sanctions such conditions, as such a prpvision appears 
to be a common forfeiture clause in English conveyances. But the provisions of 
the Bankruptcy Act in England and the Insolvency Acts in India may make such 
conditions void, if the efPect of such condition is of defeating or delaying the claims 
of the creditors. 

In Nathalal v. Manek{o) a bequest was made by the testator to his wife for 
life and “after her death it should be given to my brother’s son if he remained 
obedient to my wife and attends to her affairs and renders service to her. During 
the widow’s lifetime the nephew failed to carry out any of the conditions but 
claimed the property on her death. It was held that the condition was not void 
for uncertainty and as the nephew had failed to perform the condition the bequest 
failed. 

If the bankrupt’s interest is made to cease on his bankruptcy, but before the 
first payment becomes due the bankrupt obtains an annulment order, the forfeiture 
is not incurred(p). In In re Forder^ Forder v. Forder(q) a bequest was made 
to A for life and after his death to B and C with a proviso that in the event of any 
beneficiary becoming bankrupt such beneficiary should forfeit his interest. B 
became bankrupt in 1914. A died in 1925 and the bankruptcy was annulled in 
1926. It was held that as the forfeiture was complete, the annulment had no efPect, 
If the annulment order was made during the lifetime of A it would have been 
different. In Re Walker (r) a bequest was made to L for life “until he shall assign 
charge or otherwise dispose of it or should become bankrupt” and then to the 
children of L equally. At the date of the death of the testator L was adjudicated 
insolvent but had applied for his discharge. An order suspending discharge for 
one month was made and.it took effect after the testator’s death. It was held 
that the forfeiture had been incurred and the children of L became entitled to 
the bequest. (See also Mulla’s Law of Insolvency, pp. 335-838). 

128. Where a will imposes a condition to be fulfilled before 
the legatee can take a vested interest in the thing 
raiment of bequeathed, the condition shall be considered to 
toTMtingofU^cy! have been fulfilled if it has been substantially 
complied with. 

Illmtratiom^ 

(i) A legacy is bequeathed to A on condition that he shall marry with the consent of 
B, C, D and E. A marries with the written consent of B, C is present at the marriage. D sends 
a present to A previous to the marriage. E has been personally informed by A of his intentions, 
and has made no objection. A has fulfilled the condition. 

{ii) A legacy is bequeathed to A on condition that he shall marry with the consent of B, 
C and D. D dies. A marries with the consent of B and C. A has fulfilled the condition. 

(Hi) A legacy is bequeathed to A on condition that he shall marry with the consent of B, 
C and D. A marries in the lifetime of B, C and D, with the consent of B and C only. A has 
not fulfilled the condition. 

(it) A legacy is bequeathed to A on condition that he shall many with the consent of B, 
C and D. A obtains the unconditional assent of B, C and D, to his marriage with E. Afterwards 
B, C and D capriciously retract their consent. A marries E. A has fulfilled the condition. 

(n) A legacy is bequeathed to A on condition that he shall marry with the consent of B, 
C and B. A inarries without the consent of B, C and B, but obtains their consent after the 
marriage. A has not fulfilled the condition. 

^o) Bom. li. R. 856. appeal (1927) W. N. 134). 

(p), 20 Bom. SlO. (1939) 1 Ch. 974. 

(a) X%m)SCh. ms (1987) W, 12 (m ' 
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(vi) A makes his will whereb;^ he beg[ueaths a sura of money to B if B shall marry with the 
consent of A’s executors. B marries during the lifetime of A, and A afterwards expresses his 
approbation of the marriage. A dies. The bequest to B takes effect. 

(vii) A legacy is bequeathed to A if he executes a certainjdocument within a time specified 
in the will. The document is executued by A within a reasonable time, but not within the time 
specified in the will. A has not performed the condition, and is not entitled to receive the legacy. 

[This is see, 115 of the Succession Act Xof 1865, It applies to Hindus y etc,’\ 

The corresponding section of the Transfer of Property Act is sec. 26. 

Perforteiance of Conditions Precedent. 

With respect to the performance of conditions the general rule is that in case 
of a condition precedent, if the condition is performed cypres as it is termed, that is 
to say, if it has been substantially complied with, it will be sufficient. But where 
there is a condition precedent to the vesting of the interest of a devisee and on his 
failing to perform the condition the property is given over that condition must be 
complied with strictly. (Williams on Executors, 12th Edn., p. 819). With regard 
to conditions requiring a consent to marriage, the Court may hold a condition 
satisfied when it has been complied with substantially, though not in terms, whether 
the condition is precedent or subsequent but in case of a condition subsequent 
when there is a gift over the condition must be strictly performed. 

Conditions as to Consent to Marriage. 

With regard to the conditions requiring marriage with the consent of certain 
persons, either executors, trustees, or others, it has been decided that such consent 
must be obtained before or at the marriage and not afterwards. Consent obtained 
subsequently will not be a performance of the condition (ill. v), and the consent of 
all the executors, trustees, or other persons whose consent is required must be 
obtained, if they are in existence ; a consent of the majority is not sufficient, 
(ill. m). Where a bequest was made to a person on the condition of his marrying 
with the consent of his parents and one of the parents had died and the legatee 
married with the consent of the surviving parent, the condition is complied with, 
(ill. ii), 

A general consent to any iriarriage is sufficient(s) and a consent once given 
without any condition cannot be retracted from caprice or some bad motive unless 
the consent was obtained through fraud or deceit(^), (ill. iv). A consent may be 
conditional. A consent may also be implied as from the circumstance that the 
person whose consent was required was present or sends a present at the marriage, 
(ill. i). If the legatee marries in the lifetime of the testator with his consent that is 
sufficient(w), (ill. z;i). The condition is complied with by a first marriage and 
does not extend to a second marriage contracted without the consent of the person 
whose consent is required in the condition(u). (See ill. ii,, sec. 132). If a bequest 
is made to a legatee at 21 or upon marriage with consent, with a clause for forfeiture 
upon marriage without consent, if the legatee attains 21, the condition is extinct 
and a subsequent marriage without consent is no forfeiture(w?). (See also ill. Hi 
to sec. 132). ^ 

If the legatee takes such a step as renders impossible or indefinitely postpones 
the performance of the act required of him the legatee forfeits the legacy, (sec. 136)^ 
For example, a bequest is made to A on the condition that he marries B’s daughteri.r 
If A marries a stranger, he forfeits the legacy. This is not in consonance with the 
English law on the subj ect. In Lester v. Garland{x), a testator gave certain legacbi? 

(s) Mercer v. HalU Bro. C. C. 826. («) Crommelin v. Crommelin, 8 Ves. 227. 

(0 Dashwood v,Peyiony 18 Ves. 27. (to) Desbody v. BoymU^ 2 P. Wms. 647. 

(u) Chapman v. Perkins, (1905) A. C. 106. (as) 15 Ves. 248. 
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t^o J and M and added, “ if either of these girls should marry into the families of 
G or R and have a son, I give all my estate to him for life (with remainder over), 
and if they shall not marry” then the same was given to other person. J and M 
married into other families. Lord Thurlow held that nothing vested in the 
devisees over while the performance of the condition by J and M was possible 
which was during their whole lives ; and that their having married into other families 
did not preclude the possibility of their performing the condition as they might 
survive their first husbands. In In re Hanlon^ Heads v. Hanlon (y) a testator 
bequeathed his residuary estate upon trust to his wife for life and then to his two 
children a son and a daughter equally provided that if the daughter should marry 
A or live with him as his wife or misconduct with him or be delivered of a child 
by him then the bequest to her “ shall be absolutely void and forfeited and she 
should be deemed to have died in my lifetime as a single woman.” The daughter 
survived the testator and was unmarried. It was proved that A had married 
another woman and had left the district and the daughter had not seen him. It 
was argued on behalf of the daughter that the proviso was in terrorem as there 
was no gift over and was ineffective and void. It w^as held that the doctrine of 
in terrorem applied only to conditions relating to marriage and disputing will and 
not to other conditions to which the daughter was subjected, and that so long as 
A was alive the trustees could not pay the share of the residue to the daughter 
and there v/as an intestacy as to the daughter’s share. 

A condition whether precedent or subsequent with the consent of a named 
person is generally construed as operative only during the life of the named person. 
If that person dies in the lifetime of the testator or before any marriage, the gift 
takes effect if the condition is subsequent, (Halsbury, Vol. 84, p. 115). 

In the case of executors, trustees, guardians, etc., whose consent is requisite, 
on the death of one of the executors, trustees, etc., before the marriage of the 
legatee the consent of the surviving executor or executors is a sufficient performance 
of the condition, but if all the executors die before the marriage of the legatee a 
q^uestion may arise whether the right to give consent vests in the legal representa- 
tives of the last dying executor or whether it is confined to the executors named 
personally, and on this point Lord Eldon has laid down in Grant v. Dyer{z) that 
“ The general course of decisions go to confine the power of giving or withholding 
consent to those who are personally named and not to extend it to their repre- 
sentatives.” (Williams on Executors, 12th Edn., p. 829). 

Another question on the subject of consent arises, whether the Court will 
interfere if the executors or trustees whose consent is required refuse to give their 
consent and the answer is the Court will interfere and direct an inquiry into the 
proposed marriage and as to its propriety and if the marriage should be found 
suitable it will direct a settlement on the legatee and the issue of the marriage(a). 
(Williams on Executors, 12th Edn., p. 831). Illustration (iv) indicates that if the 
person whose consent is required withholds the consent capriciously the condition 
is deemed to have been fulfilled. That illustration, however, indicates that the 
consent is once given, and then the consent is retracted capriciously. If the consent 
is withhled ab initio by the person unreasonably or capriciously, the Court will 
interfere. It is stated that if the consent is withheld from a corrupt, vicious- or 
unreasonable cause the Court may interefere and may give the requisite consent 
if a trustee whose consentjs required refuses either to consent or dissent (Halsbury ’s 
Laws of England, Vol, 34, p. 115 footnote c). 

(!/) (1933) 1 Ch. 258; (1982) W. N. 259; 148 (a) Clarke v. Parser, 19 Ves. 1 ; Goldsmid v. 

L. T. 448. Goldsmid, 19 Ves. 868. 

(a) 2 THm 78. 
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Another question that arises for construction in connection with marriage is as 
to whether the bequest is vested or contingent. In each case it is a question of 
construction. If the marriage is an essential element of gift it will be contingent; 
if it is merely a desire the legacy will be vested. In Kumar Chandra v. Prasanna{b) 
a gift was to daughters on marriage and it was held to be not conditional. 

Condition as to Time of Performance. — Illustration (vii) forms an excep- 
tion to the rule that a condition precedent will be considered as performed if it is 
substantially performed. A condition to execute a release within a prescribed 
time has generally been construed strictly (see ill. (vii) sec. 127). Not so accord- 
ing to English law where it is held sufficient if performed within a reasonable 
time(c). Where the testator has prescribed a period within which a condition 
must be performed, this period must be strictly observed, (Halsbury, Vol. 84, 
pp. 119-120), unless such performance is prevented by fraud in which case such 
further time shall be allowed as shall be requisite (see sec. 137). 

129. Where there ig a bequest to one person and a bequest 
of the same thing to another, if the prior bequest 
Bequest to A and shall fail, the second bequest shall take effect upon 
on failure of prior the failure of the prior bequest although the failure 
bequest to B. may not have occurred in the manner contemplated 
by the testator. 

Jiliestrations. 

(i) A bequeaths a sum of money to his own children surviving him, and, if they all 
die under 18, to B. A dies without having ever had a child. The bequest to B takes efiect. 

(ii) A bequeaths a sum of money to B, on condition that he shall execute a certain 
document within three months after A’s death, and, if he should neglect to do so, to C. 
B dies in the testator’s lifetime. The bequest to C takes effect. 

[This is sec, 116 of the Succession Act X of 1865, It applies to Hindus y etu^ 

The corresponding section of the Transfer of Property Act is sec. 27, pa.ra- 
graph (1). 

Scope of the Section. — The rule laid in this section is taken from Jones v. 
We$icQmhe(d) where the devise was to a child en ventre sd mire and then over on 
the death of the child. The gift over took effect although the wife proved not to 
be enciente. The rule laid down in this section will not apply if the testator has 
expressed a contrary intention. Sec. ISO indicates an exception to this rule. Under 
the Transfer of Property Act the rule and the exception are embodied in one sec. 27. 
The second paragraph of that sec. corresponds to sec. 130. The rule laid down in 
this section is that if an ultimate gift is made to take effect on the failure of a 
preceding gift in a particular manner, but the Court can gather that the meaning 
of the testator is that the ultimate limitation should take effect on the failure 
of the preceding gift in any manner whatsoever, then, although the language in 
which the ultimate gift is expressed does not in terms apply to the event which 
had happened, the ultimate gift takes effect, and the particular manner of failure 
of the preceding gift is not a condition precedent to vesting, (Halsbury, Vol. 34, 
p. 876). 

In such cases the Courts treat the intention of the testator as having been 
effectually fulfilled by regarding a clause of apparent condition as a clause of condi- 
tional limitation — a mere qualification annexed to the bequest — so as not to require 
as in the case of a gift on a condition that the very event must be strictly fulfilled, 
e,g,y if illustration (ii) is compared with illustration (vii) to sec. 128, in both cases 

(/>) 15 C. W- N. 121 (P. C.) See, also. Nafar (c) HoUinrake v. Lister^ 1 Buss. 500. 

Chundra v. R itin Mala, 15 C. W. N.G6. (d) (1711) Free. Ch. 816. 
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the bequest is made on a condition that legatee shall execute a document within a 
specified period. In ill. {vii) to sec. 128, the condition is precedent and is required 
to be literally complied with. In ill. {ii) to sec. 129, the condition is subsequent 
with a gift over and is treated as a conditional limitation so as to give effect to the 
gift over. 

This rule will apply where there is a prior particular interest given with the 
remainder to a person unborn and on the death of the donee in remainder or on his 
death under age there is a gift over. Here though the unborn person never came 
into existence and so could not literally fulfill the condition of dying or dying under 
age, it is inferred that the gift over is to take effect whenever it can do so in 
immediate succession to the prior limitation in the manner of a remainder. This 
is illustration (i). 

This rule also applies in cases where a bequest is made with an obligation 
imposed on the donee to do some act with a gift over in default of performance ; it is 
then inferred that the gift over is also to take effect'if the donee dies in the testator’s 
lifetime without having performed the condition. This is illustration (ii). It is 
taken from Avelyn v. Ward{e). . 

** If the Prior Bequest shall fail.” — These words are important for they 
indicate that the prior bequest is valid and fails subsequently. If the prior bequest 
is void ab initio under sections 113 or 114, the subsequent bequest will also fail 
under sec. 116(/). In other cases where the prior bequest is valid but fails, the 
ultimate bequest is accelerated, e.g., in Jull v. Jacohs(g) there was a bequest to 
A for life and then to his children. The bequest to A failed as he had attested the 
will. It was held that the bequest to the children" took effect. This case was 
followed on Ajudhia v. Bukinan{h), 

Examples, 

(1) A testator provided as follows : — “ My wife is in the family way, should a son be 
born he shall be my heir on attaining proper age. In case my son dies minor my property 
shall go to my brother.” The wife gave birth to a daughter. Held : gift to brother took 

(2) A testator gives a life interest to a woman if she so long remains unmarried and 
directs that in the event of her marrying the property should go to B. The woman dies 
unmarried. The gift over to B takes effect(j). 

(3) A made a bequest to a minor son, and on his death before attaining majority to 
the widow for life and then to the daughters. The widow died first and then the son died a 
minor. It was held that the bequest to the daughters took effect(ft). 

130 . Where the will shows an intention that the second 
_ . , bequest shall take effect only in the event of the 

quest not to take uTst bcqucst faihng lu a particular manner, the 

on failure of second Dcquest shall not take effect, unless the 

“ ■ prior bequest fails in that particular manner. 

Illustration, 

A makes a bequest to his wife, but in case she should die in his lifetime, bequeaths 
to B that which he had bequeathed to her. A and his wife perish together, under circum- 
stances which make it impossible to prove that she died before Mm, the bequest to B does 
not take effect. 

]This is sec, 117 of the Succession Act X of 1865, It applies to Hindus ^ cfc.] 

(fi) Avelyn v. Ward, (1750) 1 Ves. Sen. 420. {%) Okhoymoney v. Nilmoney, 15 Cal. 282. 

(/) Ismail Haji v, Umer Abdoola, 44 Bom. (j) Eaton v. Hewitt, 2 Dr. and Sm. 184. 

Ii. R. 208. (k) Durga Pershad v. Baghunandan, 19 C. W. 

(g) (1870) a Ch, D. 703. N, &9, 

(h) 10 Cal. 482. 
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The corresponding section of the Transfer of Property Act is sec. 27, paragraph 
(2) and illustration (5). 

This section is an exception to the rule laid down in sec. 129, and the illustra- 
tion is taken from Underwood v. Wing(l). Where the intention has been Expressed 
that the gift over should not take effect unless the prior gift fails in the particular 
manner stated in the will, then that intention must be given effect to. An illustra- 
tion of the contrary intention was the case of The Official Assignee of Madras v. 
Vedavalu{m) when a bequest was made to the grandson or grandsons “who may be 
born to my son S within ten years after my death ” and if no such grandson was 
born then the property was to be divided between the granddaughters equally after 
the death of my said wife.” The testator died in 1897 and the grandson was born 
within ten years. The gift to the grandson was invalid under Hindu law being 
a gift to an unborn person. It was held that the gift to the granddaughter also 
failed. 

A bequest may be made to any person with the 
condition superadded that, in case a specified 
uncertain event shall happen, the thing bequeathed 
shall go to another person, or that in case a speci- 
fied uncertain event shall not happen, the thing 
bequeathed shall go over to another person. 

(2) In each case the ulterior bequest is subject to the rules 
contained in sections 120, 121, 122, 128, 124, 125, 126, 127, 129, 
and 130. 

Illustrations* 

(i) A sum of money is bequeathed to A, to be paid to him at the age of 18, and if he 
shall die before he attains that age, to B. A takes a vested interest in the legacy, subject 
to be divested and to go to B in case A dies under 18. 

(ii) An estate is bequeathed to A with a proviso that if A shall dispute the competency 
of the testator to make a will, the estate shall go to B. A disputes the competency of 
the testator to make a will. The estate goes to B. 

(Hi) A sum of money is bequeathed to A for life, and, after his death, to B ; but if 
B shall then be dead, leaving a son, such son is to stand in the place of B. B takes a vested 
interest in the legacy, subject to be divested if he dies leaving a son in A’s lifetime. 

{iv) A sum of money is bequeathed to A and B, and if either should die during the 
life of C then to the survivor living at the death of C. A and B die before C. The gift over 
cannot take effect, but the representative of A takes one-half of the money, and the represen- 
tative of B takes the other half. 

(o) A bequeaths to B the interest of a fund for life, and directs the fund to be divided 
at her death equally among her three children, or such of them as shall be living at her death 
All the children of B die in B’s lifetime. The bequest over cannot take effect, but the 
interests of the children pass to their representatives. 

[This is sec* 118 of the Succession Act X of 1865, It applies to Hindus^ cte.] 

The corresponding section of the Transfer of Property Act is sec. 28. The 
word “ interest ” in sec. 28, has the same meaning as the words “ the thing be- 
queathed ” in this section. 

Sub-section (1). Defeasance Clause. 

This section deals with the defeasance clause and not with repugnant provisions 
after an absolute grant. Section 188 deals with the repugnant provisions. The 

(1) 4 De. G. M. & G. 633. (m) 51 M. L. J. 182. 


131 . ( 1 ) 

Bequest over, 
conditional upon 
happening or not 
happening of speci- 
fied uncertain 
event. 
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distinction between a defeasance clause and a repugnant one is sometimes subtle, 
but the general principle of law seems to be that where the intention of the testator 
is to maintain the absolute estate conferred on the legatee but he simply adds some 
restrictions in derogation of the incidents of such absolute ownership, such a 
restrictive clause would be repugnant to the absolute grant and therefore void(^i), 
but where the grant of an absolute estate is expressly or impliedly made subject to 
defeasance on the happening of a contingency and where the effect of such defeas- 
ance would not be a violation of any rule of law, the original estate is curtailed and 
the gift over to be taken as valid and operative(o). In such a case the gift over 
takes effect whatever may be the nature of the property or of the act which is 
enjoined or prohibited (Jarman on Wills, 7th Edn., p. 1461). A clause may be 
a defeasance clause if on an express contingency happening the bequest is to deter- 
mine. It may be a limited estate or an absolute one. There may be a termination 
of the bequest with or without* a gift over and in the latter case the bequest so 
terminated would either fall into the residue or if the bequest so terminated is 
itself the residue, it will go as undisposed of to the heirs at law{p). It is quite 
competent to the testator to give an absolute estate subject to a condition of 
defeasance. In such cases the condition of defeasance is subject to the same 
limitations as a condition precedent excepting that the second bequest cannot take 
effect unless the condition is strictly fulfilled. This is provided by sub-section 
2 which expressly omits sec. 128, viz.^ substantial compliance with the condition. 
In sec. 28 of the Transfer of Property Act also similar omission is made of section 
26. The condition of defeasancy must not also contain again a defeasance clause, 
e.g., a bequest to A subject to the condition that if he died without male issue 
then over to B with a similar condition that if he died without male issue to C 
subject to a similar condition. In such a case the whole condition is void and 
A will take the gift absolutely(g'). 

Sub- section ( 2 ). 

In sub-section 2 are mentioned sections 122 and 123 (onerous bequests). It is 
not clear what is meant. In section 28 of the Transfer of Property Act, sec. 127 
(onerous bequests) is not mentioned. In section 28 of the Transfer of Property 
Act, section 10 is mentioned but the corresponding section 138 of this Act is not 
mentioned in this section. 

Illustration (i) 

The bequest vests in A but as he is a minor it is not payable immediately. If 
A attains majority, B does not take anything. Similarly if a bequest is made to A 
for life and then to B on his attaining majority with a gift over to C if B died under 
age, the gift to C does not take effect if B attains majority, though he may die in A’s 
lifetime(r). In ill. (i) there is an indication that if A does not attain the age 
prescribed in the will, the gift goes to B. But there are cases of wills where no 
such indication exists. In such a case the rule of construction is that the donee 
takes the property irrespective of such condition, (Halsbury’s Laws of England, 
Vol. 34, paragraph 145). 

Illustration (ii). Doctrine of in Terrorem 

Condition not to dispute the will. — In England a condition that the legatee 
should not dispute the will or should not interfere with the management of the 

(n) Sures Chandra v. Lalit Mohan, 20 C. W. (p) Golak Behari v. Svradhant, 68 C. L. J. 

N. 463. 246. 

(o) Govindaraja v. Manguktm PiUai, 63 Had. (g) Dhanlaami v. Uariprasad, 45 Bom. 1038. 

li. J. 911 at 933 ; Sarajn Bala v, Jyotir (r) Ernest WiUiam v. S, F. Gray, 48 Had. 

vwyee, 58 L A. 2T0 at'27T ; Badha Prasad L. J. 707. 

T. Bmee Mani, 36 Cal. 896 (B. C.). 
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testator’s estate is considered valid in law unless it is so worded as to prohibit the 
legatee from taking any legal proceedings for the protection of his rights (^), such 
conditions, however, are considered merely as a sort of terror or as it is termed in 
terrorem to the legatee and will not operate as a forfeiture by the legatee disputing 
the will, unless there is coupled with this condition a gift over on breach of the 
condition, e.g., a legacy of £100 is given to A, provided A shall not dispute the will. 
A disputes the will but the will is held valid. A does not lose his legacy. But if 
the legacy of £l00 is given over to B if A shall dispute the will, then A will lose his 
legacy if he disputes the will. (Halsbury, Vol. 84, p. 163). Illustration {ii) shows 
that such a condition is not valid, unless there is a gift over. But see sec. 134. 

Sec. 134 gets rid of this rule. If the condition subsequent is valid, if accom- 
panied by a gift over, it will be equally valid without a gift over and will not be 
considered as in terrorem. Hence in the above example A will lose his legacy in both 
the cases. In illustration (n) to this section the words used are “if A shall dispute 
the competency of the testator to make a will” and not disputing the will. Under 
sec. 28 of the Indian Contract Act every agreement whereby a party is restricted 
froih enforcing his right in a Court of law is void. It would seem, therefore, that 
the law laid down in Re Williams, supra would apply to India. 

In Cook V. Tumer{t) a condition in a will of real estate that if the devise 
should dispute the will or the testator’s competency to make it or should refuse 
when required by the executors to confirm it, the disposition in favour of such 
devise should be revoked was held to be valid in law. This case was followed in 
Soorjimonee v. Suddanand(u). 

Conditions Restraining the Legatee from Taking Legal Proceedings. — 
In some cases the testators lay down the condition that if any of the legatees shall 
go to Court regarding the administration of the property left by the testator, he 
shall forfeit the bequest or that all the costs of the litigation should be recovered 
from the legatee. Such a provision in the will will not apply to an action by the 
legatee against the executors based on wilful default and if at all applicable will 
be void for repugnancy(z?). Under sec. 28 of the Indian Contract Act every agreement 
restraining a party from enforcing his rights by the usual legal proceedings in 
Court of law is void. In Rhodes v. Muswell Hill Land Co.{w) the testator declared 
that if any dispute should arise relating to his estate it should be referred to arbitra- 
tion and declared that if any devisee or legatee should commence legal proceedings 
the devise or bequest to him shall be void. Sir John Romilly M. R. observed, 
“ I have no doubt that the clause of forfeiture has no more effect than if it had 

been altogether omitted from the will The testator 

says, I give you the property but if you resort to any proceedings whatever 
respecting it, even to secure its enjoyment, I give it to some one else ; the thing 
is absured. If a stranger got possession of the estate he would have this advantage 
the devisee could not take proceedings against him without forfeiting the estate, 
and the residuary devisee could not maintain an action against him until the 
forfeiture had occurred, so that between the two the wrongdoer by lapse of time 
and the forbearance of the devisee would acquire a good title. The consequence is 
that this provision is absurd, inconsistent and repugnant”. In Re Williams {supra) 
a testator provided that in case any action or other proceedings for the administra- 
tion of his estate by any beneficiary was commenced, the costs of all parties should 
be paid out of the plaintiff’s share. It was held that this provision did not apply 
to an action based on the footing of wilful default. The jurisdiction of the Court 
in the construction of a will is not ousted by any discretion or recommendations 


is) Be Williams, (1912) 1 Ch. 399. 

(t) 15 M. & W. 727. 

(u) (1873) Sup. Vol. I. A. 212 at p. 219. 


iv) In re Williams, (1912) 1 Ch. 399. 
(w) 29 Beav. 560. 
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by the testator that the questions of construction are to be decided by arbitrators ; 
and a direction that a beneficiary resorting to litigation for the purpose shall 
forfeit his interest is inoperative to the extent of preventing him from seeking 
the aid of the Court (Halsbury, Vol. 34, p. 162). 

Condition as to Residence. — In a condition of residence when no manner 
or period is prescribed, exclusive residence is not supposed to be made and the oc- 
casional use of the house and keeping an establishment is a sufficient compliance(a?). 
In Shyama Charan v. Samp Chandra(y) a Hindu testator bequeathed his 
property absolutely to N with a proviso that he lived in the ancestral house ; 
but if N or his son or other descendants failed to live in the ancestral house the 
property was to go to others. It was held that the condition of residence was not 
invalid ; but as N concurred in selling the house he forfeited the legacy. In 
Sifton V. Sifton(z) a testator bequeathed to his daughter the income of his property 
with the following condition: “The payment to my daughter shall be made only 
so long as she shall continue to reside in Canada.” The question raised was whether 
the residence in Canada was perpetual residence or only temporary and whether 
the direction was not void for uncertainty. It was held that the condition was a 
condition subsequent and void for uncertainty. Where residence in a particular 
place is condition of deprivation of legacy, non-residence to deprive the legatee 
must be wilful, deliberate and intentional(a). If there is a just cause for not 
living in the house, the Court will not insist on the condition(6). 

A gift of the use and occupation of a house is a gift of the rents and profits and 
the donee need not personally reside in the home but he may let it{6i). (See also 
Halsbury, Laws of England, Vol. 34, pp. 386-389.) 

Illustration (Hi) 

A bequest to A for life and then to B makes the interest of B a vested 
remainder and if B dies in the lifetime of A, his legal representatives become entitled. 
This illustration prevents such legal representatives from taking the bequest and 
that can be done by a conditional limitation. 

Illustrations {iv) and (v). Survivorship. 

If there is a gift after a life estate to a number of persons in equal shares or 
alternatively to such of them as survive the life tenant, the surviving clause is 
prima facie a divesting clause only and if none of the donees survive the life tenant 
their representatives take in equal shares(c). 

Hindu Law. — ^This section applies to Hindus but in stating the rule relating 
to defeasance of a prior absolute interest by a subsequent event it is important to 
note two qualifications, first, that the event must happen if at all immediately on the 
close of a life in being at the time of the gift and secondly that a defeasance by way 
of gift over must be in favour of some person in existence at the time of the gift or 
at the death of the testator as the case may be(d). These rules do not apply to 
cases governed by the Hindu Disposition of Property Act, 1916, and the Hindu 
Transfers and Bequests Act, 1921. A Hindu may give property to a person not 
in existence under those Acts. In Saraju Bala v. Jyotirmoyee{e) it was held that a 
Hindu may give property by way of executory gift upon an event which is to 

(aj) Tagore v. Tagore, 14 B. L. R. 60 ; 1 I. A. (a) Tincouri v. Krishna, 20 Cal. 15. 

387; In re Moir Warner v. Moir, L. R. 25 (d) Mulji v. Bai Ujam, 18 Bom. 218. 

Ch. B. 605 ; Bhoba Tatini v. Peary LaU,2^ (b^) Clive v. Clive, 2 Eq. Bep. 913. 

Cal. 646; Mnpv. Bai Ujam, 13 Born. 216. (c) Akhoy Kumar y, Indira Rani, A. 1. B. 

(y) 17 C. W. N. 39. (1931) C. 499. 

(z) (1938) A. C. 666; A. I. R. (1938) P. C. (d) Kristomoni v. Narendro, 16 I. A. 29, 

W. (e) 58 L A. 270. 
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happen if at all immediately on the close of a life in being and such a gift over 
might be a sufficient indication that only a life estate to the first taker was 
intended. 

Condition must ^ ulterior bequest of the kind contem- 

be ftiifinS. plated by section 131 cannot take effect, unless 
the condition is strictly fulfilled. 

Illustrations. 

(t) A legacy is bequeathed to A, with a proviso that, if he manies without the consent 
of B, C and D, the legacy shall go to E. D dies. Even if A marries without the consent 
of B and C, the gift to E does not take effect. 

(ii) A legacy is bequeathed to A, with a proviso that, if he marries without the consent 
of B, the legacy shall go to C. A marries with the consent of B. He afterwards becomes 
a widower and marries again without the consent of B. The bequest to C does not take 
effect. 

(iii) A legacy is bequeathed to A, to be paid at 18, or marriage, with a proviso that, 
if A dies under 18 or naarries without the consent of B, the legacy shall go to C. A marries 
under 18 without the consent of B. The bequest to C takes effect. 

[TAis is sec. 119 of (he Succession Act X. of 1865. It applies to Hindus, e/e.] 

The corresponding section of the Transfer of Property Act is sec. 29. 

This section is based on the rule that conditions which tend to the destruction 
of the estate already vested are to be construed strictly and shall not be extended 
beyond their words. The very event must happen in order to deprive the legatee 
of his legacy. Ignorance of a condition annexed to the bequest is no excuse for 
not complying with it(/). 

133. If the ulterior bequest be not valid, 
v^dit^^fsee^™ the Original bequest is not affected by it. 

llVustrations. 

(i) An estate is bequeathed to A for his life with condition superadeed that, if he shall 
not on a given day walk 100 miles in an hour, the estate shall go to B. The condition being 
void, A retains his estate as if no condition had been inserted in the will. 

{ii) An estate is bequeathed to A for her life and, if she do not desert her husband, 
to B. A is entitled to the estate during her life as if no condition had been inserted in the 
will. 

(tn) An estate is bequeathed to A for life, and, if he marries, to the eldest son of B 
for life. B, at the date of the testator’s death, had not had a son. The bequest over is 
void under section 105, and A is entitled to the estate during his life. 

[This is sec. 120 of the Succession Act X of 1865. It applies to Hindus, e/c.] 

The corresponding section of the Transfer of Property Act is sec. 30. 

The rule laid down in this section is in contrast with the rules laid down in 
sections 126 and 127. If a condition precedent is void on the ground of impossi- 
bility, illegality or immorality, the gift is void ; but if the condition is subsequent, 
the condition is rejected and the gift remains valid. The general rule is that an 
absolute interest is not to be taken away by a gift over, unless the gift over may 
itself take effect(g). The illustrations to this section indicate the three types of 
illegality. In illustration (i) the condition is an impossible condition, in illustra- 
tion (ii) the condition is immoral and in illustration (in) the condition is illegal. 

(/) In re Hodges Legacp, 16 Eq, 92 ; see also (g) Dhanlaxmi v. Hariptasad, 45 Bora, 1088* 
Be Quinton, (1926) 1 Ch. 992. 



300 


THE INDIAN SUCCESSION ACT. 


[Sec. 


Bequest condi- 
tioned that it shall 
cease to have effect 
in case a specified 
uncertain event 
shall happen, or 
not happen. 


134. A bequest may be made with the con- 
dition superadded that it shall cease to have 
effect in case a specified uncertain event shall 
happen, or in case a specified uncertain event shall 
not happen. 

Illustrations. 


(i) An estate is bequeathed to A for his life, with a proviso that, in case he shall cut 
down a certain wood, the bequest shall cease to have any effect. A cuts down the wood, 
He loses his life-interest in the estate. 

(w) An estate is bequeathed to A, provided that, if he marries under the age of 25 
without the consent of the executors named in the will, the estate shall cease to belong to 
him. A marries under 25 without the consent of the executors. The estate ceases to belong 
to him. 

(tn) An estate is bequeathed to A, provided that, if he shall not go xo England within 
three years after the testator’s death, his interest in the estate shall cease. A does not go 
to England within the time prescribed. His interest in the estate ceases. 

(in) An estate is bequeathed to A, with a proviso that, if she becomes a nun, she shall 
cease to have any interest in the estate. A becomes a nun. She loses her interest under 
the will. 

(n) A fund is bequeathed to A for life, and, after his death, to B, if B shall be then 
living, with a proviso that, if B shall become a nun, the bequest to her shall cease to have 
any effect. B becomes a nun in the life-time of A. She thereby loses her contingent interest 
in the fund. 

\This is sec, 121 of the Succession Act X of 1866, It applies to Hindus^ etc,] 

The corresponding section of the Transfer of Property Act is sec. 31. That 
section is subject to sec. 12, viz,^ a condition regarding the insolvency of the donee. 
Such a condition would be void under the Transfer of Property Act but not under 
this Act. But otherwise the condition to be attached to the gift must be a legal 
condition, (see sec. 135). If the condition subsequent is illegal, the gift will be 
good and the condition void, sec. 133. 


This section is a departure from English law, viz,<i that a gift may be made 
coupled with a condition that on the happening or not happening of a specified 
uncertain event it shall cease, and that to effectuate the defeasance a gift over 
is not necessary as required by English law. According to this section if the con- 
dition subsequent is valid, if accompanied by a gift over, it will be equally valid 
without the gift over. In England it is treated as in terrorem. The condition 
referred to in this section is a condition subsequent which terminates an interest. 
It is not a conditional limitation which creates an interest in a third person(A). In 
Veerabhadra v. Chiranjivi{i), a condition was that the legatee shall humbly apply 
for subsistence allowance. The legatee wrote a letter to the executors demanding 
the legacy. It was held that the condition was not satisfied. In Navdlchand 
V. Manekchand(j)^ a testatrix bequeathed her property to her daughter’s son but 
the devisee was not to get the full ownership until he had a son or daughter 20 
years old and if he died without children then over. It was held that the son took 
an absolute interest liable to be defeated if he died without ever having a son 
or daughter. In this case a question was raised that the first legatee taking an 
absolute estate should be restrained from alienating the property until the condi- 
tion was fulfilled. The judgment is interesting on this point (see p. 453 of the 
Report) and the same is as under, — 

‘‘ The question might arise what would happen if the legatee having an abso- 
lute estate liable to be defeated in the event of his dying without having had a son 
or a daughter dissipated the corpus of the estate during his lifetime. The ques- 


{h) 0€galdas V, Hernandos, A, I, R. (1942) (t) 28 Mad. 173 (P. C.). 

S, 145 at p. 152. (j) 23 Bom. L. R. 450. 
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tions which have come before the Courts in the case of bequests of an absolute 
estate liable to be defeated have always arisen after the death of the donee of 
the absolute estate and our attention has not been directed to any case in the Re- 
port in which a question has arisen during the lifetime of the first donee as to 
whether he could be restrained in any way in dealing with the corpus. The 
idea of an absolute estate liable to be defeated is not one which appeals to one’s 
ordinary common sense. The general idea in law is that the gift of an absolute 
estate implies that the donee’s power of alienation cannot be restricted in any 
way. Rut though the lav/ does recognise that an absolute estate can be brought 
to an end, it nowhere prescribes what restraints can be imposed upon the enjoy- 
ment of the owner of such an absolute estate while it is uncertain whether the event 
will happen which will cause it to be defeated. In the absence of any authority 
we must hold that there can be no attempt to restrain the power of alienation 
in this case.” 

An absolute interest may be defeasible in certain circumstances, but it cannot 
be cut down to a life estate by a gift over(A;). In Golak Behari v. Suradhani Dassi{l) 
the will contained the following clause, “After my death the abovementioned 
three sons of mine will become the Maliks of the properties left by me in equal 

shares, God forbid if any of my sons die without leaving any son, then his 

widow will not get any share of the property left by me but as long as she will 
live she will get such maintenance as my estate will permit There was also 
a provision that if the sons left daughters only, they will not get any share. One 
of the sons died without leaving a son and his widow claimed one-third share con- 
cending that her husband got an absolute one-third share under the will and that 
she as his heir inherited the same and the subsequent clause was repugnant to the 
absolute gift. It was observed by Mitter, J., that where it is an absolute interest, 
“ an estate of inheritance having been conferred on the legatee, and the contin- 
gency is one which is to happen, if at all, the moment the legatee dies and not 
earlier, that intention w^ould be necessarily implied, if at that moment of time 
the legatee’s absolute estate is cut down by the words used by the testator to a 
life estate, for with the death of the legatee all his interests determine, nature 
doing the final act. An absolute interest so conferred can only, when there are 
no express words of conversion into a life estate, be cut down to a life estate if 
the quality of heritability be destroyed and that can be done by the exclusion of 
all the heirs of the legatee then living.” In the will in question two only out of 
a large number of the possible heirs were deprived by the testator and, there- 
fore, the clause could not be construed as a defeasance clause and the widow was 
entitled to succeed. 

According to this decision in order that sec. 134 should apply three conditions 
must be satisfied 

{a) The absolute estate should be reduced to a life estate. 

{b) It must not set up a line of inheritance not known to Hindu law. 

(c) It must not be repugnant to the grant of absolute estate. 

“ Shall cease to take effect — These words mean that the bequest shall have 
no effect at all. It has the effect of completely destroying the bequest on the 
happening of a certain unspecified event or on a certain mispecified event not 
happening. It has nothing to do with a case where a gift absolute is merely 
modified or curtailed. 

(k) Govindbhai v. Dahayabha% 38 Bom. L. (Q 68 C. L. J. 246-,* A, I. R. (1939) C. 226. 

R. 175. 
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135. In order that a condition that a bequest shall cease to 
have effect may be valid, it is necessary that the 
Such condition event to which it relates be one which could legally 

must not be invalid ^ j*.* j* i ±. T 

under section 120. Constitute the condition of a bequest as contem- 
plated by section 120. 

]This is sec. 122 of the Succession Act X of 1865. It applies to Hindus, etc.l 

The corresponding section of the Transfer of Property Act is sec. 32. 

To render valid a cesser clause and to divest the estate already vested, the 
condition contemplated shall be such a one as can be legally given effect to. The 
reference to sec. 120 is not quite intelligible, but it prob^ably ncieans that the con- 
tingency upon which the estate is made determinable must occur within the legal 
period, e.g.^ perpetuity (>n). 


136. Where a bequest is made with a condition superadded 
Result of legatee that, unless the legatee shall perform a certain act, 


the subject-matter of the bequest shall go to 
another person, or the bequest shall cease to have 
effect but no time is specified for the performance 
of the act, if the legatee takes any step which ren- 
ders impossible or indefinitely postpones the per- 
formance of the act required, the legacy shall go 
as if the legatee had died without performing such act. 


rendering impos- 
sible or indefinitely 
postponing act for 
which no time 
specified, and on 
non-performance of 
which subject-mat- 
ter to ^o over. 


Illustrations. 

(i) A bequest is made to A, with a proviso that, unless he enters the Army, the legacy 
shall go over to B. A takes Holy Orders, and thereby renders it impossible that he should 
fulfil the condition. B is entitled to receive the legacy. 

(ii) A bequest is made to A, with a proviso that it shall cease to have any effect if 
he does not marry B’s daughter, A marries a stranger and thereby indefinitely postpones 
the fulfilment of the conditions. The bequest ceases to have effect. 

[This is sec. 123 of the Succession Act X of 1865. It applies to Hindus, etc.'\ 

Tlie corresponding section of the Transfer of Property Act is sec. 33. This 
section may also be compared with section 34 of the Indian Contract Act which 
provides that where the event upon which a contract is contingent is the future 
conduct of a living person it shall be considered to become impossible when he 
does anything which renders it impossible for him to perform. Illustration {ii) 
is not in consonance with English law on the subject. In Randal v. Payne{n) 
it was held that a gift in case J and M did not marry into certain families did not 
become impossible of performance by their marrying into other families as they 
had their whole life to perform the condition. 


Time within which the condition must be fulfilled when no time is 
specified. — ^This section lays down that where no time is specified for the per- 
formance of the act, in case where the condition is precedent, the condition must 
be fulfilled within a reasonable time. As to what is reasonable time will depend 
on the facts of each case. But where the condition is subsequent or is superad- 
ded — ^that unless the legatee shall perform a certain act, the subject-matter of 
the bequest shall go to another person, or that the bequest shall cease to have 
effect — ^if the legatee takes any step which renders impossible or indefinitely 
postpones the performance of the act required, he forfeits the legacy. 

(m) Anandrao y. Adm.^Generdl, 20 Bom, 450. (n) 1 Bro. C. C. 65. 
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137. Where the will requires an act to be performed by the 
legatee within a specified time, either as a condi- 
coSteT^^eced- be fulfilled before the legacy is enjoyed, or 

ent or subsequent, as a condition upon the non-fulfilment of which 
time!**Furt^*ttae subject-matter of the bequest is to go over to 
in case ot fraud. another person or the bequest is to cease to have 
effect, the act must be performed within the time 
specified, unless the performance of it be prevented by fraud, in 
which case such further time shall be allowed as shall be requisite 
to make up for the delay caused by such fraud. 

[This is sec* 124 of the Succession Act X of 1865* It applies to Hindus, eic.] 

The corresponding section of the Transfer of Property Act is sec. 34. As to 
the meaning of the word “ fraud ” see section 17 of the Indian Contract Act. 
The definition is not exhaustive. As a matter of fact no definition of the word 
is possible. 

Time within which condition must be fulfilled when time is specified. 

— ^The executor owes no duty to the legatee to give notice of the terms of the 
legacy even though he takes a beneficial interest in the legacy on the breach 
of the condition(o). If the performance of the condition within the time specified 
is prevented by fraud on his part, such further time will be given as the Court 
thinks proper. This section lays down that if the will requires an act to be per- 
formed by the legatee within a specified time either as a condition precedent or 
as a condition subsequent, the act must be performed within the time specified 
whether he knows of the condition or not, unless the performance of the act be 
prevented by fraud(p), (see also ill. m., to sec. 128). Mere ignorance on the part 
of the legatee is no excuse, the principle being that a person who takes by gift 
under a will cannot plead want of knowledge as an excuse for not complying with 
its provisi6ns(g). The act required to be done must be performed within the time 
specified(r). In some of the English cases, however, it has beenheld that if the legatee 
performs the act required within a reasonable time, though not within the speci- 
fied time, he will be entitled to the legacy{5). If by the fraud on the part of the 
executor or any other person interested in the will, the performance of the act 
by the legatee is rendered impossible or idefinitely postponed then section 34 
of the Transfer of Property Act provides that the condition shall be deemed to 
have been performed. There is no such provision in this section, but it is sub- 
mitted the same would be implied. 

Condition to assume Name. — In Dinsmore v. Finlay{t) the testator 
directed that no person should be entitled to a share in his estate unless he or she 
within 3 months after the testator’s wife’s death or after he or she attained 21 
whichever should last happen assume the testator’s name. H who survived the 
testator’s wife had not adopted the testator’s surname within 3 months of the 
death of the widow. It was held that the condition was a condition subsequent 
and as there was no gift over, the proviso was discretionary and not mandatory 
and the condition would be sufficiently complied with if the legatee adopted the 
name before the payment of legacy. 

(o) Re Lewis, (1904) 2 Ch. 656. (s) Taylor v. Popkam, 1 Bro. C. C. 168, Sim- 

(p) Tin Cmri v. Krishna, 20 Cal. 15. son v. Vickers, 14 Ves. 341 ; Re Packard, 

(q) Astley v. The Earl of Essex, L. R. 18 (1920) 1 Cb. 596. 

Eq. 290. (0 (1933) N. I. 89, 

(r) TuUc V. Houlditch, 1 Ves. & B. 248, 
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CHAPTER XII 

Of Bequests with Directions as to Application or Enjoyment. 

138. Where a fund is bequeathed absolutely to or for the 
Direction that benefit of any person, but the will contains a direc- 
partiOTia^^manner shall bc applied or enjoyed in a parti- 

foiio-wing absolute cular manner, the legatee shall be entitled to 
or^ fOT* beS° of ^eceivc the fund as if the will had contained no 
any person such direction. 

Illustration. 

A sum of money is bequeathed towards purchasing a country residence for A, or to 
purchase an annuity for A, or to place A in any business. A chooses to receive the legacy 
in money. He is entitled to do so. 

[This is sec. 125 of the Succession Act X of 1865. It applies to Hindus ^ etc.] 

The corresponding section of the Transfer of Property Act is sec. 11. This 
section refers to a restriction on the enjoyment of property. As regards condition 
in restraint of transfer or alienation of property such a restriction is also declared to 
be void under section 10 of the Transfer of Property Act ; there is no similar section 
under this Act but the word “ enjoyment ” would include a power of alienation. 

The word “ fund ” includes both moveable and immoveable property(t^). 
In sec. 11 of the Transfer of Property Act the word is “ interest In this sec- 
tion the expression used is “ the legatee shall be entitled to receive the fund ; ” 
in sec. 11 of the Transfer of Property Act the expression used is “he shall be en- 
titled to receive and dispose of such interest 

Repugnant Conditions, — ^This section is based on the principle that a legatee 
ought not to be compelled by the Court to do that which he may undo the next 
moment(z;) ; and that an unqualified gift will not be cut down by subsequent 
words unless they clearly have that effect(tej). The doctrine of repugnacy is based 
on the principle that one cannot both give and withhold at the same time. In 
the words of Lord Cottenham in Lassence v. Tierney{x), “ If a testator leave a 
legacy absolutely as regards his estate but restricts the mode of the legatee’s 
enjoyment of it to secure certain objects for the benefit of the legatee, upon failure 
of such objects the absolute gift prevails. Repugnant conditions are like illegal 
conditions subsequent void. 

This section will not apply if the bequest is not absolute. It has nothing 
to do with the creation of trust. The condition precedent to the coming into 
operation of the section is that the fund is bequeathed absolutely to or for the 
benefit of any person. This section has no application to the case of a gift followed 
by a direction which amounts to a trust. In such a case the gift is not to the legatee 
absolutely but to him upon a trust which is nonetheless a trust because it is in- 
troduced by some such word as “ direct ”( 2 /). 

Sec. 138 does not apply where the bequest is of life interest only*. The word 
“ absolutely ” qualifies not only the first part, viz., the word “ bequeathed ” 
but also the latter part “ for the benefit of any person ” ( 2 :), 

(u) Mokoondo v. Gonesh, 1 Cal. 104 ; PutUbai (y) Suhas Chandra Bose v. Gordhandas, 42 

V. Sorabji, 25 Bom. L. R. 1099 (P. C.). Bom. L. R. 89 at p. 113 ; (1940) Bom. 

( 0 ) Edwards v. Hall, 11 Haie, 6 ; Jehangir v. 234. 

KaiKhusru, 39 Bom. 296 (P. C.). (z) Kedar Na&i v. Gaya Nath, 52 G. L. J. 

(to) THpurari v, Jagat Tarine, 40 I. A. 37. 165 A. I. R. (1930) C. 731. 

1 Mac. A! G. 551. 




138] 


BEQUEST WITH DIRECTIONS AS TO ENJOYMENT. 


305 


If there be no absolute gift as between the legatee and the estate, but parti- 
cular modes of enjoyment are prescribed, and those modes of enjoyment fail, 
the legacy forms part of the testator’s estate, as not having in such event been 
given away from it. In the latter case the gift is only for a particular purpose ; 
in the former the purpose is the benefit of the legatee as to the whole amount of 
the legacy, and the directions and restrictions are to be considered as applicable 
to a sum no longer part of the testator’s estate, but already the property of the 
legatee But where there is no absolute gift, the legatees can take no more 

than what is given(a). 

On the same principle where a legacy is given for a particular purpose for 
the benefit of the legatee, e.g.^ to bind him apprentice(Z>), or to pay off a mortgage(c), 
or for maintenance and education(d), it is good though the purpose fails or becomes 
incapable of execution, and the legacy will not be cut down to the amount actually 
required for the named purpose, unless the surplus, after satisfpng that purpose, is 
expressly given over(e). So also if a bequest is made to legatees but the division 
is restrained for a number of years the restriction is void as being a condition re- 
pugnant to the gift(f). Where some of the terms of the will seem to show that an 
absolute gift was intended, but the subsequent clauses show that only a life in- 
terest was intended, the last mentioned words instead of being regarded as re- 
pugnant will be construed that a life estate was intended(g). On the same principle 
when property is given to a wife for the support of herself and the children it is 
given for her benefit and her children and the Court does not inquire how it is 
applied unless the children are not supported at all. Such [a question of con- 
struction arose in Jogeswar Narain v. Ram Chandra Dutt{h), where a Hindu be- 
queathed four-anna share in his Zamindari to his youngest widow and son for 
your maintenance It was contended that the widow’s interest was a limited 
one but that argument was negatived and Their Lordships held that the widow 
took the gift absolutely, that the words “ for your maintenance ” were added for 
the purpose of enabling the widow and son to live in comfort and did not neces- 
sarily mean that the widow was given a bare right of maintenance. But when 
the children are otherwise provided for and do not require support or maintenance 
they are not entitled to complain that they do not receive a portion of the fund 
which is not required for their maintenance, education and support(i), and if the 
children attain majority the obligation to maintain ceases(j). 

Examples, 

(1) A testator bequeathed a portion of his property to his son and provided that 
if the son died without marrying or if married without any lineal heir, his share should 
go to his sisters or their heirs. Held, the son took absolutely and the restrictions were 
nugatoryfA;), 

(2) A Hindu devised hts property to his daughter and provided that she and her 
husband “ should live in my house and maintain themselves and enjoy it but her Sasarias 
(relations of her husband) or her creditors have no right and if any issue be born it is the 
owner. Held, daughter took absolutely and the provisions were nugatory(Z). 

(3) A testator devised his estate, should his wife remain his widow, for the benefit of 
his wife and his children then living and any children that may be born to him of his said 


(2i) Kellett V. KeUeU, L. R. 8 H. L. 160. 

(a) Savage v. Tyers, (1872) 7 Ch. App. 356. 
{h) Barlow v. Grant, 1 Vem. 255. 

(c) Lockhart v. Hardy, 9 Beav. 379. 

\d) Welib V. Kelly, 9 Sim. 469. 

(e) Adm.-General v. Apcar, 3 Cal. 553. 

(/) Mokoondo V. Gonesh Chunder, 1 Cal. 104 ; 
Gordhandas v, Ramcoover, 26 Bom, 449 ; 
PutUbai V. Sorahji, 25 Bom. L. R, 1099 
(P. C.) at 1101 ; Adm.-General v. Money, 
15 Mad. 448 ; Cally Nath v. Chunder Nath,^ 


8 Cal. 379 ; Profulla v. Jagendra, 9 C. W. 
N. 528. 

(g) Somasundara v. Ganga, 28 Mad. 886. 

{h) 23 Cal. 670 (P. C.). 

(i) Carr v. Living, 28 Beav. 644 at 647; 
Narayani v. Adm,-General, 21 Cal. 683 
at 696. 

{j) NathaKerrav, Dhunbaiji, 28 Bom, 1. 

(fe) Sardar Nowroji v. Putlioai, 15 Bom. L. 
R. 352. 

(Z) Chunilcd v. Bhogilal, 19 Bom. L. R. 980. 
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wife thereafter. He also provided that should bis wife remain his widow, she should have 
a full life-interest in the estate, but that after her death her children and their descendants 
should take per stirpes, and in the event of his wife not remaining his widow and her child 
or children being alive then to his children in equal shares. And in the event of his wife 
contracting a second marriage, and his children dying before such marriage and without 
leaving children, his wife should take half of his estate and the testator’s brothers the other 
half. The testator’s wife remained his widow until her death, her children having all pre- 
deceased her without being married. Held that the intention of the testator by the fost 
devise was to give an absolute estate to his wife and children ^cdntly, and that the remaining 
clauses of the will were merely intended to restrict the mode in which they were to enjoy 
the gift(m). 

(4) A testator bequeathed his property to his son absolutely but directed his executors 
not to make it over to him until the son attained a certain age beyond the age of majority. 
Held that the direction was void unless the will conferred an interest in the property upon 
some person during the intervening period. The legatee was held entitled to the property 
on attaining maiority(n). 

(5) A Parsi having two sons P and J in clause 2 of his will gave his property half and 
half to them and appointed them his heirs. By clause 5 he provided that the management 
of the estate should he entrusted to J as P was of weak mind. The will further ran as 
follows : “At present P has no male issue. He has only a daughter. If P gets a male 
issue half of the estate be made over to him on his attaining full age.” LClause 11 prohibited 
alienation of the property and the will continued “ If my son P does not get a son, J is 
to give his son as P’s Palak (adopted son). All the clauses of this will are applicable to the 
adopted son.” The testator died leaving P and J ; J entered upon management of the 
property and obtained probate. P died leaving no son. J gave his son in Palak. Widow 
of P filed suit for construction. Held, when P survived the testator he took an absolute 
estate in half of the property and the directions as to management and his leaving a son 
were repugnant to the absolute bequest and were void, and that on P’s death his share 
passed to his heiTs(o). 

# 

(6) “If I die then my son’s wife G is the owner of the above property. G shall during 
her lifetime spend and enjoy out of my property and as to whatever property may have re- 
mained over after her decease, her two daughters are the owners thereof At the date 
of the will the testator had two grand daughters by G one of whom predeceased him and the 
other C survived him. Before the testator’s death another daughter was born and sur- 
vived him. Held that G took only a life estate with power of alienation in her lifetime 
by act inter vivos but not by will and P alone was entitled to the remainder(p], 

(7) A testator gave his property to his two daughters as “ owners ” or Malik but pro- 
vided that on their death their daughters shall be the heirs. Held that the daughter stock 
the estate absolutely(5). 

Condition in restraint of alienation. — ^Where the bequest to a legatee is 
absolute in terms but there is a condition restraining the legatee from spending, 
or disposing of, or alienating the subject of the bequest generally, the condition 
is void and the bequest is absolute(r). In other words, conditions which are 
repugnant to an estate already given are void, e.g., where there is a devise in fee 
followed by an absolute restraint upon alienation(5). The intention to pass 
whole estate must be clearly expressed(i). If, however, there is a disposition of 
intermediate interest the restriction is not bad(w). Also a condition restraining 
alienation of property to a particular person Or before a particular time or not 
to sell out of family is good(i;). As regards conditions in partial restraint of aliena- 
tion such a restraint is not repugnant. In Mahomed Raza v. Mt Abbas Bandi{w) 

{m) Hdliburton v. Administrator-General of Rojomoyee Dassee v. Troylukho, 29 Cal. 

Bengal, 21 Cal. 488. 260; Rameshwar v. Lachmi, 31 Cal. Ill; 

(n) Husenbhoy v. Ahmedbhoy, 26 Bom. 319. JPrevost v. Prevost, (1908) A. C. 541 ; 

(o) Jehangirv. Kaikhusru, S9 Bom, 296 (P.C.). Anantha v. Nagamuthu, 4 Mad. 200. 

(^>) Metfatlal v. Kanialal, 17 Bom. B. R. 705. {i) Sookhmoy Chunder v. SrimaH, 12 I. A. 

iq) Pcartap Chand v. Makham, (1933) Ind. 103 ; Lloyd v. Webb, 24 Cal. 44. 

Rul. L. 52. (w) Prafulla Chunder v. Jogendra Nathf 9 C. 

(r) Ashutosh V. Doorga, 5 CbI. 438 (P. C.); W. N. 528. 

Gokool Nath v. Issur Lochan, 14 Cal. 22 (») In re Macleay B. R. 20 Eq. 186 ; Doed, 

(P. C.). Gill V. Pearson, 6 East, 173. 

(«) Hood V. Oglander, 34 Beav. 518 ; ChimaU’- {w) 59 I. A, 236. 
raa- v^ Rambhaiw, 4 Bom. R. 50$ j 
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it was held that a direction restraining the transferee from transferring the property 
outside the family was valid. That was a case under the Transfer of Property 
Act. (See Mulla’s Transfer of Property Act, 2nd Edn., p. 87). 

Successive interests. — ^In Nisar Ali Khan v. Mahomed Ali Khan{oc)^ a 
testator by his will declared that he was the owner (Malik) of the property, that 
after his death his nephew should have like him the same powers of possession 
and enjoyment as owner (Malikana) if he were alive, that after the nephew the 
testator’s son if alive should succeed with the same powers, that after the son 
another nephew should succeed and after him the descendants of these legatees. 
On the death of the testator the first nephew entered into possession. The son 
filed the suit for construction. It was held that the dominant intention of the 
testator was to confer successive life interests and the plaintiff was entitled to 
succeed. Their Lordships of the Privy Council did not decide as to the effect 
of the will after the death of the plaintiff as the third tenant for life was dead. 
This case was followed in Khajeh Habibullah v. Ananga Mokan(y), Where the 
Court can collect from the language of the will that the dominant intention of the 
testator was to bequeath a certain property in succession to more than one person, 
the first in series of such person takes only a fife interest in the property and the 
words indicating that absolute interest was given to such person should be rejected 
as repugnant to the dominant intention. 

Postponement of Possession beyond Majority. — ^Where a will confers 
an absolute gift but directs that the property shall not be made over to the legatee 
until he attains a certain age, ^.g., 25 or 30, beyond majority, such a direction 
is inoperative, unless the will confers an interest in the property upon some person 
for the intervening period and the legatee is entitled to have the property handed 
over to him as soon as he attains majority(«). 

Property and Power. — ^A gift to be at the disposal of A is an absolute 
gift(a). So also, if there is a gift to A in general terms, a superadded power to 
dispose of the property in question by will, or at the donee’s death, does not cut 
down the absolute gift(6). And even a superadded power to dispose of the pro- 
perty among a particular class will not cut down the absolute interest previously 
given((?). But if the gift is to A for life, with a superadded power to dispose of the 
whole for his own benefit, A takes only a life interest if he does not exercise the 
power(d). 

Distinction between a repugnant clause and a Defeasance clause. — 
The distinction between a defeasance clause and a repugnant one is a nice one. 
One useful test that has been formulated in Govindaraja v. Mangalam Pillai{e), 
is to ascertain whether the intention of the testator is to maintain the absolute 
estate conferred on the donee with restriction in derogation of the incidents of such 
absolute ownership or whether the intetion of the testator is to extinguish the 
absolute estate on the happening of a contingency. In the first case it is a repugnant 
clause, but in the second case where the intention is to extinguish the absolute 
estate, on the happening of a contingency and where the effect of the termination 
of the said estate would not be the violation of any rule of law, the clause is a 
defeasance clause(/). 


(x) 59 I. A. 268. 
ly) (1942) 2 Cal. 363. 

(z) Gosling V. Gosling, John 265 followed in 
Htissenhhoy v. Ahmedbhoy 26 Bom. 319; 
Qosaxyi Shivgar v. Riveit Carnac, 13 Bom. 
463 ; Lloyd v Webb, 24 Cal. 44. 

(a) KelteU^r. Kellett, 3 H. L. 160. 

(b) Sbuthouse v. Bate, 16 Bcav. 132. 


(c) Homorth v. Demell, 29 Beav. 18. 

(d) See Archibald v. Wright, 9 Sim. 161 and 
other cases cited at p. 482, Theobald on 
Wills, 7th Edn. 

(e) A. I. R. (1933) M. 80 ; 63 M. L. J. 911 
at p. 913. 

(/) Golak Behari v. Sura Dhmiy (1939) 1 CaJ. 
63, 
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139. Where a testator absolutely bequeaths a fund, so as to 

Direction that sever it from his own estate, but directs that the 

mode enjoyment of mode of enjoyment of it by the legatee shall be 

toim'^resmXd^to restricted so as to secure a specified benefit for 

secure specified the legatee ,* if that benefit cannot be obtained 

benefit for legatee. legatee, the fund belongs to him as if the 

will had contained no such direction. 

Illustrations^ 

(i) A bequeaths the residue of his property to be divided equally among his daughters, 
and directs that the shares of the daughters shall be settled upon themselves repsectively 
for life and be paid to their children after their death. All the daughters die unmarried. 
The representatives of each daughter are entitled to her share of the residue. 

(ii) A directs his trustees to raise a sum of money for his daughter, and he then 
directs that they shall invest the fund and pay the income arising from it to her during 
her life, and divide the principal among her children after her death. The daughter dies 
without having ever had a child. Her representatives are entitled to the fund. 

[This is sec. 126 of the Succession Act X of 1865. It applies to Hindus, etc.] 

This section embodies the rule in Lassence v. Tierney{g), quoted in section 138. 
It is a corollary to sec. 138 ; in order to entitle the legatee to the bequest it must 
be absolute and severed from the general estate. The rule applies as well to 
testamentary gifts as to gifts inter vivos{h). It is settled law that if you find an 
absolute gift to a legatee in the first instance and trusts are engrafted or imposed 
on that absolute interest which fail either from lapse or invalidity or any other 
reason then the absolute gift takes effect so far as the trusts have failed to the 
exclusion of the residuary legatee or next of kin as the case may be(i). In Sounda- 
rajan v. Natarajan{j) this section was held not to apply because on a true construc- 
tion of the will there was no intention to confer an absolute estate on the daughters 
but the interest of each daughter was confined to an income for life and there 
was an intestacy after the termination of the life interest of the daughter. 

140. Where a testator does not absolutely bequeath a fund, 

so as to sever it from his own estate, but gives it 
Bequest of fund for Certain purposes, and part of those purposes 
^o^ses ^^some fulfilled, the fund, or so much of it as 

w^ch cannot be has not been exhausted upon the objects contem- 
fuifiiied. plated by the will, remains a part of the estate of 

the testator. 


Illustrations. 

(i) A directs that his trustees shall invest a sum of money in a particular way, and 
shall pay the interest to his son for life, and at his death shall divide the principal among 
his children. The son dies without having ever had a child. The fund, after the son’s 
death, belongs to the estate of the testator. 

(it) A bequeaths the residue of his estate, to be divided equally among his daughters 
with a direction that they are to have the interest only during their lives, and that at their 
decease the fund shall go to their children. The daughters have no children. The fimd 
belongs to the estate of the testator. 

[This is sec. 127 of the Succession Act X of 1365. It applies to Hindus, etc.] 

(g) 1 Mac. & G. 551. (P-C.) 78.; Hancock v. Watson, (1902) 

(h) Attorney General v, Lloyds Bank, (1935) A. A. C. 22. 

C. 382. (j) 52 I. A. 180; 48 Mad. 906 (P. C.) (over- 

(t) Greenwood v. Greenwood, A. I. R. (1939) JHling 44 Mad. 446)=49 M. h. J. -836. 
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This section is a counter-part to section 139. Under section 139 the bequest 
is absolute and is severed. Under this section the bequest is not absolute and is 
not severedifyom. the general estate. Under section 189 the fund belongs to the 
legatee ; under this section the fund remains a part of the testator’s estate. 

This section applies where the original gift is not absolute but only a life 
interest is given (as in the illustrations) and the bequest is for certain purposes ; 
in such a case the interest which is not exhausted upon the objects contemplated 
by the will, will remain as part of the estate of the testator. The question in 
all such cases is a question of construction whether the gift is beneficial or in trust. 

Precatory Trusts. — On the question whether a gift is beneficial or in trust, 
the English cases are numerous, (see Halsbury, Vol. 33, pp. 96-97). But the 
tendency of the modern decisions is not to construe doubtful words into a decla- 
ration of trust merely because the testator expresses a “ wish ”, “ desire ”, ‘‘ con- 
fidence ”, ‘‘ recommendation ”, “ request ”, or “ direction ”. Trusts created 
by such words are usually called “ precatory trusts ”. In the case of Lamb v. 
Eames{k), Lord Justice James said, “ In hearing case after case cited I cannot help 
feeling that the officious kindness of the Court of Chancery in interposing trusts 
where in many cases the father of the family never meant to create trusts must 
have been a very cruel kindness,” and in Be Adams and Kensington Vestry(l)y 
Lord Justice Cotton expressed, “ I have no hesitation in saying myself that I 
think some of the older authorities went a great deal too far in holding that some 
particular words in a will were sufficient to create a trust ”, 

A gift to a person for some particular purpose, whether declared or not, creates 
a trust(m). But in order that the Court may imply a trust the property to be 
subject to and the objects to be benefited must be sufficiently certain, and the 
words must be such that the Court finds them to be imperative on the first taker 
of the property. “ The rules are clear with respect to the doctrine of precatory 
trusts that the words of gift must be such that the Court finds them imperative 
on the first taker of the property and must sufficiently indicate both the subject 
matter and the objects to be benefited. If there is uncertainty as to the amount 
or nature of the property that is given over, two difficulties at once arise. There 
is not only difficulty in the execution of the trust, because the Court does not 
know upon what property to lay its hands but the uncertainty in the subject of 
the gift has a reflex action upon the previous words and tlirows doubt on the in- 
tention of the testator and seems to show that he could not possibly have intended 
his words of confidence, hope, etc. — ^his appeal to the conscience of the first taker 
— ^to be imperative words "\n). 

Therefore, mere expressions of a desire that the donee will be kind to, re- 
member, or do justice to, a certain class of persons will raise no trust. Also, if 
the donee has a wide discretion as to the objects to be benefited, e,g,^ where there 
is absolute power of disposal or words of indefinite gift followed by a ‘‘ desire ”, 
or “ recommendation ”, or “ confidence ” that the donee will, at his decease, dis- 
pose of the property amongst a particular class of persons, that will not create a 
trust. No trust will be implied from precatory words : — 

(а) Where the donee may, at his discretion, apply the property to other 
purposes. 

(б) Or, where there is an express direction that the donee’s absolute interest 
is not to be curtailed. 

{k) L. R. 6 Ch. App. 597. (n) Mussoorie Bank v. Raynor^ 4 All. 500 

(l) 24 C. D. 199 ; 27 Ch. D. 394 (see also Re (P. C.) ; 9 I. A. 70 ; Comiskey v. Bomring- 

Atkinson, (1911) 103 L. T. 860.) Hanbury, (1905) A. C. 84; Adm,-General 

(m) Corporation of Gloucester v. Osborn, 1 H. v. Lazar, 4 Mad. 244; Nathav* Dkunbaiji, 

L. 272. 23 Bom. 1. 
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(c) Or, where the precatory words are stated to be not obligatory. 

(d) Or, where the donee is to take free and unfettered. (Theobald on Wills, 

7th Edn., p. 491). * 


If there is a gift subject to trusts, the donee takes whatever is not required for 
the performance of those trusts(o). But if the gift is upon trusty the donee holds 
the property for the purposes declared and if they fail the property goes to the 
residuary legatee or the next-of-kin or the donor if the donor dies testate or in- 
testate as the case may be. 


Examples. 

(1) A Hindu by his will, after appointing executors, gave the following directions. — 
“ You should give my brothers, their wives, and children according to your wishes.” Held, 
that no trust was created by these words(p). 

(2) A testator gave all his property to his wife “ absolutely with full power to her 
to dispose of the same as she may think fit for the benefit of my family, having full con- 
fidence that she will do so.” Held, wife took absolutely(g). 

(3) A testator gave his property to his son G that the same be “ dealt with according 
as he may think j^roper and when the sons of my son shall attain 21 the same shall be divided 
between G and his sons in equal shares. Held, G took absolutely and there was no trust in 
favour of his sons(r), 

(4) A bequest is made to A with request that he should distribute it amongst such 
membeis of the family of B as he should think most deserving. Held, no trust was created, 
as the objects of the trust were not clearly indicated(5). 

(5) A testator bequeaths his land to his brother “ from generation to generation and 
for ever ’’with power to alienate by sale, etc., but directs that his brother should en/oy the 
land jointly with the testator’s wife. Held, brother not entitled to alienate during the 
widow’s lifetime and that the direction contained in the latter part was not invalid(i). 

(6) A testatrix gave “ all my property who at the time of my death shall be the abbess 
of the Franciscan convent absolutely ” and appointed her executrix. The will was attested 
by B and C, nuns of the same convent. After the date of the will B became the abbess. 
Held, B did not take the legacy absolutely but in trust for the fund of the convent and the 
gift was not invalid because of B’s attestation(u). 


CHAPTER XIII. 


Of Bequests to an Executor. 


Legatee named 
as executor cannot 
take unless he 
shows intention to 
act as executor. 


141. If a legacy is bequeathed to a person 
who is named an executor of the will, he shall not 
take the legacy, unless he proves the will or other- 
wise manifests an intention to act as executor. 


Illustration. 

A legacy is given to A, who is named an executor. A orders the funeral according 
to the directions contained in the will, and dies a few days after the testator, without 
having proved the will. A has manifested an intention to act as executor. 

{This is sec. 128 of the Succession Act X of 1865. It applies to Hindus, etc.'l 

Where a legacy is given to a person in the character of an executor and not 
as a mark of personal regard only the bequest is conditional on his accepting the 
office and the legatee is not entitled to the legacy unless he proves the will, or other- 


(o) Ikmsm v. Clarke, 18 Ves. 247. 

(p) Kumarasami v. Subraya, 9 Mad. 325. 

{q) In re Hutchinson ernd Tennant, (1878) 
8 Ch. D. 540. 

(r) Anmdrm v. Adm.-Gen&ral, 20 Bom. 450 ; 


Purmanundas v. Venayekrao, 9 I. A. 86. 

(s) Green v. Mars den, 1 Drew. 646 ; Johnston 
V. Romlands, 2 De G. & Sm. 856. 

(t) Periya v. Narayana, 23 Mad. 266. 

(tt) In re Bay^s Will Trusts, (1936) 1 Ch. 620 
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wise manifests his intention to act as executor. It is a conditional bequest, the 
condition being a condition precedent and unless the condition is fulfilled the legacy 
does not vest. The legacy is prima facie given to him for his trouble and if the 
legatee refuses the office of executor he is not entitled to it. The rule applies al- 
though the legacy be not given to the person as executor but by name and descrip- 
tion. This section applies when the executor survives the testator. If a bequest 
is made to a child of the testator and the child is also appointed executor and 
such child predeceases the testator leaving a lineal descendant such lineal de- 
scendant is entitled under sec. 109 to the legacy notwithstanding the fact that 
his father is not able to act as executor (z;). Generally speaking if a legacy is given 
to an infant as executor, he is entitled to the legacy if on attaining majority he 
accepts the office(«?). 

The English law is different. See Halsbury Vol. 14, p. 349. There it is a 
question of presumption. In England if a legacy is given to a person who is named 
as an executor the presumption is that the legacy is given to him in that character, 
and if he wishes to repel that presumption the onus will be on him to do so{x)> 
Under sec. 141 it is even doubtful whether the Court would admit parol evidence 
to rebut the presumption that the legacy was given to him in the character of an 
executor but as a mark of personal regard only, i,e., whether the legatee accepts 
the office or not he is entitled to the legacy beneficially, see Prosono Koomar v. 
Admimsirator-General(y), where the Court refused to admit parol evidence. Ac- 
cording to the English cases if a legacy is given to an executor who is named as 
one after the death of a tenant for life( 2 ), or where there is a motive expressed, 
as a gift to “ my friend and executor or where the gift is of residue(6), that 
is sufficient to rebut the presumption. 

When the legacy is attached to the office, an executor who does not act is 
not entitled to the benefit, even though he be prevented from acting by age or 
infirmity(c). Where a legacy is bequeathed to the executor along with other 
beneficiaries who are minors the executor must proceed with exceptional care 
in making the allocation to himself (^). 

Proving the Will or Manifesting an Intention to actf^ 

It is not absolutely necessary to prove the will. It is sufficient if the executor 
has done something showing an intention to act as executor. But the mere fact of 
proving the will would not be sufficient if the legatee had not the bona fide intention 
of administering the estate, but he merely procured the probate to enable him to 
violate in the grossest manner the confidence reposed in him by the testator (e). 
There is no time-limit for proving the will. The executor may prove the will 
at any time before the estate is fully administered. If the executor is abroad and 
sends a power of attorney under which another person administered the estate 
and the executor died without proving the will, it was held that he had sufficiently 
manifested his intention to act and was entitled to the legacy{/). The expression 
“ manifest an intention ’’ was considered in Bajam v. Pankajam(g) where the 
executor went to the house of the deceased to take an inventory but the widow of 
the deceased objected and he went away. After three or four days he decided to 
renounce the executorship, to avoid unpleasantness to family, and it w^as held that 
he had not manifested an intention to act as executor. 


(tj) Ramaswamy v. Kuppuswami, 13 M. L. 
J. 351. 

(2C) Re Gardner, 67 L. T. 552. 

(x) In re Howell, Liggins v. Buckingham, 
(1914) 2 Ch. 173. 

(«/) 15 Cal. 83. 

(s) Re Reeve’s Trusts, (1873) 4 Ch. D. 841. 
(a) Re Denby, 3 De. G. F. &. J. 350 ; see 


Contra, Reed v. Devaynes, 3 Bro. 0. C. 95. 
(&) Christian v. Devereuas, 12 Sim. 264. 

(e) Hanhury v. Spooner, 5 Beav. 630. 

{d) Mary Elizabeth v. Gerald, A. I. R. (1939) 
P. C. 33. 

(e) Harford v. Browning, 1 Cox. 302. 

(/) Lewis V. Mathews, 8 Eq. 277* 

(g) A. I. R. (1944) M. 337. 
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If the legatee gives directions about the funeral of the testator and is pre- 
vented by death from further entering upon his office, that is sufficient(A). 

If the executor is abroad and sends a power of attorney, that is sufficient(^). 
Annuity to Executor and Legal Adviser for his trouble. 

Where an annuity is given to an executor for his trouble it ceases when the 
duties cease( j) ; but it does not cease by reason of the institution of administration 
proceedings(^). In Sarat Chandra v. Sada Siva Mitter(l) a testator stated “ my 
present legal adviser M. should remain as legal adviser after my death for the protec- 
tion of my interest of and for the benefit of the estate and so long as he will remain 
engaged on business he shall get retainers and fees as fixed at present.’’ It 
was held that the executors were not compellable to employ the pleader for an 
indefinite period and there was no trust for the benefit of the pleader. When a 
legal adviser is appointed one of the executors, he will not be entitled to charge 
personal costs unless the will expressly provides for the payment of such costs. 

Lien — ^When an executor, who is also a beneficiary, is in default to his testator’s 
estate, the estate is entitled to a lien upon his beneficial interest, (Halsbury, Vol. 14, 
p. 217). 


CHAPTER XIV. 

Of Specific Legacies 


142 . 


Specific 

defined. 


Where a testator bequeaths to any person a specified 
part of his property, which is distinguished from 
legacy all Other parts of his property, the legacy is said 
to be specific : 


Illustrations* 


(i) A bequeaths to B — 

“ the diamond ring presented to me by C ; 

“ my gold chain ” : 

“ a certain bale of wool ” : 
a certain piece of cloth ” : 

“ all my household goods which shall be in or about my dwelling-house in 
M. Street, in Calcutta, at the time of my death ” : 

“ The sum of 1,000 rupees in a certain chest ” : 

“ the debt which B owes me ” ; 

“ all my bills, bonds and securities belonging to me lying in my lodgings in 
Calcutta 

“ all my furniture in my house in Calcutta ” : 

“ all my goods on board a certain ship now lying in the river Hughli ” : 

“ 2,000 rupees which I have in the hands of C ” ; 

“ The money due to me on the bond of B ” : 

My mortgage on the Rampur factory : 

“ one-half of the money owing to me on my mortgage of Rampur factory ” : 
“ 1,000 rupees, being part of a debt due to me from C ” ; 

“ my capital stock of 1,0001. in East India Stock ” : 

“ my promissory notes of the Central Government for 10,000 rupees in their 
4 per cent loan ” : 

“ all such sums of money as my executors may, after my death, receive in res- 
pect of the debt due to me from the insolvent firm of and Company ” ; 

“ all the wine which I may have in my cellar at the time of my death ” ; 

“ such of my horses as B may select ; 

“all my shares in the Imperial Bank of India”: 


(h) Barrisfm v. JRowley^ 4 Ves. 216 ; Prosonno (j) Hall v, Christian, 17 Eq. 546. 

Koomar v. Adm.-General, 15 Cal, 33. (k) Baker Martin, (1836) 8 Sim, 25. 

(i) Lewis v. Mathews, L. R. 8 Eq. 277. (1) 43 C. W. N. 172. 
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“ all my shares in the Imperial Bank of India which I may possess at the time 
of my death ” : 

“ all the money which I have in the 5i per cent loan of the Central Government ” : 
“ all the Governmert securities I shall be entitled to at the time of my decease 

Each of these legacies is specific. 

(ii) A, having Government promissory notes for 10,000 rupees, bequeaths to his execu- 
tors “ Government promissory notes for 10,000 rupees in trust to sell ” for the benefit of 
B. The legacy is specific. 

(Hi) A, having property at Benares and also in other places, bequeaths to B all his 
property at Benares. The legacy is specific. 

(iv) A bequeaths to B — 
his house in Calcutta : 
his zamindari of Rampur : 
his taluq of Ramnagar : 
his lease of the indigo-factory of Salkya : 

an annuity of 500 rupees out of the rents of his zamindari of W. 

A directs his zamindari of X to be sold, and the proceeds to be invested for the benefit 
of B. 

Each of these bequests is specific. 

(a) A by his will charges his zamindari of Y with an annuity of 1,000 rupees to C 
during his life, and subject to this charge he bequeaths the zamindari to D. Each of these 
bequests is specific. 

(vi) A bequeaths a sum of money — 

to buy a house in Calcutta for B : 
to buy an estate in zila Faridpur for B : 
to buy a diamond ring for B ; 
to buy a horse for B : 

to be invested in shares in the Imperial Bank of India for B : 
to be invested in Government securities for B : 

A bequeaths to B — 

“ a diamond ring ” : 

“ a horse ” : 

“ 10,000 rupees worth of Government securities ” : 

“ an annuity of 600 rujjees ” : 

“ 2,000 rupees to be paid in cash ” : 

“so much money as will produce 6,000 rupees four per cent. Government 
securities ” : 

These bequests are not specific. 

(vii) A, having property in England and property in India, bequeaths a legacy to B, 
and directs that it shall be paid out of the property which he may leave in India. He also 
bequeaths a legacy to C and directs that it shall be paid out of property which he may 
leave in England. No one of these legacies is specific. 

[This is sec. 129 of the Succession Act X of 1865. It applies to Hindus t etc.] The words 
'’^Central Governmenf*^ in ill (i) have been substituted for the words ^'Government of India'*'* by 
Government of India (Adaptation of Indian Lams) Order 1987). 

The word ‘‘ legacy ’’ is not defined in this section. In England the word 
“legacy” or “bequest” denotes a gift of personal estate and the word “devise” 
denotes a gift of real estate. There is no such distinction under this Act and the 
word “legacy” is used for denoting a gift of moveable or immoveable property, 
(See ill. iv). 

Legacies are ordinarily divided into two classes namely specific legacies and 
general legacies. There is also a third kind of legacy called demonstrative legacy. 
It is not always easy to determine to which of these classes a given legacy belongs, 
but the distinction is important. A specific legacy is defined by this section as 
being a specified part of the testator’s property and it must be a part as distinguish- 
ed from the whole of his property. It must be identified by a sujBBcient description 
and separated in favour of the particular legatee from the general mass of the 
testator’s property. The definition given in this section corresponds with the 
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definition in the judgment of Jessel, M.R., mBothomley y, Sherson{m), In order to 
determine whether a legacy is specific or not the following tests may be applied 

{a) It must be a part of the testator’s property. 

{b) It must be a part specifically as distinguished from the whole, i,e., a 
severed or distinguished part. 

(c) It must not be of the whole of the testator’s property or of the general 
residue. 

{d) It should be taken in the condition in which it is. The use of the word “my” 
before the thing bequeathed has always been considered to be a factor almost 
conclusive in determining that the legacy is specific. 

A general legacy may or may not be a part of the testator’s property. It is a 
gift of something which in the event of the testator leaving sufficient assets must be 
raised by his executor out of his general estate. There is no definition of general 
legacy in this Act. 

A demonstrative legacy is defined under sec. 150. It consists of a pecuniary 
legacy payable out of a particular fund. The distinction between a specific legacy 
and a demonstrative legacy is given in the Explanation to sec. 150. 

Distinctioai between General and Specific legacies. — (1) In case of 
General legacies general legacies if the assets of the testator after payment of 
abate on deficiency debts, necessary expenses, and specific legacies are not sufficient 
of assets. to pay all the general legacies in full, they abate proportionately, 

(sec. 327). A specific legacy, so long as the specified thing is in the testator’s 
possession, is not liable to abatement with the general legacies on a deficiency of 
assets, (sec. 149). On the other hand, if the thing specifically bequeathed does not 
at the time of his death belong to the testator or is converted into property of 
another kind, in other words if the legacy is adeemed^ the specific legatee will not 
be entitled to any recompense or satisfaction out of the general estate. 

(2) Again, in case of a specific bequest to two or more persons in succession 
the property specifically bequeathed should be retained in the same form, though it 
be of a wasting nature and notwithstanding that there is a danger that one object of 
the testator’s bounty will be defeated by the tenancy for life lasting as long as the 
property enures, (sec. 147). But if the property is not specifically bequeathed but 
is a general bequest to two or more persons in succession, and if the property is of a 
wasting nature then the rule is that it is to be converted into permanent property, 
in other words, it must be invested in authorized securities, (sec. 148). 

(3) A specific legacy carries income or interest from the testator’s death, 
(sec. 349). A general legacy carries interest from the expiration of one year after 
the testator’s death, (sec. 351). 

(4) A specific legatee takes the bequest subject to all incumbrances existing 
at the death of the testator and clear the incumbrance, (sec. 167). 

Examples of Specific Legacies. 

Money stocks and Shares — Prima facie a money legacy or legacies of stocks 
and shares are general legacies, or pecuniary legacies (sec. 145). But a bequest of 
“Rs. 1,000 in a certain chest” or “Rs. 2,000 which I have in the hands of C” or 
“the money due to me on the bond of D” are specific legacies, (see ill. i), A money 
legacy is not specific even though the security in which the money is invested is 
described in the will, (sec. 143). 


(m) L. R. 20 Eq. 304t. 
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The word “my*’ will indicate a specified part of the testator’s property parti- 
cularly in respect of stocks and shares, “all my bills, bonds and securities 
belonging to me lying in my lodgings in Calcutta,” “my capital stock of £1,000 in 
East India Stock,” “my promissory notes of the Government of India for 10,000 
rupees in their 4 per cent Loan,” “all my shares in the Imperial Bank of India” 
(see ill. i). 

But a bequest in general terms of a certain amount of any kind of stock is not 
a specific bequest, although the testator was possessed of the specified kind of stock 
of an equal amount, (see. 144). In In re Gage, Crozier v. Gutheridge{n), a testator 
bequeathed to his niece £1,150 five per cent War Loan in the following words, “I 
give and bequeath unto my niece E, the sum of £l,150 five per cent War Loan 
of 1929-47 ”. At the date of the will the testator held £l,150 War Loan of that 
denomination ; but the loan was in accordance with the Government notice ordered 
to be redeemed and was repaid in cash. There were no War Loans of the denomina- 
tion in the possession of the testator at his death. It was contended that the 
bequest was specific and adeemed. It was held that the bequest was a general 
bequest and not adeemed and the legatee was entitled to call upon the executor 
to purchase for her three and a half per cent War Loan of £l,150. The absence of 
possessive pronoun “my”, was an indication that the bequest was not specific, 
(see judgment at p. 539). 

Debt. — bequest of debt due to the testator may be specific, e,g,, “the debt 
which B owes me,” “the money due to me on the bond of D,” “my mortgage on the 
Rampur Factory.” But if the legacy is given out of a debt due to the testator from 
a third person it will be demonstrative (ill. i., sec. 150). 

Land. — ^Every devise of land, is specific(o), (ill. Hi), A bequest of leasehold 
property is specific(p) (see also ill. i, to sec. 147). Also a devise of land to be sold 
and divided among certain persons makes them specific legatees, (ill. iv,, last 
illustration). A bequest of an annuity out of the rents of immoveable property 
is specific, (ill. iv). But if the apparent intention of the testator is to give an 
annuity at all events but directs that it should be paid out of the rents of a property 
the legacy is demonstrative, (ill. u., sec. 150). If the immoveable property is 
charged with an annuity the l3equest will be specific, (ill. v), A mere gift, however, 
of a legacy to be paid out of or charged on immoveable property will not be specific, 
(ill. m., sec. 150). A bequest of rent-producing property to the trustees on trust to 
apply the rents and profits for the benefit of a legatee is not a specific bequest as the 
rents and profits are liable to fluctuate(§^). In Bhagirathihai v. Advocate-Gencral(r)y 
a testator stated in his will that the monthly rent of his property was Rs. 1,000 and 
directed that out of the rent Rs. 125 be paid to each, his wife and three daughters, 
per month and Rs. 500 per month to his wife for family expenses. It was held that 
the bequests were specific. 

Bequest of certain 143. Where a certain sum is bequeathed, 

sum ■where stocks, the legacy is not specific merely because the 
vested are des- stock, txmds or securities in which it IS mvested 
cribed. are described in the will. 

Illustration 

A bequeaths to B — 

“ 10,000 rupees of my funded property : 

{«) (1934) 1 Ch. 536. {q) Bai Bhikaiji v. Bai Dinbai, 13 Bom. L. 

(o) Forrester v, Leighy Amb. 171 ; Hensman R. 319, 

V. Fryer, (1868) L. B.. 3 Ch. 420. (r) 39 Bom. L. R. 497. 
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“ 10,000 rupees of my property now invested in shares of the East Indian Railway 
Company ” : ^ 

“ 10,000 rupees, at present secured by mortgage of Rampur factory ” : 

No one of these legacies is specific. 

[This is sec> 130 of the Succession Act X of 1865, It applies to Hindus ^ eic.] 

A money legacy is prima facie a general legacy and the mere description of the 
securities in which the money is invested is indicated will not make it a specific 
legacy. A legacy of a certain number of shares of a particular description is not 
specific(5). But if the gift of a sum of stock is coupled with a direction that if the 
stock is not in existence, the executors should out of the residue of the estate 
purchase enough to make up the deficiency, it will make the legacy specific(<). 
The word “my” preceding the word stock or fund is sufficient to render the legacy 
specific, (ill, i., sec. 142). 


144. Where a bequest is made in general terms of a certain 
Bequest of stock amount of any kind of stock, the legacy is not 
where testator had, specific merely becausc the testator was, at the 
equat^OT °^eSer possessed of stock of the speci- 

amount of stock of fied kind, to an equal or greater amount than 
same kind. amount bequeathed. 

Illustration 

A bequeaths to B 5,000 rupees five per cent Government securities. A had at the date 
of the will five per cent Government securities for 5,000 rupees. The legacy is not specific. 

[T^ts is sec. 131 of the Succession Act X of 1865. It applies to Hindm, etc.] 

The mere circumstance that the testator has at the date of his will stocks or 
securities of the specified kind of equal amount or of greater amount than the 
amount bequeathed is not a ground upon which the Court can conclude that the 
legacy is specific, unless there is a clear description in the will to show that the 
testator meant to give to the legatee the particular shares of which he was possessed 
at the date of his will, e.g,, “all my shares in the Bank of Bengal” as in illustration{^) 
to sec. 142. If the intention is to give the identical stock of which the testator 
was possessed at the date of the will, the legacy is specific. 


145. A money legacy is not specific merely because the 
Bequest ofmoney directs its payment to be postponed until 

IS 

a 

Illustration 


until part of tes- soixie part of the property of the testator h 
tator’s property been reduced to a certain form, or remitted to 
certain place. 


A bequeaths to B 10,000 rupees and directs that this legacy shall be paid as soon as 
A’s property in India shall be realised in England. The legacy is not specific. 


[This is sec. 132 of the Succession Act X of 1865. It applies to Hindus, etc.] 


A testator directed that his land should he sold and out of the sale proceeds 
certain money legacies should be paid to his widow and two daughters. It was held 
that the legacies were not specific{t^). 

Also a legacy of money to procure a specified object for the legatee, as a sum 
to buy a house or to buy a ring is a general legacy, (ill. vi., sec. 142). Again, where 


Is) Be Gray, 36 Ch. D. 205. 

[t) V Martin, 7 Hare 471. 


(tt) Bajanikant v. Kiko, 34 Bom. L. R. 1124. 
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sums of money are bequeathed by a testator who has property in England and India 
to persons resident in each place, with a direction that they shall be paid out of the 
assets in the respective countries, such a direction will not constitute the legacies 
specific (ill, vii,, sec. 142). 

The test to try whether a bequest is or is not specific is to inquire what would 
be the result if there had been pecuniary legacies with a deficient fund or a necessity 
for a sale for payment of debts, ^.e., to inquire whether or not in such a case the 
bequest would have been protected in competition with the clauses of pecuniary 
legatees(t?). 

146. Where a will contains a bequest of the residue of the 

When enumerated property along with an enumeration of 

articles noTdecmld somc items of property not previously bequeathed, 
specifically bequca- the articles enumerated shall not be deemed to be 
specifically bequeathed. 

{This is sec. 133 of the Succession Act X of 1865. It applies to Hindus , etc.] 

A general residuary clause merely because it enumerates some properties 
specifically will not be construed as constituting specific legacies of the articles enu- 
merated (r£j). But if the specific articles enumerated in the residuary gift are 
distinguished by such words as “as well as” “together with” or “and also” the gift 
will be specific(aj). 

147. Where property is specifically bequeathed to two or 
Retention, in more persons in succession, it shall be retained in 

fonn, of specific tjje form in which the testator left it, although it 
jieisons in succes- may be of such a nature that its value is continually 
decreasing. 


Illustrations 

(i) A, having lease of a house for a term of years, fifteen of which were unexpired 
at the time of his death, has bequeathed the lease to B for his life, and after B’s death to C. 
B is to enjoy the property as A left it, although, if B lives for fifteen years, C can take nothing 
under the bequest, 

(ii) A, having an annuity during the life of B, bequeaths it to C, for his life, and, after 
C’s death, to D. C is to enjoy the annutiy as A left it, although, if B dies before D, D can 
take nothing under the bequest. 

[This is sec. 134: of the Succession Act X of 1865. It applies to Hindus t efc.] 

In the case of general legacies or in the case of the bequest of residue of the 
testator’s property if the bequest is to two or more persons in succession, then the 
intention of the testator is that his legatees should enjoy the thing bequeathed in 
succession. In order to give effect to the intention the rule is that such parts of the 
estate as are of a wasting or perishable character or are represented by securities of a 
hazardous nature should be converted and invested in approved securities, (see sec. 
148). This section is an exception to this rule. If the intention of the testator is 
that the property should be enjoyed in specie, that intention must be given effect to, 
although the property may be of a wasting nature. 


(v) Non man v. Norman, (1919) 1 Cb. 297. {*1’) FitzwU'iani v. Kelly, 10 Hare, 274; Mills 

(w) Taly&r v. Taylor, 6 Sim. 248 ; Fielding v. v. Brown, 21 Beav. 1. 

Ptesion, 1 De G. <& J. 438. 
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148. Where property comprised in a bequest to two or 
more persons in succession is not specifically be- 
queathed, it shall, in the absence of any direction 
to the contrary, be sold, and the proceeds of the 
sale shall be invested in such securities as the High 
Court may by any general rule authorise or direct, 
and the fund thus constituted shall be enjoyed by the successive 
legatees according to the terms of the will. 

Illustration 


Sale and invest- 
ment of proceeds of 
property bequea- 
thed to two or 
more persons in 
succession. 


A, having a lease for a term of years, bequeaths all his property to B for hfe> and, after 
B’s death, to C. The lease must be sold, the proceeds invested as stated in this section 
and the annual income arising from the fund is to be paid to B for life. At B’s death the 
capital of the fund is to be paid to C. 

[This is sec. 135 of the Succession Act X of 1S65. It applies to HinduSt etc.] 


The rule laid down in this section is known as the rule in Howe v. Dartmoulh 
(Earl){y). In England this rule has undergone a considerable change. The rule 
was applied in In re Troloppe^s Will 2"rust${z). But in In re Fawcett, Public 
Trustee v. Dugdale{a), Farwell, J., makes the following observation : — “ The 
rule in Howe v. Dartmouth was based upon the equitable idea of treating that 
which ought to be done as having been done, and accordingly the general rule 
was that the tenant for life was entitled to whatever the investments, if they were 
sold and reinvested in consols, would produce. To that extent, and to that extent 
only, he was entitled to payment on account of income. In more recent years 
the practice has generally been to give to the tenant for life interst at 4 per cent 
upon the capital value of the unauthorized investments. The reason for the 
alteration of the rule was, I think, due to the fact that the range of authorized 
investments has been very greatly extended in comparatively recent years, and 
accordingly the Court took the view that a rate of interest which might be higher 
than that which was produced by consols would be reasonable rate to allow to 
tenant for life, since there was, at any rate, some possibility that trust funds 
would be invested in securities returning such income. The general, although not 
the universal, rule is now to allow 4 per cent. In order to give effect to that rule 
it appears to me that in a case of this kind it is the duty of the trustees to have 
the unauthorized investments valued as at the end of the first year after the 
testatrix’s death. During that year the executors are given time to deal with the 
estate as a whole. At the end of it comes the time when in my judgment, any 
unauthorized investments which they still retain should be valued and the tenant 
for life becomes entitled to be paid 4 per cent on the valuation of the whole of the 
unauthorised investments. To- that extent these tenants for life are entitled 
to receive income in each year and that income, 4 per cent on the capital value 
of the unauthorized investments, must be paid out of the actual income received 
from the unauthorized inves1|nents, that is to say, the trustees will receive the 
whole of the dividends which the unauthorized investments pay and there will be 
no apportionment. Those dividends will be applied in the first instance in paying, 
so far as they go, 4 per cent on the capital value of the unauthorized investments. 
If the income received on the unauthorized investment is more than sufficient to 
pay 4 per cent, then the balance will be added to the capital and it will form part 
of the whole fund in the hands of the trustees. If, on the other hand, the income 
actually received from the unauthorized securities is not sufficient to pay 4 per cent 


(y) 7 Ves. 137. 

{z) (1927) W. N. 77. 

(a) (1940) 1 ch. 402; see also In re Wood'- 


houscy Public Trmtee v. WoodJiouse^ 
(1941) 1 ch. 832. 
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in each year to the tenants for life, they will be entitled to immediate recoupment 
out of the capital, but when the unauthorized investments are sold the trustees will 
then have in their hands a fund representing the proceeds of sale of the unauthorized 
investments together with any surplus income which may have accrued in the 
earlier years ; out of those proceeds of sale the tenants for life will be entitled to 
be recouped so as to provide them with the full 4 per cent, during the whole period 
and they will be entitled to be refunded the deficit calculated at 4 per cent simple 
interest but less tax. In that way it appears to me the rule can be worked out 
satisfactorily as between capital and income and the balance will be held as evenly 
as possible between those two opposing interests. No doubt it is the duty of the trustees 
to realize the unauthorized securities as soon as conveniently may be, but until 
that has been done that, in my view, is the right wa}" of dealing with the matter.” 

In this case there was no power to postpone the sale and the judgment docs 
not necessarily appl}" in a case where there is an express power to postpone ; other 
considerations may arise in such a case, but where there is no power to postpone 
and there is a trust for sale and reinvestment in trustee securities the judgment 
indicates the right way in which the administration of the estate should be pro- 
ceeded with. (See p. 407 of the Report). 

If the instrument empowers the executors to postpone the sale at their dis- 
cretion, then in order to exclude the operation of the rule, the executors must 
actually exercise their powers of postponement and when they have done so any 
resulting income is to be regarded as capital and the life tenant will have no claim 
to an apportionment being made(&). Under this section all properties are directed 
to be converted whether they are or are not of a wasting nature. If the property is 
not specifically bequeathed and if the bequest is to two or more persons in suc- 
cession, then it is the duty of the executor to sell it and the sale proceeds should 
be invested in the authorized securities. This rule must be applied, unless there 
is a direction in the will to the contrary. This rule does not apply in the case 
of immoveable property situate in a foreign country(c). 

there is a deficiency of assets to 
legacies,* %eaflc pay legacies, a specific legacy is not liable to abate 

legacy not to ahate with the general legacies, 
with general lega- ° 

cies. 

[This is sec. 136 of the Succession Act X of 1865. It applies to Hindus, etc.] 

The advantage of a specific bequest is that it is not subject to abatement like 
general legacies if the assets are not sufficient. If the assets are insufficient to pay 
all the general legacies in full, then they abate pro rata (sec. 327) and the executor 
has no right to prefer one legatee over another. Specific legacies are not subject to 
abatement with general legacies. If the thing specifically bequeathed exists at the 
date of the death of the testator and if other assets of the testator are sufficient to 
pay all his debts, then the thing specifically bequeathed must be given to the 
legatee by the executor, (sec. 328). But when the assets are insufficient to pay all 
the debts of the testator, then the specific legacies will abate rateably inter se, 
(Halsbury, Vol. 14, p. 277). In Bhagirathibai v. Advocate-General{d), a specific 
bequest was made of certain amount out of the rent of an immoveable property 
to the testator’s wife and three daughters. The rent having fallen down it was 
held that the payment should abate in proportion to the rent. 

The disadvantage of a specific bequest is that if the thing specifically bequea- 
thed does not exist at the death of the testator, the legacy is adeemed, i.e., it fails 

(&) Re Hey^s Settlement and Will Trusts, 235- 

(1$45) All. E. R. 618. (d) 39 Bom. E, R. 497. 

(c) Re Moss, Moss v. Valentine, (1908) 2 CK. 
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entirely (sec. 152), and the legatee has no claim whatsoever over the other assets of 
the testator. 


CHAPTER XV 
Of Demonstrative Legacies. 

150. Where a testator bequeaths a certain sum of money, 
or a certain quantity of any other commodity, 
le^e^dehned*’^^ refers to a particular fund or stock so as to 

constitute the same the primary fund or stock 
out of which payment is to be made, the legacy is said to be de- 
monstrative. 

Explanation. — ^The distinction between a specific legacy and 
a demonstrative legacy consists in this, that — 

where specified property is given to the legatee, the legacy is 

specific ; 

where the legacy is directed to be paid out of specified pro- 
perty, it is demonstrative. 

lllusb ations 

(i) A bequeaths to B 1,000 rupees, being part of a debt due to him from W. He 
also bequeaths to C 1,000 rupees to be paid out of the debt due to him from W, The legacy 
to B is specific, the legacy to C is demonstrative. 

{ii) A bequeaths to B — 

“ ten bushels of the com which shall grow in my field of Green Acre ” : 

“ 80 chests of the indigo which shall be made at my factory of Rampur ” : 

“ 10,000 rupees out of my five per cent promissory notes of the Central Govern- 
ment ” : 

an annuity of 500 rupees “ from my funded property ” : 

“ 1,000 rupees out of the sum of 2,000 rupees due to me by C ” : 

an annuity, and directs it to be paid “ out of the rents arising from my taluk 
of Ramnagar 

(in) A bequeaths to B — 

“ 10,000 rupees out of my estate at Ramnagar,” or charges it on his estate at 
Ramnagar : 

“ 10,000 rupees, being my share of the capital embarked in a certain business.” 

Each of these bequests in demonstrative. 

[This is sec, 137 of the Succession Act X of 1865. It applies to Hindus^ etc. The words 
Central GovernmenV^ in illustration (i) are substituted for the words ^^Government of India^^ 
by Government of India Adapatation of Indian Laws Order ^ 1837,^ 

The definition of a Demonstrative Legacy is given in this section. It consists 
of a pecuniary legacy, i,e,, “a certain sum of money or a certain quantity of any 
other commodity,” payable out of a particular fund or stock which fund or stock 
is the 'primary source out of which the payment is to be made. Such a legacy has 
the following advantages : — 

(a) It is not adeemed by the total or partial failure at the testator’s death 
of the fund out of which it was directed to be paid, but becomes payable out of the 
general assets of the testator, (secs. 151 and 153). But this rule does not apply 
where there are directions to the contrary in the will(e). 

(&) It does not abate with the general legacies until after the particular fund 
is exhausted. It only abates when it becomes a general legacy by reason of the 
failure of the fund(/). 


(c) Chinnam v. Tadikonda, 29 Mad. 155. 

(/) Bha§fruthibai v. The Adv,-’Gen€rali 89 Bom. 


Ii. R. 497; A. L R. (1937) B 384. 
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Explanation. — ^The distinction between a specific legacy and a demonstra- 
tive legacy is given in the explanation. A demonstrative legacy is in its nature 
a general legacy. The only distinction between a general legacy and a demons- 
trative legacy is that where a specific property is indicated out of which the 
legacy is payable it becomes a demonstrative legacy. An illustration of demons- 
trative legacy is in Rajam Kant v. Keki{g) where the testator directed that his 
land be sold and out of the sale proceeds Rs. 10,000/ be paid to his wife and 
Rs. 4,000 to his daughter. It was held that the legacies were demonstrative. 

151. Where a portion of a fund is specifically bequeathed 
Order of pavment and a legacy is directed to be paid out of the same 

Td to be^^^id^^out portion Specifically bequeathed shall first 

of fund tbe^subj^ect be paid to the legatee, and the demonstrative 
of specific legacy. legacy shall be paid out of the residue of the fund 
and, so far as the residue shall be deficient, out of the general 
assets of the testator. 

Illustration 

A bequeaths to B 1,000 rupees, being part of a debt due to him from W. He also 
bequeaths to C 1,000 rupees to be paid out of the debt due to him from W. The debt due 
to A from W is only 1,500 rupees ; of these 1,500 rupees, 1,000 rupees belong to B, and 500 
rupees are to be paid to C. C is also to receive 500 rupees out of the general assets of the 
testator. 

\This is sec. 138 of the Succession Act X of 1865. It applies to Hindus, etc.] 

Order of Payment. — When there is a specific bequest of a portion of a fund 
and also a legacy directed to be paid out of that fund (demonstrative), then the 
order for payment is as follows : — 

O (1) The specific bequest must be paid first. 

(2) Out of the residue the demonstrative legacy should be paid. 

(3) If the residue is not sufficient to pay the demonstrative legacy in full, the 
rest of the demonstrative legacy must be made good out of the general assets of the 
testator. 

CHAPTER XVI 
Of Ademption of Legacies. 

152. If anything which has been specifically bequeathed 
Ademption ex- does not belong to the testator at the time of his 

plained. death, or has been converted into property of a 

different kind, the legacy is adeemed ; that is, it cannot take effect, 
by reason of the subject-matter having been withdrawn from the 
operation of the will. 

Illustrations 

(i) A bequeaths to B — 

“ the diamond ring presented to me by C ” : 

“ my gold chain ” : 

“ a certain bale of wool ” : 

“ a certain piece of cloth ” : 

“ all my household goods which shall be in or about my dwelling house in 
M. Street in Calcutta, at the time of my death.” 

A in his lifetime, — 

sells or gives away the ring : 


21 


(g) 84 Bom. L. R. 1124; (see also Sahib Mirza v, XJindaKhanum,l9 Cal. 444. 
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converts the chain into a cup : 
converts the wool into cloth : 
makes the cloth into a garment : 

takes another house into which he removes all his goods. 

Each of these legacies is adeemed. 

{ii) A bequeaths to B — 

“ the sum of 1,000 rupees in a certain chest ” : 

“ all the horses in my stable.” 

At the death of A, no money is found in the chest, and no horses in the stable. The 
legacies are adeemed. 

{iii ) A bequeaths to B certain bales of goods. A takes the goods with him on a voyage. 
The ship and goods are lost at sea, and A is drowned. The legacy is adeemed. 

[This is sec» 139 of the Succession Act X of 1865» It applies to Hindus^ etc*] 

Definition: — ^Ademption may be defined to be the failure of a specific bequest 
or devise through its subject not being in existence in specie at the time of the 
testator’s death as a part of his estate(/i). o It is only the specific legacy that is 
liable to ademption. A demonstrative legacy is not subject to ademption (sec. 
153). As explained in this section a specific gift may be adeemed by the subject- 
matter of the gift afterwards, during the testator’s life, ceasing to be part of his 
estate or ceasing to conform to the description by which it is given on account of 
the testator’s disposition or conversion or change of investment of the subject of 
the bequest, the conversion must be complete in the lifetime of the testator (i). 
This section lays down the general rule regarding ademption of specific legacies. 
Sections 154 to 166 lay down special rules for the guidance of the Courts on the 
subject of ademption. As a general rule in order to complete the title of a specific 
legatee to his legacy, the thing bequeathed must, at the testator’s death, remain 
in specie* A specific devise of land is adeemed if the land is afterwards sol9, 
though the purchase money may be impressed with a trust for re-investment in 
land{^'). A contract for sale entered into after the date of the will, though not 
completed in the testator’s life is sufficient to cause ademption(A;). In such a 
case the specific legatee is entitled to enjoy the property and to take the rents 
until the time for the completion of sale or if no time is fixed until the time when 
the same ought reasonably to be completed(Z). 

But where the disposition of the subject of specific bequest is not absolute, 
6.g., where the testator pawns an article specifically bequeathed, a right of redemp- 
tion is left in him and passes to the legatee, (See sec. 167 111. i). 

Examples. 

(1) A testator bequeathed an article to A. He subsequently took the article on a 
voyage. The ship was lost, the article perished and the testator was drowned. The article 
was insured. A claimed the insurance money. Heldy he was not entitled. The bequest 
was adeemed as it could not be shown that the testator died before the article perished(w). 

(2) A testator made the following bequest : — ‘‘ To A, now at school, my capital stock 
of £1,000 in the India Company’s stock.” The testator afterwards sold the stock. Heldt 
bequest adeemed(»). 

(3) A testator gave certain debentures of a company upon certain trusts. After 
the date of the will the testator exercised the option given to him by the company who had 
issued the debentures and converted them into debenture stock of the same company. 
Heldf the legacy was adeemed and the debenture stock did not pass(o). 

(h) Barker v. Bayner^ 2 Buss. 122. (I) Townley v. Bedwell, 14 Ves. 591. 

(i) Harrison v. Asher, 2 De. G. & Sm. 436. (w) Durrani v. Friend, 5 De. G. & Sm. 343. 

( j) In re Bagofs Settlement, 31 L. J. Ch. 772. (n) Ashhurner v. Maguire, 2 Bro. C. C. 108. 

(k) Watts V. Watts, 17 Eq. 219. (o) Be Lane, 14 C. D. 856. 
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153. A demonstrative legacy is not adeemed by reason that 
Non-ademption property on which it is charged by the will 

of demonstrative does not exist at the time of the death of the 
legacy. testator, or has been converted into property of 

a different kind, but it shall in such case be paid out of the general 
assets of the testator. 

]This is sec, 140 of the Succession Act X of 1865, It applies to Hindus^ etc,} 

A demonstrative legacy is to be paid in the first instance out of the fund 
pointed out for that purpose ; if that fund fails, the legacy is not adeemed, but the 
legatee is entitled to require the executors to pay the legacy out of the general 
assets of the testator. But this rule will not apply if in the will there is a contrary 
direction(j3). 

Ademption of 154. Where the thing specifically bequeathed 
rf e?eive right to receive something of value from a 

something **&om third party, and the testator himself receives it, 
third party. the bequest is adeemed. 

Illustrations, 

(i) A bequeaths to B — 

“ the debt which C owes me ” : ' 

“ 2,000 rupees which I have in the hands of D ” : 

“ the money due to me on the bond of E : 

“ my mortgage on the Rampur factory 

All these debts are extinguished in A’s lifetime, some with and some without his con- 
sent, All the legacies are adeemed. 

, (ii) A bequeaths to B his interest in certain policies of life assurance, A in his life- 

time receives the amount of the policies. The legacy is adeemed. 

[This is sec, 141 of the Succession Act X of 1865, It applies to Hindus^ etc,} 

Ademption of Specific Bequest of a Debt. — ^Where a debt due from a third 
person to the testator is bequeathed specifically and the testator recovers the debt 
in his lifetime, the legacy is adeemed and if he recovers a portion of the debt, the 
legacy is adeemed pro tanto (sec. 155) whether the debt is paid by the debtor volun- 
tarily or not(^). 

The bequest must be specific to make the section applicable. If the subject 
of the gift is not a right to receive something of value, i,e,, if it is not a debt qua 
debt but a gift of a sum of money, e,g,y a gift of “whatever sum may be received 
from my claim on A” and the testator recovers the claim and sets it apart from the 
general mass of his property, the legacy is not adeemed. But if he mixes it up the 
legacy is adeemed, (see sec. 162). 

pro 155. Tfic Teccipt by the testator of a part 
tarao by tetetorN of entire thing specifically bequeathed shall 
enttre^thin.g speeb Operate as au ademption of the legacy to the 
flcaUy bequeathed, extent of the sum SO received. 

Illustration. 

A bequeaths to B ‘‘ the debt due to me by C The debt amounts to 10,000 rupees. 
C pays to A 5,000 rupees the one-half of the debt. The legacy is revoked by ademption, 
so far as regards the 5,000 rupees received by A. 

[This is sec. 142 of the Succession Act X of 1865. It applies to Hindus^ etc,} 

(p) Chinnam v. Tadikonda, 29 Mad. 155. (q) Drinkwaier v. Falconer, 2 Ves, Sen. 623. 
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This section follows from the previous section. A partial receipt by the 
testator of a portion of the debt, specifically bequeathed will operate as an ademp- 
tion pro tanto{r), A specific bequest of a mortgage amount is adeemed if the 
mortgage is redeemed although the same amount may have been reinvested in 
another mortgage(5). 


156. If a 

Ademption pro 
tanto by testator’s 
receipt of portion 
of entire fund of 
which portion has 
been specifically 
bequeathed. 


portion of an entire fund or stock is specifically 
bequeathed, the receipt by the testator of a portion 
of the fund or stock shall operate as an ademption 
only to the extent of the amount so received ; and 
the residue of the fund or stock shall be applicable 
to the discharge of the specific legacy. 


Illusiration. 


A bequeaths to B one-half of the sum of 10,000 rupees due to him from W. A in his 
lifetime receives 6,000 rupees, part of the 10,000 rupees. The 4,000 rupees which are due 
from W to A at the time of his death belong to B under the specific bequest. 


[This is sec. 143 of the Succession Act X of 1865. It applies to Hindus, etc.] 


The distinction between this section and the previous section is that under 
sec. 155 the entire fund is specifically bequeathed, whereas under this section a 
portion of the entire fund is specifically bequeathed. This section lays down that 
if the testator receives a portion of the fund, what will remain of the fund will first go 
towards the payment of the specific legacy. The illustration to the section further 
provides that if the residue of the fund falls short of the amount specifically 
bequeathed, the specific legacy will be pro tanto adeemed and the specific legatee 
will only be entitled to the balance of the fund. 


157. • Where a portion of a fxmd is specifically bequeathed 
Orderof payment legatee, and a legacy charged on the same 


where portion of 
fund specifically 
bequeathed to one 
legatee, and legacy 
charged on same 
fund to another, 
and, testator hav- 
ing received por- 
tion of that fund, 
remainder insuffi- 
cient to pay both 
legacies. 


fund is bequeathed to another legatee, then, if the 
testator receives a portion of that fund, and the 
remainder of the fund is insufiBcient to pay both 
the specific and the demonstrative legacy, the 
specific legacy shall be paid first, and the residue 
(if any) of the fund shall be applied so far as it 
will extend in payment of the demonstrative legacy, 
and the rest of Idie demonstrative legacy shall be 
paid out of the general assets of the testator. 


Illustration. 

A bequeaths to B 1,000 rupees, part of the debt of 2,000 rupees due to him from W. 
He also bequeaths to C 1,000 rupees to be paid out of the debt due to him from W. A after- 
wards receives 500 rupees, part of that debt, and dies leaving only 1,500 rupees due to him 
from W. Of these 1,500 rupees, 1,000 rupees belong to B, and 500 rupees are to be paid to 
C. C is also to receive 500 rupees out of the general assets of the testator. 

[TAis is sec. 144 of the Succession Act X of 1865. It applies to Hindus, etc. In the illus- 
tration the figure 5,000 rupees originally occurred. It was amended hy ActX of 1927, sec. 2, 
Sch. I.] 


The distinction between this section and section 151 is that tinder section 151 
the fund out of which the two legacies, specific legacy and demonstrative legacy 
is from the beginning insufficient to pay both the legacies. In such a case the order 

(r) Ashburner v. 2 Bro. C. C. 108. Fletcher, 88 Ch, 0. 878. 

(«) Gardner v. HaUon, 6 Sim. 98; In re 
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of payment is as indicated in the commentary to that section. Under this section 
the fund becomes insufficient by reason of the testator receiving a portion of 
that fund ; in such a case also the order of payment is the same as under section 151, 
(see also sec. 329). 


Ademption where 158 ^ Where stock which has been speei- 

bequeathedr does fically bequeathed does not exist at the testator’s 
not exist at testa- death, the legacv is adeemed. 

tor’s death. ’ ® 


Illustraiion. 


A bequeaths to B — 

“ my capital stock of 1,000Z. in East Indian Stock ” : 

“ my promissory notes of the Central Government for 10,000 rupees in their 
4 per cent loan 


A sells the stock and the notes. The legacies are adeemed. 


[This is sec. HS of the Succession Act X of 1865. It applies to Hindus^ etc. The words 
“ Ceniral Government ” in the illustration have been substituted for the words “ Government of 
India ” by Government of India (Adaptation of Indian Laws) Order 1987]. 

Stock. — Under this sec. if the stock specifically bequeathed is sold by the 
testator, the legacy is adeemed. But sec. 166 shows that the legacy is not ir- 
retrievably adeemed and that it would be revived by a new purchase of similar 
stock by the testator. Sec. 165 also shows that when the testator lends ‘‘the stock 
specifically bequeathed on condition that it be replaced the legacy is not adeem- 
ed”; and sec. 163 provides that no ademption will take place when the stock 
specifically bequeathed is exchanged by act of law. Sec. 159 deals with the be- 
quest of stock which exists only in part. 


Examples. 

i. 

(1) A by his will made in 19X1 gave certain shares to B specifically. By an agreement 
dated 13-12-27 the testator granted to H for consideration an option to be exercised within ^ 
one month of the testator’s death to purchase the said shares. The testator died on 31-1-30. 
On 18-2-30 H gave notice to the executors of his intention to exercise the option. Held, 
shares were adeemed(Z). 

(2) A testator by his will bequeathed certain securities “ or the investments represent- 
ing the same at my death if they shall have been converted into other holdings ” to A. 
One of the named securities was redeemed during the testator’s lifetime and he deposited 
the sum so realised in the bank. Held, there was no ademption of the bequest(w). 


Ademption pro 
tanto where stock, 
specifically bequea- 
thed, exists in part 
only at testator’s 
death. 


159. Where stock which has been speci- 
fically bequeathed exists only in part at the testa- 
tor’s death, the legacy is adeemed so far as regards 
that part of the stock which has ceased to exist. 


Illustration. 


A bequeaths to B his 10,000 rupees in theSJ per cent loan of the Central Government. 
A sells one-half of his 10,000 rupees in the loan in question. One-half of the legacy is adeemed. 


[This is sec. 146 of the Succession Act X of 1865. It applies to Hindus, etc. The words 
“ Central Government ” in the illustration have been substituted for the words “ Government of 
India by Government of India (Adaptation of Indian Laws) Order 1987.] 


Ademption of Specific Bequest of Stock. — ^When stock specifically be- 
queathed only in part exists at the testator’s death, the legacy will be partially 
adeemed and the specific legatee will get so much of the legacy as is not 
adeemed. 

(t) In re Carrington, Ralphs v. Swiihenbank, Robbins, (1987) 1 Ch. 118. (See also In 

(1932) 1 Ch. 1. re Gage, Crazier v. Gutheridge, (1934) 1 Ch. 

(u) In re Lewises Will Trusts, 0^ Sullivan v. 536 cited under sec. 142. 
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160. A specific bequest of goods under a description con- 
Non-ademption meeting them with a certain place is not adeemed 

of specific bequest by reason that they have been removed from 
2 Ciect^lrito such place from any temporary cause, or by fraud, 
certain place, by or without the knowledge or sanction of the testa- 

reason of removal. 

Illustrations^ 

(i) A bequeaths to B “ all my household goods which shall be in or about my dwelling- 
house in Calcutta at the time of my death.” The goods are remo'C'ed from the house to 
save them from fire. A dies before they are brought back. 

{ii) A bequeaths to B “ all my household goods which shall be in or about my dwelling 
house in Calcutta at the time of my death.” During A’s absence upon a journey, the whole 
of the goods are removed from the house. A dies without having sanctioned their removal. 

Neither of these legacies is adeemed. 

• [This is sec. 147 of the Succession Act X of 1865. It applies to Hindus, etc."] 

Ademption by Removal. — This section is an exception to the general rule 
that a bequest of a thing where the thing bequeathed is described as connected 
with a certain place, is adeemed by the removal of that thing from that place. 
This section lays down that the removal will not amount to ademption, if — 

{a) the removal is from any temporary cause, or 

(6) the removal is fraudulent, or 

{c) the removal is without the knowledge or sanction of the testator. 

Examples. 

(1) A testator bequeathed all his household goods, plate, linen, china, etc., which 
should be in or about his dwelling house at B at the time of his death to A. The testator 
afterwards took another house into which he removed his furniture from the house at B. 
Held, legacy adeemed by removal(u). 

(2) A testator bequeathed to his wife the lease of his house in B Street and the house- 
hold furniture, plate, pictures, etc., therein. The lease expired and the testator sold apart 
of the furniture and removed the remainder to another house. Held, legacy adeemed. 
The testator had made the bequest with reference to the lease and consequently the bequest 
failed by change of circumstances(«)). 

(3) A testatrix who owned conversion stock had given a mandate to the Bank of 
England where the stock was deposited to pay interest to her account at Grindley’s Bank. 
By her will she gave all the stocks, shares.and moneys standing inhernameor at her disposal 
‘‘ in the care custody or possession of Grindley’s Bank ” to her nephews. After the date of 
her will an order was made in lunacy proceeding appointing receiver of estate and the stcck 
in question was transferred into Court Held that this was not a temporary removal and the 
bequest was adeemed(af). 

161. The removal of the thing bequeathed, from the place 
When removal in wMch it is stated in the will to be situated does 

constitute an ademption, where the place is 
ademption. Only referred to in order to complete the descrip- 

tion of what the testator meant to bequeath. 

Illustrations. 

(i) A bequeaths to B “all the bills, bonds and other securities for money belonging 
to me now lying in my lodgings in Calcutta.” At the time of his death, these effects had 
been removed from his lodgings in Calcutta. 

p) HeseUine v. Heseliine, 3 Madd. 276. (a?) In re Palmer, (1944) 1 Ch. 375 [in appeal 

[w) CottOon V. Gar&, 6 Sim. 19. (1945) 1 Ch. 8.] 
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{%%) A bequeaths to B all his furniture then in his house in Calcutta. The testator 
has a house at Calcutta and another at Chinsurah, in which he lives alternately, being possess- 
ed of one set of furniture only which he removes with himself to each house. At the time 
of his death the furniture is in the house at Chinsurah. 

(Hi) A bequeaths to B all his goods on board a certain ship then lying in the river 
Hughli. The goods are removed by A’s directions to a warehouse, in which they remain 
at the time of A’s death. 

No one of these legacies is revoked by ademption. 

[This is sec. 148 of the Succession Act X of 1865. It applies to Hindus, etc.l 


Where the connection with a place where the thing bequeathed is situate is 
not a vital part of the description but if the place is only referred to in order to 
complete the description, the removal of the thing bequeathed from that place is 
not an ademption. In all such cases it is only a question of construction(?/). 
If the locality referred to is not essential to the bequest but is merely descriptive 
the bequest is not adeemed. 

Example. 

A testator bequeathed to his wife, “ All my interest in my house at L Street, furniture, 
books, plate, etc.” He afterwards removed his furniture to another street and purchased 
more aiticles. Held, legacy to wife not adeemed. Here the mention of the house was 
merely to complete the description of the legacy and the locality was not essential to the 
beqvest(s). 


162. Where the thing bequeathed is not the right to receive 
When thing be- Something of value from a third person, but the 


queathed is a valu- 
able to be received 
by testator from 
third person ; and 
testator himself, or 
his representative, 
receives it. 


money or other commodity which may be received 
from the third person by the testator himself or 
by his representatives, the receipt of such sum of 
money or other commodity by the testator shall 
not constitute an ademption ; but if he mixes it 
up with the general mass of his property, the legacy is adeemed. 

Illustration. 


A bequeaths to B w'hatever sum may be received from his claim on C. A receives 
the whole of his claim on C, and sets it apart from the general mass of his property. The 
legacy is not adeemed. 

[This is sec. 149 of the Succession Act X of 1865. It applies to Hindus, cic.] 


This section must be distinguished from sec. 154. Under sec. 154 the thing 
specifically bequeathed is the right to receive something of value. Under this 
section the thing bequeathed is not the right to receive something .of value but 
money or other commodity. Under sec. 154 if the testator receives in his lifetime 
the thing specifically bequeathed the bequest is adeemed. Under this section the 
bequest is only adeemed if the testator mixes up the thing bequeathed with his 
general estate. In all such cases the first question is that of construction — what 
the testator is describing or dealing with(a). 


163. Where a thing specifically bequeathed undergoes a 
change between the date of the will and the testa- 
tor’s death, and the change takes place by opera- 
tion of law, or in the course of execution of ^e 
provisions of any legal instrument xmder which 
the thing bequeathed was held, the legacy is not 
adeemed by reason of such change. 


Change by opera- 
tion of law of sub- 
ject of specific be- 
quest between date 
of will and testa- 
tor’s death. 


[y) Domville v. Taylor, 32 Beav. 604. 

(z) Norris v. Norris, 2 Coll. ’71ft 


(c) Harrison 'v* Jackson, (1877) 7 Ch. B. 839. 
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Illustrations. 

(i) A bequeaths to B “ all the money which I have in the 5 J per cent loan of the Central 
Government The securities for the per cent loan are converetd during A’s lifetime 
into 5 per cent stock. 

(ti) A bequeaths to B the sum of 2,OOOZ. invested in Consols in the names of trustees 
for A. The sum of 2,000^. is transferred by the trustees into A’s own name. 

(Hi) A bequeaths to B the sum of 10,000 rupees in promissory notes of the Central 
Government which he has power under his marriage settlement to dispose of by will. After 
wards, in A’s lifetime, the fund is converted into Consols by virtue of an authority contained 
in the settlement. 

No one of these legacies has been adeemed. 

[This is sec. 150 of the Succession Act X of 1865. It applies to Hindus^ etc. The words 
‘‘^Central Government ” in illustrations {%) and (Hi) have been substituted for the words ^^Govern- 
ment of India ’* by the Government of India {Adaptation of Indian Laws) Order 1937]. 

There will be no ademption when stock is exchanged by the act of law or 
where the stock is transferred by the trustee to the name of the beneficiary without 
the knowledge or authority of the testator (see ill. ii) or by one trustee to another(b). 
According to English law where a change is effected by an Act of Parliament, 
ademption will follow unless it can be shown that the change is a change in name 
and form only and the thing specifically bequeathed exists substantially, though 
in a different form(c). * 


Example. 

A testator by bis will gave his ten £4 fully paid ordinary shares in a company to N. 
Between the date of the will and the death of the testator, the company went into voluntary 
liquidation for the purposes of reconstruction and as so reconstructed was incorporated 
in the same name. Under the scheme of reconstruction the testator became entitled to 
two £5 fully paid preference shares and two £5 fully paid ordinary shares in the new com- 
pany for every £4 ordinary shares he held in the old company, but in all other respects the 
new company was substantially the same as the old company. Held, there had been no 
ademption and that N was entitled to the substituted shares in the new company(d). 

Execution of the provisions of any Legal Instrument. — If under the 
articles of partnership there is a provision for renewal of partnership if a partner 
by his will bequeaths his share of profit and on the expiry of the partnership 
agreement new articles are entered into by which his share of profits is altered 
the legacy is not adeemed(e). (See Williams on Executors, 11 Edn., p. 1066.) 

164. Where a thing specifically bequeathed undergoes a 
change between the date of the will and the testa- 
traia- death, and the change takes place without 

tor’s toowtedge! the knowledge or sanction of the testator ,the legacy 
is not adeemed. 

lUusiration. 

A bequeaths to B “ all my 3 per cent Consols.’ ’ The Consols are, without A’s knowledge, 
sold by his agent, and the proceeds converted into East India Stock. This legacy is not 
adeemed. 

[T/its is sec. 151 of the Succession Act X of 1865. It applies to Hindus, etc.] 

An unauthorised act of the testator’s agent cannot work as an ademption. The 
law will not permit a fraudulent transaction to operate to the prejudice of the legatee. 
When the stock which was specifically bequeathed was sold during the testator’s 

(6) Dingwell v. Askew, 1 Cox. 42T ; Re John- (d) In re Leeming, Turner v. Leeming, (19X2) 
stone* $ Settlement, 14 C. B. 162. 1 Ch. 828. 

(c) Re Slater, (1907) 1 Ch. 065; ReGilHns, (e) Re Russell, 19 Ch. 0, 432. 

(1909) X Ch. 845 
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lunacy by his son, it was held not adeemed(/) ; but where the stock was sold under 
an order in the lunacy proceedings, the bequest was held to have been adeemed(g). 

Stock specifically 165. Where stock which has been speci- 

bequeat^d lent to ficallv bequeathed is lent to a third party on condi- 
ditioti that it be tiOD that it shall be replaced, and it is replaced 
replaced. accordingly, the legacy is not adeemed. 

[This is sec, 152 of the Succession Act X of 1865, It applies to Hindus^ etc.l 

Where the testator lends the stock specifically bequeathed on condition of its 
being replaced, the bequest is not adeemed. Here the testator continues to be the 
owner of the stock, notwithstanding the loan of it ; and although it be not literally 
existing in his possession at his decease, he is substantially and beneficially possessed 
of it at that period. In order that this section may apply two requisites must be 
fulfilled, (1) there must be an agreement to replace the stock and (2) the stock is 
replaced before the death of the testator, (see Roper on Legacies, 3rd Edn., p. 292). 

Where a testator pawns or pledges goods specifically bequeathed, and the pawn 
or pledge is not redeemed in his lifetime, then sec. 167 will apply. A right of re- 
demption is left in the testator which passes to the legatee at his death. 

Stock speciBoaiiy 166. Where stock specifically bequeathed is 
bS** recced °!md equal quantity of the same stock is 

bdoi^ng to terta- afterwards purchased and belongs to the testator 
tor at his death. at his death, the legacy is not adeemed. 

[This is sec, 153 of the Succession Act X of 1865. It applies to Hindus, etc,] 

This section lays down the rule in Partridge v. Pariridge{h), that if a testator 
disposes of the stock specifically bequeathed, but purchases an equal quantity of the 
same stock, the legatee will be entitled to the stock so purchased and there will be no 
ademption of the legacy. The reason of the rule is the presumed intention of the 
testator that the legatee should have the bequest. In order that this section may 
apply two essential conditions must be fulfilled : — 

(1) The repurchase must be of the same kind of stock, and not some other 
kind of stock(i), and 

(2) the repurchase must be of the equal quantity of the stock previously sold. 

Revival of Adeemed Legacy by Codicil.— A confirmation or republication 
of will by codicil will not revive an adeemed legacy( j) ; but if between the ademp- 
tion and such republication, the testator has acquired property answering the 
description of the adeemed legacy, the legatee will probably be entitled to the 
bequest under this section(ft). 


CHAPTER XVII. 

Of the Payment of Liabilities in respect of the Subject of a Bequest. 

167. (1) Where property specifically bequeathed is subject 
Non-liability of at the death of the testator to any pledge, lien or 
rate’^^^dfic^ega- incumbrance created by the testator himself or 
tees. by any person under whom he claims, then, unless 


(/) Jenkins v. Jones, 2 Eq. 323. 

(g) Jones V. Green, 5 Eq. 555. 

(h) Cas. temp, Talb. 220. 


(i) Re Gibson, 2 Eq. 669. 

Ij) Hrinkwater v. Falconer, 2 Ves. Sen. 023, 620. 
{k) Alford V. Earle, 2 Vem. 208. 
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a contrary intention appears by the will, the legatee, if he accepts 
the bequest, shall accept it subject to such pledge or incumbrance, 
and shall (as between himself and the testator’s estate) be liable 
to make good the amount of such pledge or incumbrance. 

(2) A contrary intention shall not be inferred from any detec- 
tion which the will may contain for the payment of the testator’s 
debts generally. 

Explanation. — A. periodical pajnnent in the nature of land- 
revenue or in the nature of rent is not such an incumbrance as is 
contemplated by this section. 

Illustrations, 

(i) A bequeaths to B the diamond ring given him by C. At A’s death the ring is held 
in pawn by D, to whom it has been pledged by A. It is the duty of A’s executors, if the 
state of the testator’s assets will allow them, to allow B to redeem the ring, 

(n) A bequeaths to B a zamindari which at A’s death is subject to a mortgage for 
10,000 rupees ; and the whole of the principal sum, together with interest to the amount 
of 1,000 rupees, is due at A’s death. B, if he accepts the bequest, accepts it subject to 
this charge, and is liable, as between himself and A’s estate, to pay the sum of 11,000 rupees 
thus due. 

[This is sec. 154 of the Succession Act X of 1865. It applies to HinduSt etc.'l 

This section is based on the principle of the English Statute 17 & 18 Viet, 
c. 113 sec. 1, (Locke King’s Act). But the English Statute was only confined to 
immoveable property. The Administration of Estates Act, 1925, incorporated the 
provisions of that Statute with slight alterations. This section apphes to both 

moveable as well as to immoveable properties, (see illustrations). 

» 

According to this section the specific legatee whether of moveable or immove- 
able property has no right to have his specific legacy freed from the debt or liability 
to which it is subjected by the testator but if he accepts the bequests, he must pay 
the amount of the pledge or incumbrance himself unless there is a contrary intention 
in the will(i) and a personal obligation is imposed on the legatee on the executor’s 
assent being given to discharge the liability (m). 

Svb-Section ( 2 ). 

As to what would amount to a contrary intention within the meaning of this 
section, it has been a difficult question to determine. By sub-section 2 it is provided 
that a general direction for the payment of the debts of the testator shall not be 
deemed to be a declaration of a contrary intention unless such intention shall be * 
further declared by words expressly or by necessary implication referring to all or 
some of the debts charged by way of mortgage. A direction that the debts 
should be paid out of a particular fund would be a sufficient indication of a contrary 
intention. The contrary intention according to this section is to be ascertained by 
referring only to the will. Under English law it may be ascertained by referring to 
the deed of mortgage or other writing connected with the specific gift(n). The 
words used in the Locke Kang’s Acts are “Will or Deed or other document.” 
Subject to this difference the cases decided under the Locke King’s Acts with 
regard to “contrary intention” may be taken as a guide. 

(l) In re Turner, Tennant v. Turner, (1938) 824. 

1 Ch. 598. (n) CampbeU v. Campbell, (1898) 2 Ch. 206. 

(m) In re Lester v. Lester, (1942) 1 Ch. 
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Where several properties are comprised in one mortgage and are devised to 
different devisees, the devisees must, in the absence of a contrary intention, bear 
the debt rateably, (see Halsbury, Vol. 14, p. 343). 

Explanation. 

This Explanation has been added to explain that in the case of a specific be- 
quest of immoveable property the liability to pay land revenue or ground rent 
although they are a charge on the property is not an incumbrance within the mean- 
ing of this section. The payment of such land revenue or rent is regulated by 
section 169. 

^mpietion of 168. Where anything is to be done to com- 
tw^°”equeaWd plete the testator’s title to the thing bequeathed, 
to be at cost of it is to be done at the cost of the testator’s estate. 

nis estate. 

Illustrations. 

(i) A, having contracted in general terms for the purchase of a piece of land at a certain 
price, bequeaths to B, and dies before he has paid the purchase-money. The purchase- 
money must be made good out of A’s assets. 

(ii) A, having contracted for the purchase of a piece of land for a certain siun of money, 
one-half of which is to be paid down and the other half secured by mortgage of the land, 
bequeaths it to B, and dies before he has paid or secured any part of the purchase-money. 
One-half of the purchase-money must be paid out of A’s assets. 

\This is sec, 155 of the Succession Act X of 1865, It applies to Hindus^ etc,] 

Completion of testator’s title to a thing bequeathed. — ^Where anything 
is to be done to complete the testator’s title to the thing bequeathed, it is to be done 
at the cost of the testatofs estate. For example, where the testator has contracted 
to purchase a property which he bequeaths specifically but dies before the convey- 
ance is signed, the executors must pay the purchase-money and obtain a con- 
veyance. Where the testator has contracted to purchase certain shares of a 
company which he bequeaths specifically, if any payments are necessary at the 
testator’s death to constitute him a complete shareholder, they must be borne by 
his estate, (ill. ii,, sec. 170). But if he is a complete shareholder, all calls made 
after his death ought to be borne by the specific legatee, (ill. Hi., sec. 170). 

Similarly where a person has entered into a contract for the erection of a 
building and the building is not completed at the date of his death, the devisee of 
the land is entitled, subject to the terms of the will, to have the building, completed 
at the expense of the estate applicable to the discharge of the testator’s debts(o), 
(Halsbury, Vol. 14, p. 380). The case of Cooper v. Jarman was distinguished in 
Ahmed Angullia v. Estate and Trust Agencies Ltd.[p). In this case the intestate 
had entered into a contract for the erection of a building on his land and the building 
was incomplete at his death. His adiiinistrator carried out the contract and got 
the building completed. For the payment of the cost of construction the 
administrator mortgaged the intestate’s other property and paid interest to the 
mortgagee. In taking accounts objection was taken to two items : {a) the amount 
paid to the contractor for completing the building and {h) interest paid to the 
mortgagee. It was held that it was the duty of the legal representative to perform 
the contract of his intestate and not to break it and both the items were allowed 
in the accounts. 

If before the assets are got in the legatee pays for the thing bequeathed out 
of his own pocket, he may afterwards call on the testator’s representative to reim- 

(o) Cooper v. Jarman, (1866) L. R. 3 Eq. 98. (p) (1988) A. C. 624, 
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burse him(gf). If the estate of the testator is insufficient to perform the contract 
and the agreement is on that account rescinded, the devisee will be entitled to 
the moneys as far as they go and it has been decided that on the subsequent coming 
in of the assets, the devisee of the property contracted to be purchased might compel 
the executor to lay out the purchase-money in the purchase of another property for 
his benefit(r). But if a good title cannot be made out the devisee of the land 
agreed to be purchased will not be entitled to the purchase-money or to have any 
other estate bought for him{5). 

Example. 

A takes a lease of a certain land with a covenant to build on the land within a certain 
time. A commences to build but dies before the building is completed, leaving the con- 
venant unperformed in part. A bequeaths all his interest in the lease-hold land to B. B, 
if he accepts the bequest, must fulfill the covenant and complete the building. The general 
rule is that the legatees of leasehold estates must take them cum onere{t), 

169. Where there is a bequest of any interest in immove- 
Exoneration of property in respect of which payment in the 

legatee’s inimove- nature of the land-rcvenue or in the nature of rent 
whfehto^revenue made periodically, the estate of the testa- 

or rent payable tor shall (as between such estate and the legatee) 
penodicaUy. make good such payments or a proportion of them, 

as the case may be, up to the day of his death. 

Illustration 

A bequeaths to B a house, in respect of which 365 rupees are payable annually by way 
of rent. A pays his rent at the usual time, and dies 25 days after. A’s estate will make 
good 25 rupees in respect of the rent. 

[This is sec. 156 of the Succession Act X of 1865. It applies to Hindus^ etc.] 

Apportionment of Land Revenue and Rents and Taxes. — In case of 
bequests of an immoveable property, the rents and taxes in respect of that property 
upto the time of the testator’s death should be paid out of the testator’s estate, and 
the tax^s, etc., after the death of the testator should be paid by the legatee. The 
same rule of apportionment is laid down in sec. 36 of the Transfer of Property Act. 
Under section 169 it is the land revenue and rent that are directed to be apportioned. 
Under the Transfer of Property Act the apportionment applies to rent, annuities, 
pensions, dividends and other periodical payments. 

Liability of Legal Representative to pay Income Tax Sec. 306. — 
(1) Where tax has aheady been assessed as payable by a person and he dies, 
Ixis executor, administrator or other legal representative is liable to pay the same 
out of his estate so far as the estate, is capable of meeting the charge of income tax. 
The liability of the executor &c. is limited to the extent of the estate come to his 
hands. Sec. 24B (l).of Income Tax Act. 

(2) Where the income has accrued or received by a person in whose hands 
it is taxable but he dies before the publication of notice under sec. 22(1) or service 
of notice under sec. 22(2) or sec. 34 a notice under sec. 22(2) or sec. 34 may be served 
on the executor, administrator or other legal representative of the deceased who 
is bound to comply with the same and the income of the deceased in his hand will 
be assessed, treating him as the assessee to all intents and purposes. He is not 
personally liable but the tax levied must be paid out of the estate of the deceased. 

(g) Broome v. Monck, 10 Ves. 614. Monck, 10 Ves. 597. 

(r) WkiUaker v. WhiUaker, 4 Bro. C. C. 31, (0 Hickling v. Boyer, 3 M. & G. 685. 

(*) Green v* Smithy X Atk. 572 ; Broome v. 
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If after the issue of notice under sec. 22 (2) default is tnade by the representative, 
he is liable to penalty under sec. 28. Sec. 24B is directed to remove the obstacle 
of death and to substitute the particular representative as the person to be charged 
after taking into consideration the receipt of income. 

The term legal representative has been held to include persons who claim 
to be in possession of the deceased’s estate as heir(w). 

Sec. 24B was introduced into the Income Tax Act by Act XVIII of 1933. It 
was necessitated by the decision of the Bombay High Court(z;) which restricted 
the scope of definition of the word “ assessee” in sec. 22(2) to a living person only. 


170. In the absence of any direction in the will, where there 
„ ^ is a specific bequest of stock in a ioint stock 

specific legatee’s Company, if any call or other payment is due from 
stock in jo>nt stock the testator at the time of his death in respect of 
company. stock, such Call or payment shall, as between 

the testator’s estate and the legatee, be borne by the estate ; but, 
if any call or other payment becomes due in respect of such stock 
after the testator’s death, the same shall, as between the testator’s 
estate and the legatee, be borne by the legatee, if he accepts the 
bequest. 

Illustrations. 


(t) A bequeaths to B his shares in a certain railway. At A’s death there was due 
from him the sum of 100 rupees in respect of each share, being the amount of a call which 
had, been duly made, and the sum of five rupees in respect of each share, being the amount 
of interest which had accrued due in respect of the call. These payments must be borne 
by A’s estate. 

(ii) A has agreed to take 50 shares in an intended joint stock company, and has con- 
tracted to pay up 100 rupees in respect of each share, which sum must be paid before his 
title to the shares can be completed. A bequeaths these shares to B. The estate of A must 
make good the payments which were necessary to complete A’s title. 

(in) A bequeaths to B his shares in a certain railway. B accepts the legacy. After 
A’s death, a call is made in respect of the shares. B must pay the call. 

(io) A bequeaths to B his shares in a joint stock company. B accepts the bequest. 
Afterwards the affairs of the company are wound up, and each shareholder is called upon 
for contribution. The amount of the contribution must be borne by the legatee. 

(o) A is the owner of ten shares in a railway company. At a meeting held during 
his lifetime a call is made of fifty rupees per share, payable by three instalments. A be- 
queaths his shares to B, and dies between the day fixed for the payment of the first and the 
day fixed for the payment of the second instalment, and without having paid the first instal- 
ment, A’s estate must pay the first instalment, and B, if he accepts the legacy, must pay 
the remaining instalments. 

]This is sec, 157 of the Succession Act X of 1865. It applies to UinduSi cfc.] 

In this section although the word “stock” is used it means stocks and shares, 
(see illustration where the world “share” is used). 

According to this section and the illustrations if any payments are necessary 
at the testator’s death to constitute him a complete shareholder they must be borne 
by his estate, but if he is a complete shareholder all calls made after his death must 
be borne by the specific legatee if he accepts the bequest unless there is a contrary 
intention in the will. If the legatee does not accept the bequest he is not liable. 
It is the due date for the payment of the call which is material for the purposes of 
this section and not the date of issue eff the notice(tc?), (ill. v.). 


(u) In re Keshardas Chamaria, A. I, R, (1937) (v) Commissioner I. T. v. Ellis, A.LR. (1931) 

C. 583, (approved by Privy Council A.I.R. B. 383. 

(1939) P. C. 163). (*o) Addams v. Ferick, 20 Beav. 884. 
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* CHAPTER XVIII. 

Of Bequests of Things described in General Terms. 

171. If there is a bequest of something des- 
Be^uest of thing cribed in general terms, the executor must pur- 
chase for the legatee what may reasonably be 
considered to answer the description. 

Illustrations. 

(i) A bequeaths to B a pair of carriage-horses or a diamond ring. The executor must 
provide the legatee with such articles if the state of the assets will allow it. 

(ii) A bequeaths to B “ my pair of carriage-horses.’* A had no carriage-horses at the 
time of his death. The legacy fails. 

[This is sec. 168 of the Succession Act X of 1865. It applies to Hindus ^ e/c.] 

A general legacy must be provided for by the executor out of the estate. 

The bequest must be described in general terms such as “a horse,” “a car- 
riage,” (ill. i). In ill. (ii) the description is not general but particular and the 
bequest fails. As has been observed above if there is a specific legacy of any 
property and that property does not exist at the death of the testator, the legacy 
fails, (ill. ii). This section deals with general legacy. In the case of a general 
bequest if the assets are sufficient the executor must purchase the article for the 
legatee. 


CHAPTER XIX. 


Of Bequests of the Interest or Produce of a Fund. 


172. Where the interest or produce of a fund is bequeathed 
to any person, and the will affords no indication 
Bequest of inte- of intention that the enjoyment of the bequest 
nd,°r ^ should be of limited duration, the principal, as 

well as the interests, shall belong to the legatee. 

lUustrations. 


(i) A bequeaths to B the interest of his 5 per cent promissory notes of the Central 
Government. There is no other clause in the will affecting those securities. B is entitled 
to A^s 5 per cent promissory notes of the Central Government. 

(ii) A bequeaths the interest of his per cent, promissory notes of the Central Govern- 
ment to B for his life, and after his death to C. B is entitled to the interest of the notes 
during his life, and C is entitled to the notes upon B’s death. 

(in) A bequeaths to B the rents of his land at X. B is entitled to the lands. 

[This is sec* 159 of the Succession Act X of 1865, It applies to Hindus^ etc. The words 
“ Central Government ” in ills, (t) and (ii) have been substituted for the words “ Government 
of India'''* by Government of India (Adaptation of Indian Laws) Order » 1937.] 


Bequest of Income of Property when Construed Bequest of Property 
itself. — ^This section enacts that where the interest or produce of a fund is be- 
queathed without any indication as to the disposal of the corpus both the corpus 
as well as the interest will belong to the legatee. Accordingly in Adm. General v. 
Money(x) a bequest of the “benefit interest and profit” of the fund was held to be a 
gift of the corpus of the fund itself. 


Although this section speaks of b. fund it applies to immoveable property (t/). 
(See ill. Hi). This section enacts that a gift of income of property to a person, 


15 Mad. 448. 

AdmrGmetal v. Hughes^ 40 Cal. 192 at 


p. 214 ; Abiba Aliv.Alhajh A. I. B,. (1942) 
P. C. 69. 
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without limitation as to time is 'a gift of the capital when no other disposition of 
capital is mside{z). According to English, law also a devise of the income of land 
for an indefinite time passes the fee simple(a) and an unlimited bequest of interest 
of stock was held to pass the stock itself(6). 

This is merely a rule of construction to be read only with reference to the 
other parts of the will and is applicable only when the testator has given no indica- 
tion for reading his will otherwise(c). 

Contrary Intention. — This section does not apply where there is a clear 
indication in the will that only the income is to be given to the legatee, e.g., a gift 
of income to B and C and the survivor of them indicates a contrary intention, and 
B and C take only a life interest{d). In Dmnoderdas v. Dayabhai{e) the testator 
gave the income of his house to his two sons in the event of his wife’s death and 
provided that the heirs of the sons should also enjoy such income. It was held 
by the lower Court that there was sufficient evidence of contrary intention within 
the meaning of this section restricting the interest of the sons for life but this deci- 
sion was reversed by their Lordships of the Privy Council and it was held that the 
sons took an absolute interest. In Anandrao v. Adm, General of Bombay{f) sl 
Hindu testator appointed his two sons trustees of his immoveable properties in 
Bombay with the following directions, “ With regard to the rents and profits of 

the aforesaid trust property after the expenses shall have been deducted 

therefrom the balance that may remain over is to be used and enjoyed by my said 
trustee my son Bhai Govardhandas in such manner as he may think fit.” At the 
end of the will the testator added a clause to the effect that the property should 
not be sold but that after the lifetime of Govardhandas and his male issue the pro- * 
perty should be divided and given to Govardhandas’ son’s sons on their attaining 21. 
The bequest to Govardhandas sons’ sons was void. It was held that the very clause 
vesting the property in trustees afforded indication that the testator did not intend 
Govardhandas to take the property absolutely and that intention was placed beyond 
doubt by the terms of the clause added at the end of the will. 

CHAPTER XX 
Of Bequests of Annuities 

173. Where aix annuity is created by will, the legatee is 
Annuity created entitled to reccivc it for his life only, unless a 
by will payable for contrary intention appears by the will, notwith- 
Sntraxy intotion Standing that the annuity is directed to be paid 
appears by will. out of the property generally, or that a sum of 
money is bequeathed to be invested in the purchase of it. 

Illustrations^ 

(z) A bequeaths to B $00 rupees a year. B is entitled during his life to receive the 
annual sum of 600 rupees. 

{ii) A bequeaths to B the sum of 500 rupees monthly. B is entitled during his life 
to receive the sum of 500 rupees every month. 


( 2 ) Manu Lai v, Lc^hman Das^ A. I. R. 
(1932) A 476. 

(a) Mannox v. Greener, L.‘R. 14 Eq. 456, 
referred to in Gosmami Shri Girdkarji v. 
Madhaodas Premji, 17 Bom. 600 at p. 
616 and Shookmoy Chander v. Monohari 
Dassi, 7 Cal. 269 at p. 279 where the rule 
was not applied. 

(h) Stretch v. WatJdns, 1 Madd. 253. 


(c) In re Coward, 57 L. T. 286. 

(d) Blann v. Bell, 2 Be G* M. & G. 775; 
Madakini v. Anubala, 3 C. L. J. 515; 
Vithaldas v, Thacker Gordhandas, 14 Bom. 
861 ; Karsondas v. Ladbavahu, 23 Bom. 
271. 

(e) 25 I. A. 126, 22 Bom. 833 (P. C.) 

(/) 20 Bom. 452. 
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(Hi) A bequeaths an annuity of 500 rupees to R for life, and on B’s death to C. B is 
entitled to an annuity of 500 rupees during his life. C, if he survives B, is entitled to an 
annuity of 500 rupees from B’s death until his own death. 

\This is sec, 1 60 of the Succession Act X of 1865 with slight verbal amendment. In sec, 1 60 
the following words occurred : “ And this rule shall not be varied by the circumstance thaV^ 
Instead of these words the word “ notwithstanding ” is substituted. The effect is the same. 
It applies to Hindus ^ etc,'\ 

Bequest of Annuities. — An annuity is described as a yearly payment of a 
certain sum of money granted to another in fee, for life, or for years, charging the 
person of the grantor only. (Williams on Executors, 12th Edn. , p . 503) . Annuities 
are of three kinds : (1) for a term, (2) for life, (3) perpetual. This section deals 
with the second kind of annuity which is the most common form of annuities. 

(1) Annuity for a Term ; — ^In this category are included annuities given 
for a specific purpose e,g,, for education and they cease to be payable when the 
purpose for which the annuities are to be given cease. In Madhusudan v. Krishi- 
kesh(g) the testator by his will directed that an allowance of Rs. 50 per month be 
paid to his daughter till such time sEs her sons attained majority and her daughters 
were married and it was held that the allowance ceased on the death of her daughter, 
although her sons had not attained majority and her minor daughters were not 
married. But an annuity given for maintenance and education is an annuity for 
life and is not limited to minority only(/i). An annuity given to an executor for 
his trouble ceases when his duties as executor cease. 

(2) Annuity for life ; — Prima facie a simple bequest of an annuity to A 
*is an annuity for life of the legatee in the absence of a contrary intention. If a 
longer period is claimed the claimant must establish it(z), (Halsbury, Vol. 28, 
p. 195), (see ills, i., ii,, Hi), But where the bequest is a gift of property 'which will 
produce the amount of the annuity, in other words, when the will dedicates the 
corpus of a fund to the purchase of an annuity, the annuity is perpetual, and 
the annuitant is entitled, at his option, to have an annuity purchased for 
him or to receive the money appropriated for that purpose by the will. (See 
ill. i., sec. 174). To make an annuity perpetual there must be express words to 
that effect or some indication in the language of the will to show that the testator 
so intended it. 

In Agnew v. Matlhews{j), a testator directed that “a monthly stipend of Rs. 15 
be paid to my daughter E for her benefit and Rs. 20 for the benefit of her two 
children during their minority,” and a similar annuity to his other daughter M. 
The testator further provided that in the event of the demise of any child of the 
daughters, Rs. 10 to cease rateably as being the allowance for each child ; that on 
each child attaining the age of 21 the executors should pay to each of them severally 
the full amount of interest accruing from the estate and after their demise the said 
interest was likewise to be given to their heirs in succession. It was held that the 
daughters E and M took the annuities for life, that E and M were entitled to receive 
during the lifetime and minority of their respective children the monthly sum of 
Rs. 10 for each child, that upon each child attaining majority the payment in 
respect of such child ceased. 

A beque§t of an annuity to two persons for their lives will go to the survivor 
for his life(ft). Also, if an annuity is given to one person for life and then to another, 
both take the annuities for life, (ill. Hi), The mere circumstance of the continua- 

(g) (1944) All. 209. 729] 

{h) WiUimis v. JodreU, L, A. 13 Ch. B. 564; (j) i. M. H. C. R. 17. 

In re Booths BooUi v. Booths (1894) 2 Ch. (X) Day v. Dayt Kay^ 708; Moffat v. Burnie, 

282; Hall v. ChrisHan, 17 Bq. 646. 18 Beav, 211. 

(i) Gopalferishna v. Bamnath^ 5 Bom. B. R. 
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tion of the annuity after the life of the first grantee cannot afford any indication 
that the annuity is perpetual. 

Perpetual Annuity : — ^An annuity is perpetual when the legatee is at his 
option entitled either to have the annuity purchased for him or to receive the corpus 
directed to be appropriated for the purchase of it, (see sec. 174). An annuity 
is perpetual only in those cases where it is a charge on a specific property or where 
the will directs that an annuity shall be provided out of the proceeds of property 
generally. In such cases the law assumes that it is not the annuity alone but the 
property itself is bequeathed, Where an annuity is given to a person and his 
“poutre poutradi krame” the legatee takes an estate of inheritance and if he dies 
before the testator the legacy lapses(Z). To make an annuity perpetual there 
must be express words in the will so describing it. The most common indication 
is direction in the will to segregate a portion of the property for appropriating it to- 
wards the purchase of the annuity(m) (SeeWilliams on Executors, 12th Edn., p.770). 
The latter portion of the section provides that the mere fact that the annuity is 
directed to be paid out of the property generally, or even if a sum is bequeathed 
to be invested in the purchase of it will not by itself make it a perpetual annuity. 

'‘^Notwithstanding that 

This portion of the section is at variance with the English law. According to 
this section an annuity will be for life only even if it be directed to be paid out of 
property generally or even if a sum of money is directed to be invested in the pur- 
chase of it. Under English law the annuity would be perpetual in such cases(n), 
(Halsbury, Vol. 14, Hailsham Edition, pp. 339-340). 

It is difficult to reconcile the rule laid down in sec. 174 where the same words 
occur with the expression used in this section. This sec. enacts that notwithstand- 
ing the fact that the annuity is directed to be paid out ofthe property generally or a 
sum is bequeathed for the purchase of an annuity the annuity is for life only ; 
whereas under sec. 174 it is enacted that where the will directs that the annuity 
shall be provided out of the proceeds of the property or where a sum is bequeathed 
to be invested in the purchase of an annuity the annuity is perpetual and the 
legatee is, at his option, either to take the annuity or the corpus. According to 
English law in such cases the annuity is perpetual. 

^^Contrary Intention.” 

An annuity bequeathed to a person is perpetual when the will contains its 
perpetual continuance after his death, e.g., “to A and/or his heirs.” Again, an 
annuity is perpetual where the words amount to a gift of the income of a particular 
fund without limit of time, (see Halsbury, Vol. 28, p. 196). 

Limitation : — Axi application for payment of annuity governed by Act, 128 
of the Limitation Act(o). 

Income Tax on Annuity. — Ordinarily the annuitant pays the income tax 
on the amount of the annuity. But if the annuities are given “free of all the duties, ” 
it is free of income tax (p). In Be Eves (q) it was held that if annuity is given “free 
of all duties and free of income tax that does not entitle the annuitant to keep the 
income tax recovered on the annuity. But the House of Lords by a majority 
decided the other way(r) . Their Lordships held by a majority of three to two 
that when an annuity is given free of tax, the amount of tax is taken to be an 
additional gift and that this additional sum became in law a part of the annuitant’s 

(Z) Saroda Prasad v. Pebendta Nath, A. I. R. 254. 

(1940) Pat 257. (p) hx re (1989) 1 Ch. 654. 

(m) Panchu QopaL v. Kcdidas, 24 C. W. N, (q) (1931) 1 Ofcu 969. 

592. ' (f) Cammissitfner of Income Toe v. Coo^,' 

(n) Dawson v. Heame^ 1 Russ. & M. 606. (1945) T. IL 

(o) Ammdi v. Kishori, A. I. R. (1940) Pat. 
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income and the annuitant could keep it. In all such cases the question is of construc- 
tion. The construction usually turns on the word “ deduction” In In re Best{8) 
the expression ‘‘free of all deduction” was held not to free the person from having 
to pay the income tax. In In re Skinner, Mibourne v. Skinner{t) Morton, J., has 
laid down the following rules : — 

(1) The first rule is that if a testator directs payment of an annuity out of 
the income of his estate the annuity is not payable free of income tax, unless there 
is a direction in the will to that effect. If there is no such direction, the income 
tax is payable by the annuitant. 

(2) It makes no difference to the application of that rule if, in fact, the annuity 
is paid out of the income from which income tax has been deducted at the source 
before it reaches the testator. 

(3) It is not sufficient to use the words “ clear annuity.” 

(4) It is not a sufficient direction to give an annuity “free of all deductions.” 

His Lordship expressed a hope that in future if a testator desires to free all 
annuitants from the payment of income tax, he will use the words “free of income 
tax” and if he does not desire the words “income tax” to include sur-tax will add 
the words “but not free of sur-tax.” 

174. Where the will directs that an annuity shall be pro- 
Pcriod of vesting vided for any person out of the proceeds of pro- 

thaT^annuit^^^be property generally, or where 

provided^'^out of money is bequeathed to be invested in tlxe purchase 
pr^eeds^^ of ^^pro- ^ny annuity for any person, on the testator’s 
property genially, death, the legacy vests in interest in the legatee, 
or where money he is entitled at his option to have an annuity 

invested in pur- purchased for him or to receive the money appro- 
chase of annuity. priated for that purpose by the will. 

Illustrations, 

(i) A‘by his will directs that his executors shall, out of his property, purchase an 
annuity of 1,000 rupees for B. B is entitled at his option to have an annuity of 1,000 rupees 
for his life purchased for him or to receive such a sum as will be sufficient for the purchase 
of such an annuity. 

(n) A bequeaths a fund to B for his life, and directs that after B’s death, it shall be 
laid out in the purchase of an annuity for C. B and C survive the testator. C dies in B’s 
lifetime. On B’s death the fund belongs to the representative of C. 

[This is sec, 161 of the Succession Act X of 1S66-1 It applies to Hindus, etc,'\ 

This sec. is based on the statement of law in Williams on Executors, 12th Edn., 
pp. 771-772 where it is stated that when a sum of money is bequeathed to be laid 
out in the purchase of an annuity for the life of the legatee, if the legatee survives 
the testator he is entitled to take the sum or to have it laid out in an annuity. 
If the legatee dies before the sum is laid out or before the will is proved or even 
before the fund is available the legacy vests at the testator’s death and the sum 
belongs to the legal representations of the legatee. 

The first portion of the section corresponds to the last portion of sec. 173. 
In the case of an annuity for life, if the legatee dies in the lifetime of the testator, 
there is no question of the vesting of the legacy, as in such a case the legacy lapses(w). 
But in the case of perpetual annuity this section will come into operation and 
the legacy vests in the legatee on the testator’s death. 

(«) W* N. 226. {Set also In re Hirst, |[u) Saroda Prasad v. DebendraNath, A. I. R# 

Puhlu Trustee v. Hirst, (1041) W. N. 284.) (1940) Pat 257. 

(I) (1041) W* N. 241. / V / 
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175. Where an annuity is bequeathed, but the assets of the 
testator are not sufficient to pay all the legacies 
given by the will, the annuity shall abate in the 
same proportion as the other pecuniary legacies 
given by the will. 


Abatement 

annuity. 


of 


{This is sec. 162 of the Stuxession Act X of 1865. It applies to Hindus^ eic.] 


The annuity is a general legacy. Therefore as between annuitants and legatees 
there is no priority. If a testator has bequeathed annuities and pecuniary legacies 
and his estate is insufficient to pay the legacies and the annuities in full, the 
annuities have to be valued and the amount of the valuation should be treated 
as a legacy and all the legacies abate proportionately. The abated amount 
of the valuation should be paid to the annuitant. (»). The principle equally applies 
whether the annuity commences immediately on the death of the testator or at 
a future period(z£?). But if there is a gift of an annuity and a residuary gift, the 
annuity takes precedence (see sec. 176). 


Valuation of Annuity. — As regards valuation of annuities, the rule is to 
ascertain the value of each annuity as at the death of the testator. But where the 
estate is only ascertained at some point of time after the testator^s death to be 
insufficient, and a distribution has gone down to that point, the rules for valuation 
are stated in Halsbury, Vol. 28, Hailsham Edition, p. 213, as follows : — 

(1) If all the annuitants are living at that point of time, there must be 
ascertained, in the case of each annuitant, the arrears then due to him and the then 
present value of future payments. These two sums must be added together, and 
the funds available for payment of annuities must be divided between the annuitants 
in the proportion which the aggregate amounts bear to each other, 

(2) If all the annuitants are dead at that point of time, there must be 
ascertained in the case of each annuitant the arrears then due to their respective 
estates, and the funds must be divided in the proportion of those arrears. 

(3) If some of the annuitants are dead at that point of time and some are 
living, the values of the annuities of those annuitants who axe dead must befixed at 
what they would have actually received had the estate not been insufficient ; and 
the values of the annuities of those annuitants who are living at that point of time 
must be ascertained by adding to then present value of future payments the amount 
of the arrears then due. The funds must be divided in the proportion of those 
values. 


In Be. Ball(sc) it was held that the general rule for valuation of the annuity 
was that they are to be valued as at the date of the order and not as at the date 
of the death of the testator and this decision was followed in Re Twi$s((c^). 

Where a testator bequeaths two annuities, one immediate and the other 
reversionary, and the immediate annuity is for some time paid in full, but the estate 
is subsequently found to be insufficient and such annuity remains for some time 
unpaid, then, in the division between the immediate and reversionary annuitants 
of the funds ultimately available, the immediate annuitant is not bound to bring 
into hotchpot his early payments in full. 


a 


In re Wilson, (1940) 1 Ch 966. 
;«c) Innes v. MiUMl, 1 Phill. 716. 


(z) (1940) All. * E. R. 245. 
(«>) (19*1) 1 Ch. 141. 
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176. Where there is a gift of an annuity and a residuary 
Where gift of gift, the whole of the annuity is to be satisfied 

^uity before any part of the residue is paid to the resi- 

^Sty^to be tost duary legatee, and, if necessary, the capital of the 

satisfied. testator’s estate shall be applied for that purpose. 

^his is sec. 163 of the Succession Act X of 1865. It applies to Hindus, cic.] 

This section lays down that where the initial gift of the annuity is in the 
form of a simple gift followed by a residuary gift, the rule is that the annuitant must 
be paid in preference to the residuary legatee, who can take nothing until the an- 
nuitant has been paid in full, (Halsbury, Vol. 28, Hailsham Edition, p. 224). 

“ The Capital of the Testator’s Estate he applied 
for that purpose ”. 

As to whether an annuity should be paid out of capital or income of the testa- 
tor’s estate depends entirely upon the words of the will. The reported English 
cases on this subject are numerous and not altogether reconcilable. The question 
is one of construction(2/). In some cases the words of the will may amount to a 
charge on the corpm of the residuary estate. In such a case the Court will set 
apart a fund to answer the annuity and to release the rest of the property(s;). 
In other cases doubts may arise as to the property on which an annuity is charged, 
the solution of which must be found in the construction of the will. This section 
lays down the rule that in cases where the initial gift of an annuity is followed 
by a residuary gift, the annuitant has a right to have recourse to the corpus of the 
residue of the estate and this right should not be deemed to have been taken away 
by a direction to the trustees to set apartafund(a). (Halsbury, Vol. 28, Hailsham 
Edition, p. 191). 


CHAPTER XXL 

Of Legacies to Creditors and Portioners. 


177. Where a debtor bequeaths a legacy to his creditor, and 
Creditor rima appear from the will that the legacy is 

fchcie €xSdtied^^”to meant 'as a satisfaction of the debt, the creditor 
legacy as well as ghaP entitled to the legacy as well as to the 
^ * amount of the debt. 


[Tftis is sec. 164 of the Succession Act X of 1866. It applies to Hindus, etc.’l 


Bequest to Creditors. — ^Where a debtor bequeaths a legacy to a creditor and 
there is nothing on the face of the will to show that the legacy is meant as a satisfac- 
tion of the debt, the creditor is entitled to the legacy as well as the debt. “Satisfac- 
tion*^ is the making of a donation with the express or implied intention that it 
shall be taken as an extinguishment of some existing claim which the donee has 
upon the donor, (Halsbury, Vol. 13, Hailsham Edition, pp, 171-172). 


This is a departure from the English rule of equity “ of satisfaction of debts 
by legacies.*’ The rule is established by Courts of Equity that where a debtor 
b^ueaths to his creditor a legacy equal to or greater than the amount of his debt, it 
shall be presumed, in the absence of any intimation of a contrary intention, that the 


(jr) In re (kUier^s Deed Trusts^ (1989) 1 Ch. 
277 . 

(aO Ladkmxhoo v. CharandaSi 29 Bom, L. R. 


1082. 

(a) In re Cox, Public Trustee v. Bve, (193S) 
1 <3i. ^56, 
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legacy was meant as a satisfaction of the debt. But where the legacy is less than 
the debt it shall not be considered as a satisfaction of the debt. (See Williams on 
Executors, 12th Edn., pp. 843-849). In India the doctrine of satisfaction of debts 
by legacies is exploded by this section and the creditor is prima facie entitled both 
to the legacy as well as the debfc(Z?), This doctrine appeared in the leading case of 
Talbot V. Earl of Shrewshury{c). In Chancey^s case{d) it was decided that an 
express direction in the will fbr the payment of all debts and legacies will turn the 
presumption the other way and both will be payable. In Bradshaw v. Htdsh(e) it 
was further laid down that mere general direction to pay debts was sufficient to 
exclude the presumption. The whole essence of this doctrine is that the debtor 
can be held to have offered the creditor something equivalent to. his debt. It 
would seem, therefore, that a legacy of a smaller sum than the debt cannot be a 
pro tanto satisfaction of it. But the Indian legislature has departed from English 
law and according to this section whether the legacy is greater than equal to or 
smaller than the amount of debt, it will not be a satisfaction, unless the will clearly 
expresses on the face of it that the legacy is given in satisfaction of the debt. 

This section was applied to the will of a Khoia(/). 

This section applies to the wills of Hindus(g). 

Evidence. — ^No extrinsic evidence under sec. 75 of the Act is admissible to 
prove the intention of the testator, whether the bequest is in satisfaction of the 
debt or otherwise. The evidence must be gathered from the will itself (Halsbury, 
Vol. 13, Hailsham Edition, pp. 173-174). InFestonji Y.Framji{h) a Parsi testator 
stated as follows, “my trustees shall give my brother Pestonjee Bs. 1,500 without 
interest and they shall get him to vacate the house which he now occupies.” The 
testator was indebted to the legatee in Rs. 1,500 and in lieu of interest the legatee 
was residing in the house at a reduced rent. It was held that the legacy was not 
given in satisfaction of the debt and no intrinsic evidence was allowed to be given, 
as ther« was no ambiguity in the will. 

Bequest to a debtor to the Estate : — ^There is no provision in this" Act as 
regards bequest to a debtor of the testator. But the English law is that where the 
legatee of a general legacy or share of a residue is a debtor to the estate, he is 
not entitled to receive the legacy without bringing his debt into account and it 
makes no difference whether the debt is alive or barred by limitation(i) (Halsbury 
Laws of England Vol. 144 p. 347). This case was followed in Lokenatk Mullick 
V. Odoychwar Mullick{j) where A and B who were indebted to the estate died 
without satisfying their debts. The descendants of A and B claimed a share in the 
estate of the deceased. The debts due by A and B to the estate were barred by 
limitation. It was held that notwithstanding the bar of limitation the descendants 
of A and B could not be allowed to share without first satisfying the debts due 
by A and B to the estate. 

178. Where a parent, who is under obligation by contract 
to provide a portion for a child, fails to do so, and 
afterwards bequeaths a legacy to the chUd, and 
as well as portion, do^ not intimate by his will that the legacy is 

meant as a satisfaction of the portion, the child 
shall be entitled to receive the legacy, as well as the portion. 


(6) Hassonally v. Popatlal, 37 Bom. 211. 

(c) (1714) Free. Ch. 394. 

(d) (1717) 1 P. Wms. 408. 

(e) (1889) 43 Cb. D. 260. 

(/) Hassemallff v. Popatlal, 37 Bom. 211. 

(g) Ro^amannar v. Venkata Rrishnayya, 23 


Mad. 361. 

(h) 12 Bom. L. R. 863. {See also Namberumal 
V. Veeraperttmal, 59 M. £. J. 596.) 

(i) Courtnay v. Williams, (1846) 15 L. J. 
Ch. 204. 

(j) 7 CaL 64*. 
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Illustration. 

A, by articles entered into in contemplation of his marriage with B covenanted that 
he wo^d pay to each of the daughters of the intended marriage a portion of 20,000 rupees 
on her marriage. This covenant having been broken, A bequeaths 20,000 rupees to each 
of the married daughters of himself and B. The legatees are entitled to the benefit of this 
bequest in addition to their portions. 

[This is sec. 166 o/ the Succession Act X of 1865. It applies to Hindus^ etc. See the 
report of the Law Commissioners, Gazette of India 1st July, 1864, p. 54.] 

Satisfaction of Portions by Legacies; — portion is a part of a person’s 
estate which is given or left to a child or person to whom another stands in loco 
parentis. The word is specially applied to payments made to younger children 
out of funds comprised in their parents’ marriage settlement and in pursuance of 
the trust thereof. Sec. 178 is also a departure from the English law where the 
rule has been established that where a parent is under obligation by articles or 
settlement to provide portions for his children, and he afterwards makes a provision 
by will for them, such testamentary provision shsSipTima facie be presumed to be a 
satisfaction or performance of the obligation whether the bequest is greater than, 
equal to, or less than the amounts of the portions. It will be considered satisfaction 
of the obligation either in full or in part according to circumstances. Sections 178 
and 179 do away with the rule of English law based on the doctrine, ‘‘equity leans 
against double portions.” The meaning of this phrase is that where a testator 
who stands in loco parentis to a child is under an obligation to make a provision for 
such child (called portion debt) and fails to do so and afterwards bequeaths by his 
will a legacy to such a child, equity will presume that bequest as a satisfaction 
of a portion by contract, feeling the great improbability of a parent intending a 
double portion for one child to the prejudice of other children. If the bequest 
is greater than or equal to the amount of the portion debt, it is presumed to be 
fully satisfied. If it is less it will be satisfaction pro tanto. Section 179 goes 
further. Where there is no previous obligation but a settlement for the .benefit 
of the legatee is made subsequent to the date of the will, even then it will not be 
presumed to be ademption of the legacy. 

Section 178 does away with the rule of “satisfaction of portions by legacies.” 
Section 179 does away with the rule of “ademption of legacies by portions.” 


No ademption by 
subsequent provi- 
sion for legatee. 


179. No bequest shall be wholly or partially 
adeemed by a subsequent provision made by settle- 
ment or otherwise for the legatee. 


Illustrations. 

{%) A bequeaths 20,000 rupees to his son B. He afterwards gives to B the sum of 

20.000 rupees. The legacy is not thereby adeemed. 

({{) A bequeaths 40,000 rupees to B, his orphan niece, whom he had brought up from 
her infancy. Afterwards, on the occasion of B’s marriage, A settles upon her the sum of 

30.000 rupees. The legacy is not thereby diminished. 

[This is sec. 166 of the Succession Act X of 1865. It applies to Hindus, etc. See the 
Report of the Law Commissioners, Gazette of India 1st July, 1864, p. 54.} 


Where a father bequeaths a legacy to a child and afterwards advances or settles 
a portion for that child, the legacy is not thereby adeemed. 

Ademption of Legacies by Portions : — ^This section is also a departure 
from English law. Under the English law in such a case the legacy is adeemed. 
There the rule is that where a father gives a legacy to a child it must be understood 
as a portion, although not so described in the will, and if the father afterwards 
advances a portion for that child, as upon marriage, it will be a complete ademption 
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of the legacy, whether the advancement is greater than, equal to, or less than the 
amount of the legacy. If the advancement is less, it will operate as an ademption 
jpTO tanto{k). This is called ‘‘rule against double portions.’’ The rule applies to 
children only and not to the widow. The rule is applicable to a case of partial 
intestacy(Z). 

In construing wills of Hindus the rule of double portion may well be borne in 
mind as a principle of equity, justice, and good conscience in ascertaining the inten- 
tion of the testator. In Jugjivandas v. Brijdas{m) the testator directed his execu- 
tors to set apart Rs. 2,000 in favour of his son’s daughter Nathi and the next day 
he made an entry in his account books crediting Rs. 2,000 to the account of Nathi. 
It was held that the two gifts were different and the legatee was entitled to both. 
The doctrine of advancement has no place under this Act(n). 

CHAPTER XXII. 

Of Election. 

180 . Where a person, by his will, professes to dispose of 
Circumstances in Something which he has no right to dispose of, 
which election the person to whom the thing belongs shall elect 
takes place. either to Confirm such disposition or to dissent 

from it, and, in the latter case, he shall give up any benefits which 
may have been provided for him by the will. 

[This is sec* 167 of the Succession Act X of 1865. It applies to Hindus, etc. This section 
corresponds to sec. 35 (I) of the Transfer of Property Act.] 

A case for election arises where a testator by his will professes to dispose of 
something to A which in fact belongs to B and at the same time out of his own 
property confers a legacy on B ; the literal construction of the will would allow 
B to keep his own property to the disappointment of A and also to allow B to take 
the benefit given to him by the will. But equity steps in and will not allow B to 
take the full benefit given by the will unless he is prepared to carry into effect the 
whole of the testator’s d.isposition. B is accordingly put to his election to take 
either under the will or against it. If B elects to take under the will he must give 
his own property to A. If B elects to take against the will he forfeits all the benefits 
given to him by the will and A will not be disappointed ; in that case A will be 
compensated out of the property of the testator the amount or value of the gift 
attempted to be given to him by the will, (sec. 181). The doctrine of election is 
based on the maxim, “He who seeks equity must do equity.” 

Cases of eccentricity on the part of the testator to dispose of somebody else’s 
property are rare ; but most of the cases on the doctrine of election arise where the 
testator has a power of appointment by will and he appoints such property to 
strangers of the objects of the power and bequeaths legacies to the objects of the 
power. 

The Foundation and the Characteristic of the doctrine of Election. 

The foundation of the doctrine of election is the intention of the testator, an 
intention which, extending to the whole disposition, is frustrated by the failure of 
any part, that is to say, there is a duality of gifts, or of purported gifts, — one of 
the gifts being to A of the testator’s own property, and the other of them being to 

(k) Pym V. Leckyer, 5 My. & Cr. 2'}. (/w) 7 Bom. L. R. 299. 

{1) InreVautr, Niikoison v. Vaux, (193S) (n) Lakahniahy. Ko4handarama,2^ C. 

1 Ch. 581. lOlS (P. C.) 27 Bom. L. R. 107 (P. C.). 
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B of the property of A ; and its characteristic is that by an equitable arrangement 
effect is given to the whole instrument. 

Requisites of the doctrine of Election. 

The following essential requisites must be present to raise a case of election. 

(а) The testator must by his will give something of his own to the person 
whose property he purports to dispose of to another. If he gives nothing of his own 
to the person whose property he professes to dispose of, no case of election aTises{o). 

(б) The property purported to be given to the stranger by the will of the 
testator must be something belonging to the legatee who is called upon to elect and 
does not belong to the testator whether the testator does or does not know that it is 
his own, (sec. 182). If the legatee does not claim such property as his own property 
no question of election arises(p). 

(c) The doctrine is applicable only as between a claim under the will and a 
claim dehors the will and adverse to it. It is not applied as between two clauses in 
the same will(g^). 

The doctrine of election is applicable to interests immediate, remote, contin- 
gent, of value, or not of value, (see ills, n., & m, sec. 182), and also to every species 
of property moveable or immoveable. There is no distinction for the purposes 
of election between a specific legatee and a residuary legatee, or between legatees 
and next-of-kin of the testator(r). 

The doctrine of election is not applicable when the bequest is invalid on ac- 
count of incapacity to bequeath by reason of infancy, insanity, etc. The doctrine is 
not available to cure an illegality(5), (ill. iv, sec. 182), 

The doctrine of election applies to wills as well as to deeds, (see sec. 35 of the 
Transfer of Property Act). It was first applied in the case of wills and was extended 
in England from wills to conveyances and settlements. 

Difference between the English and Indian Law of Election. — (1) Ac- 
cording to English law it has been settled that a legatee by electing against the 
will does not incur a forfeiture of the benefit conferred on him, but is merely 
bound to make compensation out of it to the person disappointed by his election. 
Under this Act the rule is that the refractory legatee forfeits the legacy. 

(2) There is no time fixed by law for making an election in England as is 
under sec. 189 of this Act. 

Hindu Law and Election. — ^This section applies to Hindus(^). In Somabai 
V. Chellam(u) a Hindu testator after making certain provision for payment of 
legacies and charities directed his executors to recover the Provident Fund due to 
him from the telegraph department and certain sums deposited by him in Mutual 
Benefit Fund and a Cooperative Credit Society and his property be distributed 
amongst his wife and two daughters, half to the wife and one-fourth to each daughter. 
Under the Provident Fund Act the testator had nominated his widow as being 
entitled to the fund. The wife and two daughters survived the testator. After 
the death of the wife one of the daughters filed a suit against the surviving daughter 
and the executor of the will of the wife. A question was raised in the suit whether 

(o) Bristow V. Wards^ (1794) 2 Ves. 836. (I) Mangaldas v. Ranchoddas, 14 Bom. 438; 

(p) Kamat v, Narendra, 9 C. L. J. 19. Pramada v. Lakhi, 12 Cal. 60. 

(q) Wollaston v. King, (1869) L. R. 8 Eq. (u) A. I. R. (1939) M. 485. (See also Raja-^ 

165. mannar v. Venkata Krishnaya, 25 Mad. 

(r) Cooper v. Cooper, L. R. 6 Ch, App. 19, 261 ; Suddasook v. Ram Chunder, 17 Cal. 

7 H. L. 53. 620). 

{«) WoUetSibn v. 8 Eq. 166. 
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the widow was entitled to the amount of the Provident Fund under the nomination 
made by the testator and also to receive half share in the property left by the 
testator or whether she was put to election. It was held that the Provident Fund 
Act applied to Government and Railway Provident Fund and to mutual benefit 
fund and to co-operative credit societies, that the widow was put to her election 
but that she had not elected during her lifetime. It was further held that the 
executor of the widow was to elect and he elected to take under the will and gave 
up his right under the nomination. 

Evidence. — Parol evidence is not admissible to raise a case of election(t)). 

181 . An interest relinquished in the circumstances stated 
Devolution of sectiop 180 shall devolve as if it had not been 
interest relinquish- disposcd of by the will iu favour of the legatee, 
edby owner. subject, nevertheless, to the charge of making good 

to the disappointed legatee the amount or value of the gift attempt- 
ed to be given to him by the will. 

[This is sec. 168 of the Succession Act X of 1865. It applies to Hindus, etc. This section 
corresponds to the second part of sec. 35 (1) of the Transfer of Property Act} 

This section is a departure from English law. In England in applying the 
doctrine of election equity proceeds upon the principle not of forfeiture but of com- 
pensation ; the legatee who elects to take against the will and wants to keep his own 
property is not required to abandon the benefit given to him by the will, (see Hals- 
bury, Vol. 18, Hailsham Edition, p. 155). 

According to section 180, the benefit given to the legatee must be given up 
by the legatee and the benefit so relinquished under sec. 180, shall devolve under 
tWs section as if it had not been given to the legatee and will fall into the residue 
under sec. 108, if there is a residuary bequest and if there is no residuary gift, it wull 
go as undisposed of as on intestacy, (see ill. i. to sec, 182) subject to the charge of 
compensating the disappointed legatee. 

182 . The provisions of sections 180 and 181 
Testator’s belief apply whether the testator does or does not believe 
immaterial. that which he professes to dispose of by his will 

to be his own. 

Illustrations, 

(i) The farm of Sultanpur was the property of C. A bequeathed it to B, giving a legacy 
of 1,000 rupees to C. C has elected to retain his farm of Sultanpur which is worth 800 rupees. 
C forfeits his legacy of 1,000 rupees, of which 800 rupees goes to B, and the remaining 200 
rupees falls into the residuary bequest, or devolves according to the rules of intestate 
succession, as the case may be. 

(ii) A bequeaths an estate to B in case B’s elder brother (who is married and has child- 
ren) shall leave no issue living at his death. A also bequeaths to C a jewel, which belongs 
to B. B must elect to give up the jewel or to lose the estate. 

(in) A bequeaths to B 1,000 rupees, and to C an estate which will, under a settlement, 
belong to B if his elder brother (who is married and has children) shall leave no issue 
living at his death. B must elect to give up the estate or to lose the legacy. 

(iv) A, a person of the age of 18, domiciled in British India but owing real property 
in England, to which C is heir-at-law, bequeaths a legacy to C and, subject thereto, devises 
and bequeaths to B “ all my property whatsoever and wheresoever,” and dies under 21. 
The real property in England does not pass by the will. C may claim his legacy without 
giving up the real property in England. 

[This is sec. 169 of the Succession Act X of 1865. It applies to Hindus, etc. This section 
corresponds to sec. 35 (2) of the Transfer of Property Act.} 


(u) Pitcher V. Dimmer, (1833) 2 My. & K. 262. 
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The application of the doctrine of election does not depend on whether or not 
the testator knows that he has no title to the property which he purports to dispose 
of. The gist of the rule of election is that the testator gives to one what belongs 
not to himself but to another, to whom he gives some estate of his own upon the 
implied condition that the other shall part with his own estate or not take the 
bounty. The Court does not speculate as to whether the testator would have 
made a different disposition had he known of his error, but takes the will as it isfw;). 
The application of the doctrine of election depends on the personal competency 
on the part of the testator of the attempted disposition as the doctrine is founded 
on the intention which supposes such competency, (see ill. iv). The inability of 
a Hindu widow to devise immoveable property inherited from her husband does 
not arise from personal incapacity to devise but it is of the same nature as that 
which precludes every one else from disposing by will of what does not belong to 
him(aj) In ill. (iv) the heir-at-law is not put to his election on the ground that under 
the old English law an infant testator was legally incompetent to devise immoveable 
property which devolved on the heir. 

Bequest for man’s 183. A bcquest for a person’s benefit is, 

ed°for ^^6 purpose of election, the same thing as a 

election. bequest made to himself. 

lUustrcMon. 

The farm of Sultanpur Khurd being the property of B, A bequeathed it to C; and 
bequeathed another farm called Sultanpur Buzurg to his own executors with a direction 
that it should he sold and the proceeds applied in payment of B’s debts. B must elect 
whether he will abide by the will, or keep his farm of Sultanpur Khurd in opposition to it. 

[This is sec. 170 of the Succession Act X of 1865. It applies to Hindus ^ etc.\ 

To raise a question of election it is not essential that the benefit conferred on 
the legatee should be directly given to him by the will, i.e.^ a legacy to A of Rs, 100/-, 
Even if the legacy is given indirectly to A for his benefit, i.e,, to pay A’s debt or 
to his trustees upon trust for A’s benefit it is a sufficient benefit and A will be put 
to his election. This section must be distinguished from sec. 184 where the indirect 
benefit is not derived from the will itself but from other circumstances, e.g., by his 
holding different characters or different capacities. 


Person deriving 1^4. A person taking no benefit directly 

benefit indirectly under a will, Dut deriving a benefit under it indi- 
not put to election, yectly, is not put to his election. 


Illustration. 

The lands of Sultanpur are settled upon C for life, and after his death upon D, his only 
child. A bequeaths the lands of Sultanpur to B, and 1,000 rupees to C. C dies intestate 
shortly after the testator, and without having made any election, D takes out administra- 
tion to C, and as amdinistrator elects on behalf of C’s estate to take under the will. In 
that capacity he receives the legacy of 1,000 rupees and accounts to B for the rents of the 
lands of Sultanpur which accrued after the death of the testate rand before the death of C. 
In his individual character he retains the lands of Sultanpur in opposition to the will. 

[This is sec. 171 of the Succession Act X of 1865. It applies to Hindus, etc. This section 
corresponds to sec. 35 (3) of the Transfer of Property Act.'\ 


If the legatee derives a benefit indirectly he is not put to his election. For 
example, a testator bequeaths property belonging to C to B, and to D he gives a 
legacy of Rs. 1,000. He does not give anything to C. D afterwards purchases the 


(w) WhUiterv. Webster. 2Ves. 3eT, 

(or) Mangaldas v. Ranthheddas, 14 Bom* 438 


at pp, 440-441. 
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property from C. D will not be put to his election( 2 /). The doctrine of election 
does not preclude a party claiming by the will from enjoying a derivative interest, 
to which he is entitled at law under a legal estate taken in opposition to the will. 

^ person who in his individual capa- 

^11 city takes a benefit under a will may, in another 

^er character elect character, elect to take in opposition to the will, 

totake in opposition. 

Illustration* 

The estate of Sultanpur is settled upon A for life, and after his death, upon B. A 
leaves the estate of Sultanpur to D, and 2,000 rupees to B, and 1,000 rupees to C, who is 
B’s only child. B dies intestate, shortly after the testator, without having made an election. 
C takes out administration to B, and as administrator elects to keep the estate of Sultanpur 
in opposition to the will, and to relinquish the legacy of 2,000 rupees. C may do this, and 
yet claim his legacy of 1,000 rupees imder the %viU. 

\This is sec, 17 2^ Clause (i) of the Succession Act X of 1866. It applies to Hindus^ etc.. 
This section corresponds to 35 (4) of the Transfer of Property Acf] 

Where a testator purports to dispose of property w^hich is not his owm, no case 
of election arises against a person who takes such property by a derivative title 
after the testator’s death, and who is also a beneficiary under the will( 2 ). Where 
the party disputes the validity of the bequest and does not claim as his own any 
property which the testator had disposed of no question of election arises(a). 

186. Notwithstanding anything contained in sections 180 

Exception to where a particular gift is expressed in 

provisiOTs of last the will to be in lieu of something belonging to the 
SIX sections. legatee which is also in terms disposed of by the 

will, then, if the legatee claims that thing, he must relinquish 
the particular gift, but he is not bound to relinquish any other 
benefit given to him by the will. 

Illustration. 

Under A’s marriage-settlement his wife is entitled, if she survives him, to the enjoy- 
ment of the estate of Sultanpur during her life. A by his will bequeaths to his wife an 
annuity of 200 rupees during her life, in lieu of her interest in the estate of Sultanpur, which 
estate he bequeaths to his son. He also gives his wife a legacy of 1 ,000 rupees. The widow 
elects to take what she is entitled to under the settlement. She is bound to relinquish the 
annuity but not the legacy of 1,000 rupees. 

[TOis is sec. 172, Clause (2), i.e.. Exception to the last six Rules of the Succession Act Xof 
1865. It applies to Hindus, etc. This section corresponds to the Exception to sec. 35 (4) of 
the Transfer of Property Act.] 

This section is an exception to the rule in sec. 185 that where a particular gift 
is expressed to be in lieu of something belonging to the legatee which is also dis- 
posed of by the will, the legatee must be put to election(6). 

187. Acceptance of a benefit given by a will constitutes an 
When acceptance election by the legatee to take under the will, if 

of benefit he had knowledge of his right to elect and of those 

Section ^^to circumstances which would influence the judgment 
under will. of a reasonable man in making an election, or if he 

waives inquiry into the circumstances. 

(y) In re Lord Chesham, Cavendish v. Bucre, (a) Kaynal Kumari v. Narendra Nath.^ 9 €. L. 

81 C. D. 466, 477. J. 19. 

(a) QriseU v. Smnhoe, (1869) L. R.7 Eq. 291, (h) Pramada v. LakM, 12 Cal. 60. 
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Illustrations* 

(i) A is owner of an estate called Sultanpur Khurd, and has a life interest in another 
estate called Sultanpur Buzurg to which upon his death his son B will he absolutely entitled. 
The will of A gives the estate of Sultanpur Khurd to B, and the estate of Sultanpur Buzurg 
to C. B, in ignorance of his own right to the estate of Sultanpur Buzurg, allows C to take 
possession of it, and enters into possession of the estate of Sultanpur Khurd. B has not 
confirmed the bequest of estate of Sultanpur Buzurg to C. 

(ii) B, the eldest son of A, is the possessor of an estate called Sultanpur. A bequeaths 
Sultanpur to C, and to B the residue of A’s property. B having been informed by A’s 
executors that the residue will amount to 5,000 rupees, allows C to take possession of Sultan- 
pur. He afterwards discovers that the residue does not amount to more than 500 rupees. 
B has not confirmed the bequest of the estate of Sultanpur to C. 

[This is sec* 173 of the Succession Act X of 1865* It applies to Hindus, etc. This section 
corresponds to section 35 (5) of the Transfer of Property Act?\ 

Election by Conduct. — ^No person can be required to elect without a clear 
knowledge of both the funds and properties between which he has to elect. Elec- 
tion is a question of fact and must be ascertained as such. It may be express, 
or may be implied from the acts of the person bound to elect. This section raises 
a case of implied election. To constitute an implied election by reason of the accept- 
ance of the benefit given by the will he must be shown (i) to have been aware of his 
right to elect (ii) to have intended to exercise such right and (iii) to have had full 
knowledge of such matters as the value of different properties and his own rights 
in respect of them, unless he has waived the inquiry which would have resulted 
in such knowledge. The next section enacts that such loiowledge or waiver of 
inquiry shall in the absence of evidence to the contrary be presumed if the legatee 
has enjoyed for two years the benefit provided for him by the will without doing 
any act to exp^iess dissent. Clause (2) of sec. 188 diflPers from sec. 187 in that 
it only permits an inference(c). If he waives such inquiry, i*e*, if he wilfully ab- 
stains from such inquiry, election will be presumed. 

No person is bound to elect without a clear knowledge of his right to elect 
and of the circumstances which would influence the judgment of a reasonable 
man in making the election(d). When a |Tarty has notice that he is bound to 
elect to take under or against a will and deals with the property given to him 
by the will as his own, that is a clear deliberate act of election to take the property 
so given to him. If a party acts in ignorance or through a hona fide mistake that 
will not amount to election, (ill. i,, sec. 187). An election once fully made is final 
and binds the party and his representative. 


188 . ( 1 ) 

Circumstances in 
•which knowledge 
or waiver is pre- 
sumed or inferred. 


Such knowledge or waiver of inquiry shall, in the 
absence of evidence to the contrary, be presumed 
if the legatee has enjoyed for two years the benefits 
provided for him by the will without doing any 
act to express dissent. 


(2) Such knowledge or waiver of inquiry may be inferred 
from any act of the legatee which renders it impossible to place 
the persons interested in the subject-matter of the bequest in the 
same condition as if such act had not been done. 


Illustration* 

A bequeaths to B an estate to which C is entitled, and to C a coal-mine. C takes posses- 
sion of the mine and exhausts it. He has thereby confirmed the bequest of the estate to B. 


(c) Iriduhdla v. Manmatha, 41 C. L. J. 258 (d) lalii Mohan v. Notodamoyi, A. I. R, 

at p, 279 ; Triguna v. Badharani, 87 C. (1927) C. 494. 

X(. 4* 20. 




187 - 190 ] 


ELECTION. 


34D 


[Clause (1) of this section is sec. 174 and Clause (2) is sec. 175 of the Succession Act X of 
1865. It applies to Hindus^ etc. This section corresponds to section 35 (6) and (7) of the 
Transfer of Property Act] 

Enjoyment for Two Years. — ( 1 ) If the legatee enjoys the benefit providded 
for him by the "vvill without expressing any dissent for two years, acceptance will 
be presumed. This is only a presumption throwing the onus on the legatee of 
proving that he did not elect, which may be rebutted by the legatee. No such 
rule of two ^^ears prevails in England. 

(2) Where with the knowledge of his obligation to elect, a person enjoys the 
property given by the will and exercises acts of ownership over it, thereby render- 
ing it impossible to place the other donee in the same condition if such acts had 
not been done, he will be debarred from keeping his own property. 

The presumption arising under clause (1) may be rebutted by circumstances. 
Clause (2) only permits an inference(e). 


189. If the legatee does not, within one year after the death 
When testa^or’b of the testator, signify to the testator’s representa- 
mar^^caiV^^upoii tlves his intention to confirm or to dissent from 
les^xic.' to elect. the will, the representatives shall, upon the expira- 
tion of that period, require him to make his election ; and, if he 
does not comply with such requisition within a reasonable time 
after he has received it, he shall be deemed to have elected to con- 
firm the will. 


[This is sec. 176 of the Succession Act X of 1865. It applies to Hindus » etc. This section 

corresponds to sec. 35 (8) of the Transfer of Property Act.] 

No time is fixed for making election according to English law. 

A legatee who is required to elect must be allowed sufficient time to make up 
his mind. The Indian Legislature has fixed one year’s period as under sec. 337 
the testator’s estate is required to be distributed within one year. On the expiry 
of the year, if the legatee put to election has not signified his intention the executors 
shall give notice to the legatee calling upon him to make his election within a reason- 
able time after the receipt of the notice. If the legatee still remains silent, he shall 
be deemed to have elected to take under the will. 

As to what is reasonable time to be given by the notice will depend on the 
facts of each case. If there is an administration action pending for accounts it is 
necessary that accounts and inquiries should finish(/). 

A person required by the Court to elect within a specified time will, if he does 
not elect within that time, be treated as having elected against the will, (Halsbury 
Vol, 13, p. 125, Hailsham Edition, p. 158). 

Postponement of Il) case of disability the election shall 

election in case of be postponed until the disability ceases, or untu 
disability. election is made by some competent authority. 

[This is sec. 177 of the Succession Act X of 1865. It applies to Hindus, etc. This section 

corresponds to sec. 35 (9) of the Transfer of Property Act.] 

If a person entitled to election is a minor or under any other disability, elec- 
tion may be postponed until his majority or his guardian may be required to elect 


(fi) Indvbala v. Manmatha, 41 C. L. J. 258. (/) Douglas v. Douglas, (1871) 12 Eq. 617. 
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for him, or the Court may direct an inquiry and elect for the minor(g). (Hals- 
bury, Vol. 18, p. 128). 

In case of a lunatic so found on inquiry, his committee can elect under the 
direction of the Court, (Halsbury, Vol. 13, p. 127, Hailsham Edition, p. 161). 

CHAPTER XXIII. 

Of Gifts in Contemplation of Death 

Property trans- 191. (l) A man may dispose, by gift made 

made'^in Contemplation of death, of any moveable pro- 

piation of death. pcpty which he could dispose of by will. 

(2) A gift is said to be made in contemplation of death where 
a man, who is ill and expects to die shortly of his illness, delivers 
to another the possession of any moveable property to keep as a 
gift in case the donor shall die of that illness. 

(3) Such a gift may be resumed by the giver ; and shall not 
take effect if he recovers from the illness during which it was made ; 
nor if he survives the person to whom it was made. 

Illustrations* 

(i) A, being ill, and in expectation of death, delivers to B, to be retained by him in 
case of A’s death, — 

a watch ; 

a bond granted by C to A : 
a bank-note ; 

a promissory note of the Central Government endorsed in blank ; 
a bill of exchange endorsed in blank ; 
certain mortgage-deeds. 

A dies of the illness during which he delivered these articles. 

B is entitled to — 
the watch : 

the debt secured by C’s bond : 
the bank-note : 

the proinissory note of the Central Government : 
the bill of exchange : 

the money secured by the mortgage-deeds. 

(ii) A, being ill, and in expectation of death, delivers to B the key of a trunk or the 
key of a warehouse in which goods of bulk belonging to A are deposited, with the intention 
of giving him the control over the contents of the trunk, or over the deposited goods, and 
desires him to keep them in case of A’s death. A dies of the illness during which he de- 
livered these articles. B is entitled to the trunk and its contents or to A’s goods of bulk in 
the warehouse. 

(Ui) A, being ill, and in expectation of death, puts aside certain articles in separate 
parcels and marlcs upon the parcels respectively the names of B and C. The parcels are 
not delivered during the life of A. A dies of the illness during which he set aside the parcels. 
B and C are not entitled to the contents of the parcels. 

{This is sec. 178 of the Succession Act X of 1865. The words CenttalGovernment^' 
in ill. (i) are substituted for the words “ Government of India ” by Government of India (Adapta* 
tion of Indian Laws) Orders 1937. It does not apply to Hindus^ etc.l 

In order to constitute a valid donatio mortis causa under this Act, the follow- 
ing requisites must be complied with: — 

(1) The property must be moveable and such as the donor could dispose of 
by will. 


(g) He Montagu, Taber v. Montagu, (189e) X Ch. 549. 
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(2) The gift must be by a man in contemplation, though not necessarily in 
expectation, of death, A gift made in contemplation of suicide is not a valid 
donatio mortis causa{h), 

(3) It must be conditioned to take effect only on the death of the donor. 
The death of the donor must ensue. It does not take effect if the donor recovers 
from the illness, nor if he survives the donee. It does not matter from what cause 
the death ultimately takes place. It is not essential that the death should ensue 
from the existing disorder(i). 

(4) There must be delivery of the subject of donation. The decease should 
at the time of the delivery not only part with the possession but also with the 
dominion over the subject of the gift(j). In Delgoffe v. Fader(k) a lady in con- 
templation of death gave her bag and its contents — ^jeweilery trinckets, cash and 
an envelope enclosing a pass book of a bank to the plaintiff. The pass book 
showed £ 933 to the credit of the amount of the deceased. It was held that there 
was a valid donatio as to jewellery, trinckets, etc., but not of the moneys in 
the bank. 

(5) The gift must be made under such circumstances as to show that the 
thing is to revert to the donor in case he should recover(Z). 

A donatio mortis causa may be made orally or in writing with or without 
registration. But delivery is absolutely essential. 

What property may form the subject of a Donatio Mortis Causa^ 

Any moveable property which a man may dispose of by will may be disposed of 
by a gift mortis causa. Under this Act there is no provision for a donatio mortis 
causa of immoveable property. 

Sec. 191 is wider than the English law as regards moveables. Bank notes 
and promissory notes and other negotiable instruments which pass by delivery 
may be valid subjects of donatio mortis causa{m). 

(1) Promissory Notes of the Government of India. — ^As regards pro- 
missory notes they must be endorsed in blank. Without such endorsement the 
mere delivery thereof is not sufficient, [see illustration (?), item (4) ]. In England 
in Veal v. Veal{n) delivery of a promissory note payable to order without endorse- 
ment was held to be sufficient. Cash certificate can be the subject of donatio 
mortis causa{o). In Kumar Upendra v. Nabin Krishna{p) the deceased a few 
hours before his death and in contemplation of death caused certain Government 
loans to be fetched and gave them to plaintiff with the intention of passing the 
property to him, but he could not make the endorsement because he was too weak 
and it was held to be a valid donatio. 

(2) Cheque. — ^The mere delivery of a cheque which is not paid in the donor’s 
lifetime does not constitute a donatio mortis causa{q) ; but if the cheque is paid by 
the banker after the death of the donor but before the banker was informed of 
the death, it will operate as a donatio mortis causa{r). A cheque payable to the 
donor or order and given by the donor is a valid donatio mortis causa{s). (Williams 
on Executors, 12th Edition, p. 484). 

(3) Policy of Insurance, — ^A policy of insurance may be the subject of a 
gift of this nature(f). 

(ft) Agnew V. Belfast Banking Co., (1896) 2 Ir. {n) 27 Beav. 303. 

R. 204. (o) Dolly Edelwaizcv.M adakin^O-^^sB) All. VX6. 

(i) Wilkes v. Allington, (1931) 2 Ch. 105. (p) 3 B. L. R. (0. C.) 113. 

Ij) Reddell v. Dobree, 10 Sim. 244. {q) Hewitt v. Kaye^ 6 Eq. 198. 

(ft) (1939) 1 Ch. 922; (1939) W. N. 303. (r) Yate v. Hilbert, 2 Ves. 111. 

(l) Cain V. Mood, (1896) 2 Q. B. 283 at 280. (i) Clement v. Cheesman, 27 C. D, 031. 

(m) Re Mead, 15 C. D. 651, <0 Win v. Amis, 1 Best. Sc Sm. 109. 
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(4) Post Office Savings Bank Book. — ^The delivery of a Post Office Sav- 
ings Bank deposit book may constitute a good donatio mortis causa of the balance 
standing to the credit of the depositor(t^), A banker’s deposit note is a good 
subject of donatio mortis causa{v), 

(5) Mortgage Deeds. — ^In Duffield v. Elwes{w), the question was whether 
mortgage deeds can be the subject-matter of donatio mortis causa. The Vice- 
Chancellor held that it could not be but his decision was reversed by the House 
of Lords. 

Effect of Recovery of the Donor from the Illness. — ^If the donor recovers 
from the illness during which the donatio mortis causa was made, or if the donee 
does not survive the donor, the gift does not take effect. 

How Donatio Mortis Causa Differs from a Legacy. — A. donatio mortis 
causa differs from a legacy in these respects : — 

(1) Probate in respect of it is unnecessary, for such a gift takes effect from 
the date of the delivery. 

(2) No assent or other act on the part of the executor is necessary to perfect 
the title of the donee. 

How it differs from a gift Inter vivos and resembles a legacy. — (1) It 
is ambulatory, incomplete, and revocable during the testator’s lifetime. It 
partakes of the nature of a will and in this respect it is different from a gift as 
contemplated by sec. 122 of the Transfer of Property Act. The property gifted 
in contemplation of death remains the property of the donor till the date of his 
death ; the donee succeeds to the property on the death of the donor, provided 
the donor has not rescinded the gift in his lifetime(a?). 

(2) It is liable for payment of the debts of the testator upon deficiency of 
assets. 

Donatio Mortis Causa 2 iCCOTAin^ to Mahomedan Law— Such gifts are 
known to Mahomedan law(z/). Gifts made by a Mahomedan during Marz-ul- 
Maut or death-illness cannot take effect beyond a third of the surplus of his estate 
after payment of funeral expenses and debts, unless the heirs give their consent 
after the death of the donor to the excess taking effect; 

Such a gift if made to an heir is not valid unless the other heirs consent thereto 
after the donor’s death, (Mulla’s Mahomedan Law, 11th Edn., p. 122). 

Delivery of possession is essential to constitute a valid gift Marz-ul-Maut 

If a gift is made by a Mahomedan during Marz-ul-Maut of the whole of his 
property and if the donor subsequently recovers from the illness, the gift will take 
effect to the eMent of the whole. Not so under this Act where, if the donor recovers, 
the gift does not take effect. 

Donatio Mortis Causa according to Hindu Law. — ^Although this section 
does not apply to Hindus, donatio mortis causa is recognised in Hindu law(;s). 
Hindu law makes no distinction between an ordinary gift and a gift in contempla- 
tion of death. The requisites are : — (a) giving either orally or in writing with 
the intention of passing the property accompanied by actual delivery and {h) the 
acceptance by the donee in the lifetime of the donor(a). 


(u) Be Weston, (1902) 1 Ch. 680 ; Be Andrews, 
(1902) 2 Ch. 894, 

(«?) In re Diflon, (1890) 44 Ch. D. 76. 

(w) 1 Bligh N. S. 407. 

(x) DoU^ Mdehoaiss^ v. Maelcddn, (1948) All. 


193; A. I. R. (1948) A, 95. 

(y) Fatima BiH v. Sheikh Ahmed Baksh, 35 
Cal, 271 (K C.). 

(a) BAasker v. Sarasvattbaii 17 Bom. 486. 

(a) Visatalchmi v. Subbu, 6 M. H. C, R. 270. 
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PART VII. 

Protection of Property of Deceased 

192. (1) If any person dies leaving property, moveable or 

Person claiming immoveablc, any person claiming a right by succes- 
t?'{>ro;^^'*'orde^ thereto, or to any portion thereof, may make 

ceased may apply application to the District Judge of the district 
wongfid*’ pMsel- any part of the property is found or situate 

Sion. for relief, either after actual possession has been 

taken by another person, or when forcible means of seizing posses- 
sion are apprehended. 

(2) Any agent, relative or near friend, or the Court of Wards 
in cases within their cognizance, may, in the event of any minor, 
or any disqualified or absent person being entitled by succession 
to such property as aforesaid, make the like application for relief. 

[This is sec, 1 dh 2 of the Succession (Property Protection) Act XIX of 1841.] 

This Part reproduces The Succession (Property Protection) Act No. XIX of 
1841. It applies to all the subjects in British India. Part VII of the Succession 
Act incorporates the provisions of the Succession (Property Protection) Act 
(XIX of 1841) otherwise known as the Curators Act, which, as the preamble shows, 
was an Act “ for the protection of moveable and immoveable property against 
wrongful possession in cases of succession.’’ Sec. 192 makes it clear that Part VII 
is intended to provide for a speedy relief against wrongful possession in cases of 
succession. This object is carried out by prescribing a summary proceeding 
in which the Court is to determine the right to actual possession and sec. 209 
distinctly provides that .the decision in such a proceeding shall have no other 
effect than that of settling the actual possession and shall not be subject to any 
appeal or review. The Legislature has contemplated a short inquiry leading 
upto and resulting in a rapid decision in contrast with the lengthy investigation 
which may be required for the more tardy determination of a regular suit(6). 
It was contended in this case that sec. 192 did not apply to property of a Mahant 
as Muth property passes on the death of the Mahant to his successor. The words 
‘‘ owner ” and proprietor ” used in sections 195 and 205 will not strictly apply 
to Mahant. But these words are taken from corresponding sections 5 and 14 
of Act XIX of 1841. In 1921, however, the Privy Council decided in Vidua 
VaryJthVs case(c), that “ much property was held by the Mahant as its owner and 
the successor to him in such property follows with the succession to the office.” 
The Succession Act, 1925, was passed after the Privy Council decision but it was 
only a consolidating Act and Part VII merely reproduces the sections of Act XIX 
of 1841. This Part must, therefore, be interpreted in the light of the earlier Act 
of XIX of 1841. Having regard to the general scheme of the Act XIX of 1841, 
Muth property must be held not to be excluded from its operation. Part VII 
must also be held to apply to such property (See p. 211 of the report). 

The object of this Part is to provide a summary procedure for the protection 
of property in cases of dispute as to succession. It is in the nature of an inter- 
locutory proceeding asking the Court to determine who has the right to possession 

(&) Mahant Goswami v. Mahant KapiJdeo, 31 (c) 44 Mad* 831 (P. C.). 

Pat. 197 at p. 20S. 
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pending the final determination of the right of the parties in a regular suit(d). 
This section applies only in cases of succession by inheritance. It has no applica- 
tion when the property passes by survivorship(^). But if the dispute related to 
an undivided share in the estate it was held in Gopi Krishna v. Kaj Krishna{f) 
that the Act applied. The jurisdiction is only given to the District Judge and 
not to a Subordinate Judge and the procedure is by way of application which 
application must be made within six months of the death of the person whose 
estate is in question, (sec. 205). In Mahmadbhai v. Bai Havdbai{g) the Bombay 
High Court deprecated the practice of proceeding under Act XIX of 1841. “ It 

is no longer expedient that the Court should entertain proceedings under this 

Act When the parties claim the estate of a deceased person the proper 

course is to file an administration suit and apply for appointment of receiver.” 
This part is designed to protect property ; but it is only to be used where excep- 
tional grounds for prompt action are necessary to guard against misappropriation, 
waste or neglect of the estate of the deceased(/i). The provisions of this Part 
should not be lightly resorted to. Applications under this Part are now obsolete. 
As observed by Macleod, C. J., “ The Act (Act XIX of 1841) is really out of date, 
and there is no necessity whatever of parties claiming the estate of a deceased 
person to have recourse to it. The relief which is properly open to them is to 
file an administration suit and apply for the appointment of a receiver in which 
case the question will be who should be given possession until the dispute between 

the parties has been decided in that suit Considering the wide powers that 

are now given to the Courts to make interlocutory orders in regular suits, an appli- 
cation for relief under this Act should not be entertained It cannot be 

said that any person is likely to be materially prejudiced if he is told to file a re- 
gular suit because if he proceeds with ordinary diligence he can ask for relief of 
an interlocutory nature in that suit(i). 

The condition essential for invoking the provisions of this Part is that the 
applicant must show that he has an interest in the estate of the deceased. To 
apply the provisions of this Part to the facts of any particular case it is a condition 
precedent that the Judge should find or be satisfied that the applicant is likely 
to be prejudiced if left to ordinary remedy of a regular suit and that the applica- 
tion is bona fide, (see sec. 193). The only question for the Court to consider is 
as to who among the rival claimants has a preferential right to possession(J). 
A summary order made under this Part is not a partition of the property, and the 
decision shall only be on the right to possession. No question of title should be 
determined(^). The decision of the District Judge shall be final(0, (sec. 209). 
But the party aggrieved shall have his ordinary remedy of establishing his title 
to the property in the ordinary way by instituting a suit, (sec. 208). 


The word “ succession ” used in this section applies not only to intestate suc- 
cession but also applies to testamentary succession(m). A shebait claiming under 
the will of the deceased was held entitled to make the application(n). But the 
provisions of this Part do not apply to the case of a family governed by the Mitak- 
shara law(o). 


{d) Kothandarama v. Jagathamhal, A. I. R. 
(1923) All. 229. 

{$) Sato Koer v. Gopal, 84 Cal. 929 : Puthia 
Purajil V. Puthia Purajil, 23 M. L. J, 537, 
(/) 12 C. L. J. 8. 

(g) 26 Bonx L,. R. 145. 

(h) Khoja Kutbudin v. Khoja Faizuddin, 2 
N. L. R, 72. 

(i) Mahamadbhai v. Bavabai, 26 Bom. L, R. 
146. 

(j) BhabaiaTifd Bdd v. PraffuUu Kumar, 86 


C. W. N. 871. 

(fc) Bhagwandeen v. Myna Baee, 11 M. I. A. 
487 at p. 515. 

(1) Gajadhar v, Megha, 44 All. 546. 
im) Champi Deii v, Puran Bat, A. I. R. 
(1934) L. 930. 

(n) Benode Behary v. Rai Sundari, 53 Cal. 
637, 30 C. W. N. 500. 

(o) MussL Sato Koer v. Gopal Sahu, 81 Cal, 

929; 12 C. W. N. 65 ; Bua ViUa v. Sahib 
myal, 20 196 A. L Rr (1938) 758, 
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193. The District Judge to whom such application is made 
Inquiry made by shall, in the first place, examine the applicant on 

oath, and may make such further inquiry, if any, 
as he thinks necessary as to whether there is sufficient ground for 
believing that the party in possession or taking forcible means for 
seizing possession has no lawful title, and that the applicant, or 
the person on whose behalf he applies, is really entitled and is 
likely to be materially prejudiced if left to the ordinary remedy 
of a suit, and that the application is made hona fide. 

]This is sec. 3 of the Succession {Property Protection) Act XIX of ISIl.] 

This section contemplates an inquiry into two points : — (1) whether the oppo- 
site party has lawful title and (2) whether the applicant is really entitled, whether 
his application is hona fide and whether he is likely to be materially prejudiced 
if left to a regular suit(p). This section requires that the District Judge shall 
examine the applicant on oath and hold inquiry as to whether the opposite party 
has lawful title and whether the applicant is entitled to present the application 
and whether it is bona fide{q). An order shoiild only be made after such inquiry 
is held(r). Under the old section a statement contained in the affidavit of the 
applicant was held to be sufficient(5) but that is no longer sufficient under the pre- 
sent section. Under the old section the words used were “ shall in the first place 
inquire by the solemn declaration of the complainant and by witnesses and docu- 
ments at his discretion These words are substituted by the w'ords, shall, 
in the first place, examine the applicant on oath etc. So now under this section 
the examination of the applicant is absolutely necessary. The Court is no longer 
entitled to act upon the affidavit of the applicant. 

The provision of this section is mandatory and the Judge is bound to hold 
an inquiry under this section before appointing a curator under sec. 195(i). 

Omission to hold inquiry is a material irregularity and an application for revision 
will lie under sec. 115 of the Code of Civil Procedure. The words “ in the first 
place ” in this section have reference to the inquiry whether there are sufficient 
grounds for interference which should precede the citation of the party complained 
of but not to the relative sequence of steps to be taken in the conduct of the in- 
quiry. The High Court will not interfere in revision unless it is satisfied that the 
person moving it has no other remedy open to him whereby he may obtain the 
relief sought{t6). 

194. If the District Judge is satisfied that there is sufficient 

Pro edure ground for believing as aforesaid but not otherwise, 

roce ure. shall summon the party complained of, and 

give notice of vacant or disturbed possession by publication, and, 
after the expiration of a reasonable time, shall determine sum- 
marily the right to possession (subject to a suit as hereinafter pro- 
vided) and shall deliver possession accordingly ; 


(p) Mahamadbkai v. Bai Navabai, 26 Bom. 
L. R. 145, A. I. R. (1924) B 507; Kothan- 
darma-v. Jagatfhabal, (1923) M. W. N. 77; 
Bhimappa v. Khanappa, 34 Bom. 115, 
11 Bom. L. R. 1308. 

iq) Phul Chand v. Kishmish Koer, 11 C. L. J. 
521. 

(r) Lila v. Mahange^ 54 All. 183. 


(s) Gopi Krishna v. Raj Krishna, 12 C. L. 
J. 8. 

(/) Krisknasami v. Muthukrishna, 24 Mad. 
364 ; 7 M. B. J, 78 ; Abdul Rahman v. 
KuMi Ahmed, 10 Mad. 168 ; Papamma v. 
Collector of Godavri, 12 Mad, 341. 

(tt) Ganga Sahai v, Pabu 72 P.R. (19X8). 
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Provided that the Judge shall have the power to appoint an 
officer who shall take an inventory of effects, and seal or otherwise 
secure the same, upon being applied to for the purpose, without 
delay, whether he shall have concluded the inquiry necessary for 
sxunmoning the party complained of or not. 

[This is sec, 4 of the Succession (Property Protection) Act XIX of 1841 except that the 
word “ summon ’* is substituted for the word “ cite 

The procedure laid down in this section is summary procedure and the ques- 
tion to be determined is the question of possession and not of title(ti). Under 
this section it is only necessary for the Court to consider if the petitioner is really 
entitled to the property. The Court is to determine the right of possession to the 
property amongst the rival claimants and to decide who has a preferential claim. 
The question of title can only be decided in the regular suit. The effect of such 
a summary proceeding is to settle the fact of possession. If any one wants to 
eject the person just put in possession, he must file a regular suit in the natoe of 
an ejectment suit and he can only recover possession on the strength of his own 
title. In such a case he must establish not only his own relationship with the 
last holder but also that no nearer heirs are alive(to). As observed by the Rt. 
Hon’ble Jaykar, J., in Kartar Singh v. Dayal Das{x), the plaintiff could succeed 
only on the strength of his own title and not on the weakness of his opponents. 

Before proceeding under this section the District Judge must satisfy himself 
that sufficient ground exists, on inquiry being held under sec, 193, for him to inter- 
fere. An application ought not to be granted as a matter of course(j/). 

The decision of the District Judge is final and is not subject to any appeal 
or review, (see. sec. 209). The provision of this section is not controlled by 0. 82, 
r, 6 of the Code of Civil Procedure. There is no provision for demanding security 
from the person to whom the property is ordered to be delivered. 

Subject to a suit ” — ^These words mean subject to a suit as contemplated 
in sec. 208, that is, a regular suit to establish title(z). The effect of a summary 
decision under this section is not a bar to the regular suit and the same is expressly 
saved by sec. 208. According to the Full Bench decision(a) it is clear that neither 
section 194 nor sec. 208 makes any provision for setting aside the order made 
under this section. 

Proviso. — ^Under the proviso the District Judge may direct an inventory 
to be taken after making the necessary inquiry. The inquiry must be made 
before ordering the inventory(6). 


195. If it further appears upon such inquiry as aforesaid 
App<rintment of danger is to be apprehended of the misappro- 

curator pending priation or Waste of the property before the sum- 
mary proceeding can be determined, and that the 
delay in obtaining security from the party in posses- 
sion or the insufficiency thereof is likely to expose the party out of 
possession to considerable risk, provided he is the lawful owner. 


(c) Bhvgmandeen v. Myna Baee, 11 M. I. A. 
487 at p. 516. 

(w) Girdhari ImI v. Gmi, of Bengal, 12 M. I. 
A. 448. 

M A. I. K. (1989) P. C. 201. 

\U) Oopi Krishna v. Raj Krishna, 12 C. L. 


J. 8 ; Champi Devi v. Puran Bal, A. I. R. 
(1984) L. 980. 

( 2 ) Bhalatarini v. Profulla, 86 C. W. N. 871. 

(а) Loknarain v, Ranee Myna Koer, 7 W. R. 
199. 

(б) AbOlMa V, 28 M. L. J, 587. 
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the District Judge may appoint one or more curators, whose autho- 
rity shall continue according to the terms of his or their respective 
appointments, and in no case beyond, the determination of the 
summary proceeding and the confirmation or delivery of possession 
in consequence thereof : 

Provided, that, in the case of land, the Judge may delegate to 
the Collector, or to any officer subordinate to the Collector, the 
powers of a curator ; 

Provided, further, that every appointment of a curator in 
respect of any property shall be duly published. 

[This is sec* 5 of the Succession (Property Protection) Act XIX of 184:1*1 

Appointment of Curator 

The necessary conditions before a curator is appointed under this Part are : 
(1) that the applicant must show that he has an interest in the property ; (2) that 
there is danger of misappropriation or waste of the property ; (3) that the appli- 
cant will be materially prejudiced if left to the ordinary remedy of a suit ; (4) that 
the application is hona fide, (sec. 193) and (5) the application is made within six 
months of the death of the owner of the property, (sec. 205). All these conditions 
must be fulfilled before a curator can be appointed(c). Before appointing the 
curator the Court must be satisfied that the appointment is likely to be materially 
prejudiced if left to the ordinary remedy of a regular suit and that the application 
is bona fide{d). No curator can be appointed of a property of which there is a 
trust made or of any direction in respect thereof made in a will by the deceased 
owner of the property to take effect after his death, (sec, 206). The section re- 
quires that before appointing a curator the District Judge should ask the party 
in possession to give security. It is only when that party makes delay in providing 
security or the security is foimd insufficient that the Judge can pass an order 
appointing curator. When the party in possession was never asked to give any 
security, the order of appointment of curator is liable to be set aside(e). 

This section does not in express terms require that the District Judge should 
record the grounds or findings ; it is expected that he should do so. The non- 
recording of such grounds is not such an irregularity as would require the inter- 
ference of the Court under section 115 of the Code of Civil Procedure(/). An 
application for revision lies under sec. 115, from an order made under this section(g). 

Proviso. — ^The proviso contained in the first paragraph of the section states 
that the authority of the curator shall continue according to the trems of his 
appointment but in no case beyond the determination of the summary proceed- 
ings and the confirmation or delivery of possession in consequence thereof. Until 
the curator has handed over possession of the property his appointment does not 
come to an end even though the summary proceedings have terminated and there- 
fore he can institute a suit under section 200(A). 

196. The District Judge may authorise the curator to take 
possession of the property either generally, or until 
abfe’on'curatOTf”'* security is given by the party in possession, or 
until inventories of the property have been made. 


(c) Papamma v. Clltciot of Oodami, 12 Mad, 
341, 

(d) Kotiicndarama v, Jagatthambal, (1923) M. 
W. N. 74. 

(c) Madan Gopal v. Narbada, 11 P. R. 1915. 


( / ) Lila V. Mahange, 54 AU, 183 ; A. I. R. 
(1931) AU. 632 F. B, 

(g) Scdo Koer v. Gopal, 34 Cal. 929. 

(h) Lakhmi CJiand v. Bam Lai, A. X. R, 
(1931) A. 423. 
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or for any other purpose necessary for securing the property from 
misappropriation or waste by the party in possession : 

Provided that it shall be in the discretion of the Judge to allow 
the party in possession to continue in such possession on giving 
security or not, and any continuance in possession shall be subjet 
to such orders as the Judge may issue touching inventories, or 
the securing of deeds or other effects. 

\This is sec, 6 of the Succession {Property Protection) Act XIX of 1841.] 

Powers and duties of Curator. — He shall have power to take possession 
of the property, to manage the property, to recover debts and rents and to file 
and defend suits. The order of appointment must expressly state that the curator 
is empowered to recover debts and rents, (sec. 200), the power to collect debts 
containing by implication a power to sue for their recovery(i), He must give secu- 
rity and render faithful account of his management. He shall be subject to all 
the orders of the District Judge. All payments made to the curator shall be valid 
and will discharge the person paying the same, (sec. 197, cl. 1). 

Position of Curator. — ^His position is analogous to that of a receiver appoint- 
ed by Court under 0. 40, r. 1 of the Code of Civil Procedure(i^). In Babasab v. 
Narsappa(j) it is stated that the curator appointed under Act XIX of 1841 is 
not a person claiming to be entitled to the effects of a deceased person whose 
estate he is appointed to manage within the meaning of sec. 4 of the Succession 
Certificate Act (VII of 1889) and that he is not required to take out a certificate 
under it before he can obtain a decree. He is not a representative of the deceased 
but is merely entrusted by the Court with certain powers over the estate for a 
temporary purpose. 

Where, however, a succession certificate or probate, or letters are granted, 
the curator shall not have authority to exercise any power belonging to the holder 
of the certificate or to the executor or administrator (sec. 197, cl. 1). 

197 . (1) Where a certificate has been granted under Part 
Prohibition of ^ Succession Certificate Act, 1889, 

exerdse of^’^tain or a grant of probate or letters of administration 
powers by oura- has been made, a curator appointed under this 
■ Part shall not exercise any authority lawfully 

belonging to the holder of the certificate or to the executor or 
administrator. 

(2) All persons who have paid debts or rents to a curator 
authorised by a Court to receive them shall be 
indemnified, and the curator shall be responsible 
’ ; for the payment thereof to the person who has 

obtained the certificate, probate or letters of administration, as 
Ihe case may be. 

[This is sec, 93 of the Succession Certificate Act Vll of I55P.] 

The grant of probate to an executor or letters of administration to an ad- 
ministrator or the grant of succession certificate is not a bar to the appointment 
of a curator under this Part of the Act. But this section limits the power of a 

(») IShago^cmdas v, Ananda Chandur, 1 Taylor (i^) Ptarihar v. Harendra, 37 Cal, 754, 

154^ Lamd Chand v, RamleU, A, I. R. (i) 20 Bom. 487. 

(1081) A, 438. 
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curator where probate of a will or letters of administration or a certificate has 
been granted. In order that there may not be any conflict in the exercise of the 
respective powers by an executor or administrator and a curator this section enacts 
that the curator shall not exercise any authority legally belonging to the succession 
certificate holder or to the executor or administrator. In such a case the debt 
mentioned in the certificate is to be collected by the grantee of the certificate and 
not by the curator. In this connection it may be stated that the curator can 
collect debts without taking out a succession certificate(ft). 

Sub-Sec. (2). This sub-section provides for an indemnity to the person 
paying debts or rents to a curator. It provides that payment made to a curator 
is a good discharge. 

198. ( 1 ) The District Judge shall take from the curator 
Curator to give security for the faithful discharge of his trust, and 

re^e^ rendering satisfactory accounts of the same as 

tion. hereinafter provided, and may authorise him to 

receive out of the property such remuneration, in no case exceeding 
five per centum on the moveable property, and on the annual 
profits of the immoveable property, as the District Judge thinks 
reasonable. 

(2) All surplus money realized by the curator shall be paid 
into Court, and invested in public securities for the benefit of the 
persons entitled thereto upon adjudication of the summary pro- 
ceeding. 

(3) Security shall be required from the curator with all 
reasonable despatch, and, where it is practicable, shall be taken 
generally to answer all cases for which the person may be after- 
wards appointed curator ; but no delay in the taking of security 
shall prevent the Judge from immediately investing the curator 
with the powers of his office. 

[TAts is sec* 7 of the Stcccession {Property Protection) Act XIX of ISih'l 

Just as an administrator is required to sign an administration bond a curator 
is required to sign a bond of personal security. A justifying surety may be re- 
quired if the District Judge so thinks it necessary. 

Remuneratiobi* — ^Five per cent on the value of moveable property taken 
possession and five per cent on the net rent of immoveable property. 

199. (i) Where the estate of the deceased person consists 

Report from wholly or in part of land paying revenue to Govem- 

Coiiector -where ruent, in all matters regarding the propriety of 
revenue-paying summonmg the party in possession, of appoint- 
land. ing a curator, or of nominating individuals to that 

appointment, the District Judge shall demand a report from the 
Collector, and the Collector shall thereupon furnish the same : 

Provided that in cases of urgency the Judge may proceed, in 
the first instance, without such report. 


(k) Babasah v. Ncrsapp, 20 Bom. 487. 
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(2) The Judge shall not be obliged to act in conformity with 
any such report, but, in case of his acting otherwise than according 
to such report, he shall immediately forward a statement of his 
reasons to the High Court, and the High Court, if it is dissatisfied 
with such reasons, shall direct the Judge to proceed conformably 
to the report of the Collector. 

[This is sec. 8 of the Succession (Property Protection) Act XIX of 18 41. 'I 

Report of Collector. — ^In cases of agricultural and other land paying revenue 
to Government this section requires that the District Judge, before issuing the 
summons and appointing a curator must, except in cases of urgency, call for a 
report from the Collector in whose district the land is situate. Sub-section (2) 
provides that if the District Judge does not wish to proceed in accordance with 
the report then he must immediately send a statement of his reasons to the High 
Court why he does not want to act in conformity with the report. If the High 
Court is satisfied with the reasons the appointment will be good. If the High 
Court is dissatisfied with the reasons then it shall direct the District Judge to 
proceed in conformity with the report. 

200. The curator shall be subject to all orders of the District 

Judge regarding the institution or the defence of 
suits, and all suits may be instituted or defended 
in the name of the curator on behalf of the estate : 

Provided that an express authority shall be requisite in the 
order of the curator’s appointment for the collection of debts 
or rents ; but such express authority shall enable the curator to 
give a full acquittance for any sums of money received by virtue 
thereof. 

(This is sec. 9 of the Sttecession (Property Protection) Act XIX of 1841.) 

A curator is an officer of the Court and shall be subject to all orders of the 
District Judge. If any suit is to be instituted by the curator he must do so after 
obtaining the leave of the Court. If any person wants to bring a suit against the 
curator he must also apply to the District Judge who appointed him for leave to 
institute the suit against the curator. The suit should be instituted or defended 
in the name of the curator. It is not necessary that the Curator must be speci- 
fically authorised by the District Judge to institute or defend the suit(I). 

The Proviso to the section requires that if a curator is appointed to collect 
debts or rents of property, the order appointing him curator must confer express 
authority to give discharge for the moneys received. The proviso does not relate 
to the institution or defence of suits but to the Collection of debts and rents. It is 
not necessary for the curator to obtain a succession certificate before instituting 
a suit to recover the debt(m). 

201. Pending the custody of the property by the curator, 
Allowances to the District Judge may make such allowances to 

^ parties having a prima fade right thereto as upon 
ouratOT. a summary investigation of the rights and circum- 

(l) Lakhmi Chand v. Bam Xol, A. I. R, (1981) 

A. 428. 

(m) Bdbasah v. Norsappa, 20 Bom. 48T; 


Benode Behary v. Bai Sundarit 80 C. W. 
N. 500; 94 I. C. 588. 
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stances of the parties interested he considers necessary, and may, 
at his discretion, take security for the repayment thereof with 
interest, in the event of the party being found, upon the adjudica- 
tion of the summary proceeding, not to be entitled thereto. 

[This Sec. 10 of the Succession (Property Protection) Act XIX of 1841.’] 

This section enables the District Judge to make interim order for pa\"ment 
of allowances to parties pending the custody of the property by the curator until 
the rights of the parties are finally determined on such terms as to security or 
otherwise as the circumstances of the case permit. 

202. The curator shall file monthly accounts in abstract. 
Account to be and shall, on the expiry of each period of three 
filed by curator. months, if his administration lasts so long, and, 
upon giving up the possession of the property, file a detailed 
account of his administration to the satisfaction of the District 
Judge. 

[This is sec. 11 of the Succession (Property Protection) Act XJX of 1841.} 

Filing Accounts. — ^Like receiver the curator is required to file accounts with 
the District Judge showing the receipts and payments of his administration. In- 
terim accounts are to be filed evey three months and final account on his being 
required to give up the possession of the property. 


Inspection of ac- 
counts and right of 
interested party to 
keep duplicate. 


203. (1) The accounts of the curator shall be open to the 

inspection of all parties interested ; and it shall 
be competent for any such interested party to ap- 
point a separate person to keep a duplicate account 
of all receipts and payments by the curator. 

(2) if it is foimd that the accounts of the curator are in arrear, 
or that they are erroneous or incomplete, or if the curator does not 
produce them whenever he is ordered to do so by the District 
Judge, he shall be pimishable with fine not exceeding one thousand 
rupees for every such default. 

(This is sec. 12 of the Succession (Property Protection) Act XIX of 1841.) 

Parties are entitled to inspect and take copies of the accounts kept by the 
curator. If there is any objection to the account, the parties are entitled to file 
their objections to the account when the accounts are filed under sec, 202. 

Sub-section (2) empowers the District Judge to punish the curator for any 
wilful default in the accounts or for wilful disobedience to file the accounts after 
being required to do so, 

204. If the Judge of any district has appointed a curator. 

Bar to a oint- ^ respect of the whole of the property of a de- 
ot ceased person, such appointment shall preclude the 

curator for same Judge of any Other district within the same pro- 
property. vince from appointing any other curator, but the 

appointment of a curator in respect of a portion of the property 
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of the deceased shall not preclude the appointment within the 
same province of another curator in respect of the residue or any 
portion thereof : 

Provided that no Judge shall appoint a curator or entertain 
a summary proceeding in respect of property which is the subject 
of a summary proceeding previously instituted under this Part 
before another Judge : 

Provided, further, that if two or more curators are appointed 
by different Judges for several parts of an estate, the High Court 
may make such order as it thinks fit for the appointment of one 
curator of the whole property. 

[TAis is sec. 13 of the Succession {Property Protection) Act XlX of 1841.] 

If a curator is appointed of the whole property of a deceased person, it shall 
be a bar to the appointment of a second curator for the same property. 

If a curator is appointed of a part of the property of the deceased, a second 
curator may be appointed of the remaining property. If two or more curators 
are appointed by the Judges of different District Courts, the last proviso empowers 
the High Court for the efficient administration of the whole property to appoint 
one curator. It is the High Court alone that has jurisdiction to do so. The 
District Judge of one District Court cannot in such cases appoint one curator for 
the whole property. 


205. An application under this Part to the 
Limitation . of District Judge must be made within six [months of 
for curator the death of the proprietor whose property is 

claimed by right in succession. 

[This is sec. 14 of the Succession {Property Protection) Act XlX of 1841.] 

LUmitation. — ^This section lays down a special period of limitation for applica- 
tion under this Part. The period is six months from the death of the owner 
of the property. The expression ‘‘ by right in succession ” is chosen to describe 
the point of view of the Judge and not the point of view of the interested parties. 
All that the Judge has to decide is, who should be put in possession of the property 
in succession to the last deceased holder{n). 

206. NotJiing in this Part shall be deemed to authorise the 
Bar to enforce- Contravention of any public act of settlement or 
ment of Part of any legal directions given by a deceased pro- 
t^int prietor of any property for the possession of his 

directions by de- property after his decease in the event of mino- 
ceased. qj. otherwise, and, in every such case, as soon 

as the Judge having jurisdictior over the property of a deceased 
person is satisfied of the existence of such directions, he shall 
give effect thereto. 

i$ sec. IS of the Succession {Properiy Protection) Act XIX of 1841.] 


(n) Bhimappa v. KhanappOf II Bom. L. R. 1308^34 Bom. 115. 
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This section lays down a bar to the appointment of a curator in the following 
two cases : — 

(a) Where there is a public act of settlement made by the deceased pro- 
prietor of his property. 

(b) Where any legal directions are given in respect of the possession of such 
property after his death in cases of minority or otherwise of the person entitled 
thereto. 

The District Judge must be satisfied of the existence of such directions. 

207. Nothing in this Part shall be deemed to authorise 
Court of Wards ^'^7 disturbance of the possession of a Court of 

to be made curator Wards of any property ; and in case a minor, or 
haT^* disqualified person whose property is subject 

subject to Its jmis- to the Court of Wards, is the party on whose be- 
dictaon. application is made under this Part, the 

District Judge, if he determines to summon the party in posses- 
sion and to appoint a curator, shall invest the Court of Wards with 
the curatorship of the estate pending the proceeding without 
taking security as aforesaid ; and if the minor or other disqualified 
person, upon the adjudication of the summary proceeding, appears 
to be entitled to the property, possession shall be delivered to the 
Court of Wards. 

[This is sec. 16 of the Succession {Property Protection) Act XIX of 1841.1 

The District Judge if he decides on inquiry to issue a summons in respect of 
property which is in the possession of a Court of Wards and if he determines to 
appoint a curator in respect of such property, then no one else should be appointed 
a curator, but the Judge should invest the Court of Wards with the curatorship 
of the estate. No security shall be required in such case. 

208. Nothing contained in this Part shall be any impedi- 

ment to the bringing of a suit either by the party 
Saying of right whose application may have been rejected before 
to bring suit. summoning of the party in possession, 

or by the party who may have been evicted from the possession 
under this Part. 

[This is sec. 17 of the Succession {Property Protection) Act XIX of 1841.J 

This section saves the right of the aggrieved party to bring a suit if that 
party’s rights are affected and where he has been evicted from his possession. 
Such a suit may be brought within 12 years from the date of the cause of action 
and not one year(o), (See clause 12, Sec. I, Act XIV, 1859). 

209. The decision of a District Judge in a summary pro- 

ceeding imder this Part shall have no other effect 
Effect of decision that of Settling the actual possession; but 

^su wxaaxy pro- purpose it shall be final, and shall not be 

subject to any appeal or review. 

(o) Loknarain v. Ranee Myna Koer, 7 W. R. 199, (F. B.). 
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[TAi5 is sec. 18 of the Succession (Property Protection) Act XIX of ISil.) 

This section bars any appeal or review of the decision of the District Judge 
in summary proceedings. But if the District Judge’s decision is based on material 
irregularity or if the Judge has acted illegally, it may form the subject of a re- 
vision in a proper case(p). In Bhimappa v. Khdnappa(q) the Court declined to 
interfere. But in Bua Ditta v. Sahib Diyal{r) the Court interfered in revision 
under the particular facts of the case. In Gajadhar v. Megha(s) where the District 
Judge dismissed an application for appointment of a curator on account of delay 
it was held that the order of dismissal was not appealable. 

210. The Provincial Government may appoint public cma- 
tors for any district or number of districts ; and 
pubSo ci^ors. District Judge having jurisdiction shall nomi- 

nate such public curators in aU cases where the 
choice of a curator is left discretionary with him under this Part. 

[This is sec. 19 of the Succession (Property Protection) Act XIX of 1841.] 


(p) Abdul Rahiman v. Kati Ahmed, 10 Mad, 
68; Sato Koet v. Gopal, 34 Cal. 929 ; 
Krishnasami v. Muthnkrishna, 24 Mad, 
364; Sakharam v. Vinayak, A. I. R. (1927) 


N, 258. 

(q) 34 Bom. 115. 

(r) 20 Lah. 196. 

(s) 44 All. 546. 
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PART VIII. 

Representative title to property of deceased on succession. 

[The words “ on succession ” in the heading are newly added {see the Report of the Joint 
Committee) ]. 

211. (1) The executor or administrator, as the case may be. 

Character and of a deceased person is his legal representative 
property of execu- f^j. g.!! purposes, and all the property of the de- 
as such. ceased person vests in him as such. 

(2) When the deceased was a Hindu, Muhammadan, Bud- 
dhist, Sikh or Jaina or an exempted person, nothing herein con- 
tained shall vest in an executor or administrator any property 
of the deceased person which would otherwise have passed by sur- 
vivorship to some other person. 

[Clause (i) is sec. 179 of the Succession Act X of 1865. Clause (2) is sec. 4 of the Probate and 
Administration Act V of IS 81.] 

Upon the death of a person all his property devolves upon his legal representa- 
tives that is to say upon the executor, if the person has died leaving a will and 
appointing executor ; or upon the administrator if the person has died intestate. 
Notwithstanding the testamentary disposition of the estate the property devolves 
on the legal representative for the purpose of administration of the testator’s 
estate. The expression “ legal representative ” is not defined in this Act but has 
been defined in the Code of Civil Procedure, sec. 2(11). An heir of a Parsi is not his 
legal representative(f). The definition of the words “executor” and “administra- 
tor” is given under sec. 2(c) and 2(a). 

Difference between Executor and Administrator — (1) An administra- 
tor can only be appointed by a competent Court. An executor can only be appoint- 
ed by a will or codicil. • 

(2) An executor derives his title from the will and all the property of the 
testator vests in him from the date of the testator’s death. Sec. 213 only means 
that no Court shall recognise the right of an executor unless he has obtained probate 
of the will under which he claims. But the effect of this section is that the estate vests 
in the executor by virtue of the will and from the date of the death of the testator(t 4 ). 
An administrator derives his title from the letters of administration and the pro- 
perty of the deceased does not vest him until the grant. But in order to prevent 
injury being done to the estate of the deceased the legislature has adopted the 
doctrine of relation back that upon the grant being made the title of the admini- 
strator relates back to the time of the death of the intestate. (See sec. 220). 

(8) Executor of a will capable of obtaining probate is a legal representative 
capable of instituting a suit from the date of the testator’s death within the meaning 
of sec. 17 of the Limitation Act and therefore time begins to run from the date 
of the testator’s death and not from the date of the grant of probate (z;). See also 
sec. 9 of the Limitation Act which provides that when letters of administration 
to the estate of a creditor have been granted to his debtor, the running of time 
prescribed for a suit to recover the debt shall be suspended while the administrator 

(f) Framji v. Adarji, 18 Bom. 837 ; Khodadad (1942) Pat. 120. 

V. Bai Jerbaiy (1938) Bom. 64 at 72. {v) Megappa v. Suprmianian^ 43 I. A. 118. 

(w) Bhtideh Chandra v. BhiKshakar, A. I. R. 
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continues. An administrator is not a legal representative until the grant of letters 
of administration is made(t«). 

(4) An executor can give a valid discharge and do all acts for administration 
of the estate before the grant of probate. An administrator may not do so. An act 
of an administrator to the prejudice of the estate done before the grant of letters of 
administration is not made good by the subsequent grant of administration 
(sec. 221). 

The office of an executor or administrator is not assignable ; nor does it 
survive after the death of a sole executor or administrator in favour of his heirs(a;). 

An executor of an executor is not a derivative executor of the original testa- 
tor(2/). (See further commentary on this subject under sec. 226). 

Acceptance and Refusal of the Office of Executor — ^The most obvious 
method of accepting the office is for the executor to apply for probate. But if the 
executor, without any application for probate does such acts with reference to the 
estate of the testator so as to amount to intermeddling with the estate that will 
amount to acceptance of office. 

A person appointed executor who does not wish to act may renounce the office. 
(For further commentary see sec. 239). 

Svb^Sec (i). 

Vesting of Property in Executor or Administrator. 

When probate is granted to one or two or more persons whether or not power 
is reserved to the other or others to prove, all the powers conferred on the executors 
may be exercised by the proving executor or executors and shall be effectual as 
if all persons named as executors had concurred therein, (see sec. 8 of the English 
Administration of Estates Act, 1925, 15 Geo. 5 ch. 23) ; the same law is laid down 
in sec. 811(z). Sec. 20 of the same Statute further lays down that where an infant 
is appointed executor it shall not operate as a transfer of any interest in the pro- 
perty of the deceased to the infant or to constitute him a personal representative 
for any purpose unless and until probate is granted to him after he has attained 
full age. There is no such provision under this Act. 

^ What property vests in Executor or Administrator : — This section puts 
an executor in India on the same footing as an executor in England(a). The 
property vests in the executor on his acceptance of office. In the absence of such 
acceptance the property does not vest(6). 

(1) Except as provided by sub-sec. 2 all the property both moveable and 
immoveable and whether in possession or in interest and all rights of action vest 
in the executor for the purpose of administration, notwithstanding the testamentary 
disposition of the testator, including the property over which the deceased had 
a general power of appointment. The property bequeathed by the testator vests 
in the legatee only when the consent of the executor under sec. 332 is given. The 
title of the legal representative of the deceased is paramount to the title of the 
beneficiaries under the will or of the heirs-at-law(c). (See Halsbury, Laws of 
England, Vol. 34, p. 102, sec. 1, title). It is only the legal estate that vests in the 

(a?) S(Mna Mayna v. Soona Navena, 20 C. W. (a) Jehangir v. Bai Kukibai, 27 Bom. 281. 

N. 833 (P. C.) ; Miyappa v. S%ipramania, (b) Raja Parthasarathy v. Raja Vtnkatadri, 

18 Bom. L. R. 642 at 649. 46 Mad. 190. 

(a?) Saehindra v. Bepen Behari, 35 C. W. N, (c) Meyappa v. Svbramanian, 43 I. A. 113 ; 

1028. Dmarkadas v. Dwarkadas^ 40 Bom. 341 ; 

{y) De Souza v. Secretary of State, 4 Cal. 1. Soona Mayna v. Soona Navena, 20 C. Wr 

(») SiOya v, Mofiiah 27 Cai. osa. Nr 333 (p. c.)r 
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executor or in the administrator. The vesting is not of the beneficial interestfd). 
The words “as such” used in the section indicate that the executor or administrator 
is not the absolute owner of the property in the sense of being the beneficial owner 
thereof. The property only vests for the purpose of representation and administra- 
tion(c). As the executor derives his title from the will, immediately on the death 
of the testator, on the executor accepting the office of executor, ail property of the 
deceased vests in him. In the case of an administrator the property of the deceased 
vests in him on the grant being made and under sec. 220 it relates back to the 
date of the death of the deceased and the property of the intestate becomes vested 
in the 'administrator from the death of the testator. 

In the case of a w’ill not only the properties specified therein but other properties 
not so specified and not validly disposed of vest in the executor. This right of 
executor extends to all the properties whether situate in British India or outside 
and whether held by him for his owm benefit or for the benefit of others(/). 

(2) Choses in Action. — x4.ll choses in action also vest in the executor or 
administrator, A patent is a chose in action. On the death of the patentee it 
vests in the executors or administrators of the deceased patentee(g), (see sec. 
43(1) of the Patent and Designs Act). But where the patent is granted to two or 
more persons, sec. 37 of the Patent and Designs Act creates a joint tenancy and the 
survivor takes the patent. In the case of an unpatented invention application 
for patent may be made by executors or administrators. (Halsbury’s Laws of 
England, Vol. 14, p. 303.) 

(3) All shares and securities held by the deceased vest in the executors 
or administrators. In Scott v. Frank F, Scott{h)* a question arose whether an 
executor was entitled to have his name entered in the register of shareholders 
and it was held that in the absence of any power of veto conferred on the company 
by its articles of association, he was entitled. 

(4) Policy of Insurance. — In the case of moneys due under the policy of 
insurance it is the executor or administrator who becomes entitled to the same 
unless the policy is declared to be for the benefit of the wife under sec. 6 of the 
Married Women’s Property Act. In such a case if the wife dies in the lifetime 
of the husband, her legal representatives and not the husband’s legal representa- 
tives become entitled(i). 

If the assured commits suicide pers6nal representative has no right to recover 
the moneys(j). But see contra, Northern India Insurance Co, v. Kanayalal(k). 
But the decision is doubted. (See Companies Cases 1940 at p. 23.) 

(5) Leasehold Property. — If the testator died possessed of leasehold, the 
property also vests in the executor and it is not a breach of covenant not to assign 
without the consent of the lessor if by the will the testator bequeaths the leasehold 
property to his son, and the executor transfers the property to the son(Z). 

(6) Causes of Action* — ^All causes of action wffiich survive the deceased 
under sec. 306 also vest in the executors or administrators. 

(7) Copy Right. — Copy right in unpublished as well as published Wr^orks 

(d) Laloobhai v. Mancooverhai, 2 Bom. 3S8, (i) Cousins v. Sun Life Co., (1932) W, N. 198 

(e) Kulwanla Bema v. Karamchand, (1939) (reversed at p. 289). 

1 Cal. 21 ; A I. K. (1938) C. 714. (j) Bcresfcfrd v. Royal Im, Co,, (1989) Comp. 

(/) Midnapore Zamindary Co. Ltd, v. Rem Cases, p. 1. 

Kanai, 5 Pat, 80. (k) 1938 Com. Cas. Ins. p. 1. 

(g) Elwoody, ChristiL (I26i) 17 C. B. N. S. (1) Jagardene v, Jagardene, A. I. R. (1939) 

754. ' P. C. 188 ; 182 1. C* 770, 

(h) (1940) 1 Ch. 794. 
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on death vests in the executors or administrators. (See Indian Copy Right Act III 
of 1914 secs. 5 & 17). 

Time and Duration of Vesting. — In the case of an executor the property 
vests from the date of the testator’s death (see sec. 227), and remains vested so long 
as the executor continues to fill the character of an executor during the course of 
the administration of the estate. But if the estate is once wound up an executor 
cannot give title to the property (m). But if the executor is also a beneficiary 
under the will, the purchaser can acquire a good title(n). 

The position of an administrator is the same with this difference that he 
acquires an interest after the administration is granted to him ; but on such grant 
the vesting relates back to the date of the death of the testator (see sec. 220). 

Interest in the Property Vested in Executor or Administrator. — The 
words “as such” in sub-section (1) indicate that an executor or administrator is not 
the absolute owner of the property of the deceased in the sense of being the beneficial 
owner thereof, but the property only vests for the purpose of representation(o). 
He holds the property in autre droit, viz,, as the minister or dispenser of the property 
of the deceased(p). “An executor has the property only under a trust to apply 
it for payment of the testator’s debts and such other purposes as he ought to fulfil 
in the course of his office as executor” {q). If, therefore, an executor or administra- 
tor becomes insolvent, if the property of which he is the executor or administrator 
is not mixed up with his own property, it will not be liable to distribution among 
his creditors, nor can the goods of a testator in the hands of his executor be seized 
in execution of a judgment against the executor in his own right. (Williams 
on Executors, 12th Edn., p. 413). 

Beneficial Interest. — ^Merely because an estate is in the hands of an admi- 
nistrator, the beneficiaries are not incompetent to deal with their beneficial interest 
in the estate. The words “as such” used in this sec. show that the vesting is not of 
the beneficial interest but only for the purpose of representation. An executor has no 
beneficial interest in the property of the deceased(r). In the case of intestacy the bene- 
ficial interest vests in the heir-at-law and there is nothing in the Act which limits the 
power of disposal of the heir over such estate merely because the grant of ad- 
ministration is made(s). But such alienation by the heir-at-law is subject to the 
paramount right of the executor or administrator. (Halsbury, Vol. 34, p. 102). 
In the case of a legatee under the will, the property will vest in the legatee only 
on the assent of the executor being given under sec. 332. In the case of an ad- 
ministrator, merely because the estate is in his hands, the beneficiaries are not 
incompetent to deal with their interests in the estate. A mere direction to sell 
or a devise that the land shall be sold by the executors gives merely the power but 
a devise to the executors in trust for sale passes the legal estate and the bene- 
ficiaries take an equitable interest(i). 

Suh-sec. ( 2 ) 

Property which does not vest in the Executor or Administrator 

This sub-section is the reproduction of sec. 4 of the Probate and Administration Act. 
This section prevents vesting of only one class of property, viz,, property which 
passes by survivorship in the case of Hindus, Muhammadans, etc. But there are 

(m) Vertannes v. Bobinson, 29 Bom. L. R. (p) Pinchon's Case, 8 Co. 88, 6, 9 Co. 89, a. 

1017. * Iq) Farr v. Neieman, 4 T. B, 621, at 645. 

(n) Bijraj Nopam v. Pura Sundari, 16 Bom. (r) Lalubhai v. Mankuverbai, 2 Bom. 888. 

If. R. 796 (P. €.). (s) Kulw 2 nta Bewa v. Karamchand, (1939) 1 

(o) Kijdmmta Bexoa v. Karamchand, (1989) Cal. 21. 

1 Cal, 21 ; A. I, R, (1938) C« 7l4 J 48 C. (t) Elizabeth v. Bhupendra Nath, 7 Pat. 520 

W- Nt 4, at p. 544, 
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other classes of property which also do not vest in the executor or administrator. 
The following properties do not vest in the executor : — 

{a) Joint Family on Ancestral Property. — ^By Hindu law the joint family 
or ancestral property passes by survivorship. On the death of a coparcener his 
share goes to the surviving coparceners. Even if he makes a will in respect of 
his share in the coparcening property and appoints executors, the will has no effect 
and is null and void(w). E^xn if probate is granted to the executor in respect of 
joint family property, the property does not vest in such executor and the persons 
to whom the coparcenery property passed by survivorship have th ‘ right for 
representation under secs. 255 and 256 (t). If letters of administrci i ion are 
granted in respect of ancestral property, the same are ineffectual and no title to 
the property will vest in the administration( 2 D). 

(5) Partnership property, — ^By virtue of the provisions of the Indian 
Partnership Act, on the death of one partner, the partnership property vests in 
the surviving partners. 

(c) Property held in Joint Tenancy — If A and B hold property as joint 
tenants, then on the death of A the entire property vests in B. 

(d) Trust Property. — ^Property held by the deceased in trust as executor 
or administrator. In India the executor of an executor is not a derivative execuLor 
of the original testator (a?). 

(e) Property held by the deceased as a trustee or over which the testator 
has no disposing power do not vest in his executor. 

Character and vesting of property in cases of Wills of Hindus in the exe- 
cutor or Administrator, 

(a) Indian Succession Act X of 1865. — Sec, 179 of that Act which cor- 
responds to clause (1) of the present section did not apply to Hindus. The appoint- 
ment of an executor by a Hindu in a will executed before the Hindu Wills Act did 
not vest the property in him. He held the property only as a manager( 2 /). Their 
Lordships of the Privy Council in Administrator-General v. Premlal(z) held that 
the rights of Hindu executors prior to the passing of the Administrator-Generars 
Act of 1867 were “not those of an English executor but rather those of a manager ; 
he did not require probate and probate if obtained would not have vested him with 
any title to the estate real or personal which he administered”(a). Probate confer- 
red on him no right of property analogous to that of an English executor. His 
dealings with the property of the testator were governed by the provisions of the 
will(6). Beyond that he had the bare power of a manager. The word “vest’’ is 
not an appropriate one to describe the position of a Hindu executor in a will made 
prior to the Hindu Wills Act(c). 

(b) Hindu Wills Act XXI of 1870. — This Act applied to all wills and codicils 
made by any Hindu, Jaina, Sikh, or Buddhist on and after the first day of Septem- 
ber 1870 within the territories subject to the Lieutenant Governor of Bengal, and 
in the towns of Madras and Bombay, and to all wills and codicils outside those 


(u) Partial v, JBai Mam, 29 Bom. 85, 

(v) Vjambai v. IIarahchat,d, 59 Bom. 644. 

(zo) Kulwanta Bewa V. Karamchand, (19;i9) 1 

Cal. 21. 

(se) Be Sauza v. Secretary of State, 12 B. L. R. 
423. 

{y) Basanta Kumar v Raimhankar, 39 Cal. 
859. 

( 2 ) 28 Cal. 788, 22 I. A. 10. 

24 


(a) See also Grish Chunder v, Broughton, 14 
Cal. 861 ; Sarat Chandra v. Bhtipendra 
Nath, 25 Cal. 103 ; Sadhir v. Gobimn, 45 
C‘il. 538. 

(b) Jngmohandas v. Pallonjee, 22 Bom. 1. 

(c) Ehtrodemoney v. Boorgamomy, 4 Cal. 4B5 
at p. 438 ; Maniklal v. Munckershi, 1 
Bom. 269; LaUuhhai v, Mankumrbai^ 2 
Bom. 38*^, 
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territories and limits so far as they related to immoveable property within those 
territories or limits. 

By sec, 2 of the said Act as ori^nally enacted the following sections of the 
Indian Succession Act, 1865, were applied to all such wills, viz., 46, 48, 49, 50, 51, 55, 
57 to 77 (both inclusive), 82, 83, 85, 88 to 103 (both inclusive), 106 to 177 (both 
inclusive), 179 to 189 (both inclusive), 191 to 199 (both inclusive) so much of 
Parts XXX and XXXI as relates to grants of probate and letters of administration 
with the will annexed and Parts XXXIII to XL (both inclusive) so far as they 
relate to an executor and an administrator with the will annexed. It will be seen 
that both the sections 179 and 187 of the Act of 1865 (sections 211 and 218 of the 
present Act) were applied to all such wills and codicils. It was accordingly observ- 
ed by their Lordships of the Privy Coimcil in Administrator-General of Bengal v. 
Premlal that the “immediate effect of the Act of 1870 was to place a Hindu executor 
who chose to take advantage of its provisions on precisely the same footing as the 
executor of an Anglo-Indian testator in so far as concerns the taking out of probate, 
and the vesting in him of the estate of the deceased. When the Probate and 
Administration Act was passed, sec. 154 of the Act amended the Hindu Wills 
Act and all the sections and Parts of the Indian Succession Act, 1865, commencing 
with 179 were omitted and section 187 substituted. Section 179 was omitted as 
it was reproduced in section 4 of the same Act and section 187 was retained in the 
Hindu Wills Act as it was not incorporated in the Probate and Administration 
Act. The effect of these enactments was the same as stated kbove, viz., that in 
respect of all the wills coming within the Hindu Wills Act all the property of the 
deceased vested in the executor from the time of the death of the testator and pro- 
bate of such wills was compulsory. The vesting took place on the taking of probate 
but related back to the time of the testator’s death(d), 

(c) Administrator General’s Act III of 1913 — ^This Act repealed the 
Administrator General’s Act II of 1874. Sec. 25 of the Act enacted that any 
private executor or administrator may, with the previous consent of the Administra- 
tor General of the Presidency in which the property comprised in the probate or 
letters of administration is situate, by an instrument in writing transfer all estates, 
effects and interests vested in him to the Administrator General. It would seem 
from the observations of their Lordships of the Privy Council in Administrator- 
General V. Premlal Mullick{e). that the executor of a Hindu will governed by the 
Hindu Wills Act could only take advantage of this section if he had obtained 
probate. 

(d) Probate and Administration Act VI of 1881 ^This Act applied to 

the whole of British India. The preamble to the Act stated that the Act was 
enacted to provide for the grant of probate and letters of administration to the 
estate of a deceased person to whom the Indian Succession Act did not apply. 
The Act, therefore, applied to Hindus, Mahomedans, Buddhists and exempted 
persons under sec. 882 of the Indian Succession Act, 1865 who died before or after 
1st April 1881. First part of sec. 4 of that Act corresponds to clause 1 of the 
present section. It enacts that the executor or administrator of a deceased person 
is his legal representative and all the property of the deceased vests in him as such. 
Second part of that section corresponds to clause (2) of the present section. But 
section 187 of the Indian Succession Act, 1865 (sec. 218 of the present Act)is not 
incorporated in the Probate and Administration Act. Hence it follows that no 
probate of a will or codicil and no letters of administration are essential or compulsory 
under that Act(/), although probate or letters of administration may be granted 

(<i) Oapdl V. Anadya Kvmar, 59 Cal. 911 ; (e) 22 CaL 788. 

Prwhtdsudk v. Ramendra Kumar, 81 Cal. (/ ) Vtmkaia v. Ramayya, 59 I. A. 112: 54 

1081. Mad. 448. 
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under that Act. No obligation is cast on a Hindu or a Mahoinedaii execuLor of 
wills not coming under the Hindu Wills Act to take out probate. Probate was 
regarded only as one mode of proving a will. It may be stated that when the 
Probate and Administration Bill was introduced in Council, a provision was inserted 
making the production of probate or letters of administration necessary in all 
cases where the property exceeded Rs. 1.000 but that provision was deleted in 
the Select Committee. The Act is purely permissive so far as the necessity for 
taking out probate is concerned. 

There is a conflict of decisions as regards vesting of the estate in case where 
no probate was obtained of the wnll of a Hindu under the Probate and Aciministra- 
tion Act. The Bombay High Court in Maihuradas v. Goculdas{g) has lield that 
an executor who does not take out probate had the power of alienation which the 
English law confers on executors and in Narandas v. Narandas{h), it w’as held that 
the estate of a deceased vested in the executor even though he did not obtain 
probate and the same view was taken in Sir Mahomed Yusuf v. Eargovandas{i). 

The Madras High Court agrees with the Bombay view and in Ganapafkiv.Siva- 
malai{j) it has held that an executor under the Probate and Administration Act, un- 
like an executor under the Indian Succession Act or the Hindu Wills Act can clothe his 
vendee with the full title even without obtaining probate or let^-ers of administration. 
The subject again came up for consideration in Ramiah v. Venkata(k) and the following 
question was refrred to the Full Bench “Whether anexecutorappointedby a Hindu 
will made in the Mofussil has vested in him the estate of a testator and has all the 
powers of an executor as set out in the Probate and Administration Act, even 
though such an executor does not obtain probate of the will or whether his powers, 
unless he obtains probate, are only those of a mere manager and the Full Bench 
held that the estate vests in the executor who accepts ofiice from the date 
of the testator’s death, even though probate has not been obtained. This case 
went up to the Privy Council and the Full Bench decision was confirmed. Their 
Lordships held that 'there was nothing to suggest that the vesting under sec. 4 
or the power of disposal under sec. 90 is dependent upon the grant of probate* 
In Sivasankara v. Amaravatki{l), v/herc the executors appointed under the will of a 
Hindu in respect of which probate was not necessary declined to accept oiiice it 
was held that the estate vested in the heirs of the deceased. The Allahabad High 
Court has taken the same view(w). The Court has held in that case that an executor 
represents the estate even before the probate is taken out; that the probate esta- 
blishes the will from the date of the death of the testator and is conclusive proof 
of the appointment of executor. 

A different view has been taken by the Calcutta High Court(n). It held 
that an executor under a Hindu will to which the Hindu Wills Act did not apply 
was not in the same position as an English executor and the property did not vest 
in him unless he applied for probate. He was only a manager. In Sakina Bibee 
V. Mahomed{o) the same status of a manager was reiterated by Pugh, J., although 
that remark was obiter. In view of the Piivy Council decision quoted above, it 
is submitted, these decisions must be deemed to be overruled. The cbnclui^ion 
is that in case of a Hindu to which the Hindu Wills Act docs not apply the estate 
of the testator vests in the executor if he accepts office from the date of the testator's 
death, even though probate has not been obtained. The latest view adopted by the 

(g) 10 Bom. 468. (i) (1938) Mad. 534. 

(h) 31 Bom. 4C8; 9 Bom. L. R. 287. (m) MeghraJ v. Krishna, 46 All. 286. 

(i') 47 Bom. 231. (n) Surat Chandra v. Bhuj^mdra Naihi 52 

(j) 36 Mad. 575. Cal. 103. 

(£) 49 Mad. 261 (in appeal to P. C.) 55 Mad. (o) 37 Cal. 830, 

443 ; 59 I. A. 112. 
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Calcutta High Court is that in respect of wills made after 1870 on the executor 
obtaining probate they immediately became vested with the whole estate, in other 
words the vesting takes place on the taking of probate but relates back to the 
testator’s death( 2 ?). 

(e) Present Act. — ^This Act repeals the Hindu Wills Act and the Probate and 
Administration Act. But this being a consolidated Act the sections are reproduced. 
Sec. 2 of the Hindu Wills Act is reproduced in sec. 57 and Schedule III and in section 
213 clause (2). Section 4 of the Probate and Administration Act is sec. 211 of this 
Act. The effect of the incorporation of these sections is the same as pointed out 
above. The property of the testator vests in the executor. 

Character and Property of the Executor of the Will of a Mahomedan. — 

Under Mahomedan law an executor of the will of a Mahomedan took no title to 
the property of the testator. His position was that of a manager. Under Maho- 
medan law a Mahomedan cannot dispose of by will more than one-third of his 
property, and the remaining two-thirds go to his heirs. Before the Probate 
and Administration Act which was for the first time applied to the Mahomedans 
an executor of the will of a Mahomedan who had obtained probate was a bare 
trustee for the heirs as to two-thirds of the estate when realized and an active 
trustee as to the one-third. In Kurratulain v. Peara Saheh(q) Sir Arthur Wilson 
in delivering the judgment of the Privy Council observed, “From an earlier date 
the Supreme Courts granted probates of Hindu and Mahomedan wills . The practice 
varied greatly from time to time and it was never perhaps very satisfactorily deter- 
mined upon what basis the jurisdiction rested. It was, however, established that such 
probate might issue. But the Supreme Court never applied the English rule 
as to the necessity of probate to Hindu or Mahomedan wills, nor did they attribute 
to such probate when granted the English doctrines as to the operation of probate. 
Under that system a Hindu or Mahomedan took no title to the property merely 
as such by virtue of the probate. In the case of Mahomedan executors such a 
title was created for the first time by the Probate and Administration Act.’’ In 
Fatma v. Essa{r) it is observed that the view taken by West, J., that an executor of 
a will of a Mahomedan cannot claim to represent the estate of his testator until 
he has taken probate is not sound and was not accepted on appeal(5) and the same 
view is reiterated by the Judicial Committee of the Privy Council(f ) . In Sir Mahomed 
Yusuf V, Hargovanda${u) the same question came up for consideration and in 
construeing sec. 4 of the Probate and Administration Act |the Bombay High 
Court held that the property of a Mahomedan testator vested in the executor and 
it could be sold and conveyed by him under sec. 90 of the said Act and no grant of 
probate was necessary. 

When the present Act was enacted the same question was considered by the 
Bombay High Court(?y) and it was held that the effect of sec. 211 was that an 
executor of the will of a Mahomedan is invested with the legal ownership not only 
of the one-third of the estate but also of the remaining two-thirds over which the 
testator had no power of disposal. 

The conclusion to be drawn from these authorities is that the executor of 
the will of a Mahomedan is his legal representative under sec, 211 and the property 
vests in him. Though a Mahomedan cannot dispose of more than one-third of the 
property by will after the payment of debts and funeral expenses and the two- 


(t>) Gopal Lai Chandra v. Amulya Kumar, 59 
Cal. 911. 

[q) 32 I. A. 244 (same as Kurratulain v. 
Nazhat-ud-Dcwla, 33 Cal. 116), 7 Bom. L. 
E.876;9C. W. N. 938. 

(r> 7 Bom. 266. 


(s) Shaik Moosa v. Shaik Essa, 8 Bom. 241. 
(f) Venkata v. Ramayya, 59 I. A. 112 at 
p. 117. 

(u) 47 Bom, 231 ; 24 Bom. L. R. 753. 

(a) Azimunnisa v. AU Khan, 29 Bom. L. R. 
434. 
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thirds go to his heirs, unless the heirs consent to such disposition, the entire 
property vests in the executor and he can sell or mortgage the same under sec, 307 
without obtaining probate, unless there is a restriction on alienation imposed on 
the executor by the wili(«;). 

Suit against the heirs of a deceased Mahomedan. — ^The Calcutta High 
Court has expressed the view that any credit or of a deceased Mahomedan could sue 
anyone of the heirs in possession of the whole or any part of the estate, without 
joining the other heirs and that in that suit he could claim not only the defendant’s 
share of the debt but the entire debt due from the estate(j 3 ). The reasoning under- 
lying the Calcutta decision was that the creditor’s suit was an administration 
suit and that one of the heirs of a deceased Mahomedan in possession of his estate 
could represent the other heirs. That was also the view of the Bombay High 
Court(^). In Davalawa v. Bhimaji{z) upon a review of authorities Ranade, J., 
came to the conclusion that the heirs of a deceased Mahomedan who were not 
parties to the suit on a mortgage were bound by the decree for the possession passed 
in favour of the mortgagee against some of the heirs in possession. 

The Madras High Court adopted the above view of the Bombay High Court 
in the earlier decisions. But in a later Full Bench Case (a) the Court followed the 
Allahabad High Court(6) in holding that a sale effected to pay off a debt due from 
his estate by some of the hfeirs of a deceased Mahomedan who were in possession 
of the whole or part of the estate was binding on them to the extent of their share 
only and did not bind the other heirs. The reasoning of that decision proceeds on 
the ground that under the Mahomedan law each heir inherits a separate and distinct 
share and that the theory of representation is unknown to the Mahomedan law, or 
in other words one heir does not represent the other heirs. 

The reasoning underlying the decision of the Allahabad High Court that each 
of the several heirs in possession of the assets is to the extent to which he is in 
possession a legal representative of a deceased person and no one of them re- 
presents the entire estate or estate of the deceased person fomid favour in the later 
decisions of the Bombay High Court(c). In Bhagirthibai v. Boshanbibi the question 
was whether a money decree obtained against the estate of a deceased Mahomedan 
in a suit by a creditor against some of the heirs was binding against the heir w’ho 
was not a party to the suit in which the creditor’s decree was obtained. The Court 
held that the heir who was not made a party was not bound by the creditor’s decree 
as the other heirs did not represent her interest. The Court stated that the rule ojf 
representation derived from Hindu law was not applicable to Mahomedans. The 
theory put forward that creditor’s suit against the heirs in possession should be 
regarded as an administration suit binding on all the heirs was expressly discarded on 
theauthority of JafriBegumv,AmirMuhammad{d). The ratio decidendi from these 
decisions is that a creditor of a deceased Mahomedan can institute a suit against 
some of the heirs of the deceased in possession of his property to recover the debt 
and succeed only to the extent of the share of the debtor’s heirs who are parties 
to the action. 

Suit by some of the heirs of a deceased Mahomedan. — ^A question came 
for consideration of the Bombay High Court(e) whether some of the heirs of a 
deceased Mahomedan can file a suit to recover the debt due to the estate of a 

(a?) Shemail v. Aimed Omer, 33 Bom. L, R. (b) Dattu Mai v, Bari Das, 23 All. 263, Manni 

1056 at p. 1062. Gir v. Amar JaU, 58 All. 594. 

(a) Muttyjin v. Ah 7 ned Ally, 8 Cal. 31 0. (f) Bhagirthibai v. Rosharibi, 43 Bom, 412 ; 

Khursheibibi v. Keso Vinayak, 12 Bom. Lala Miya v, Manubibi, 47 Bom. 712. 

101. id) 7 All. 822 (F. B.). 

(z) 20 Bom. 338. (e) Virbhadrappa v. Sfiekabcd, 41 Bom. L. R. 

(a) Abdul Majeeth v. Krishnamachariar, 40 249; (1939) Bom. 232, A. I. R. (1939) 

Mad. 243 (F. B.). B. 288. 
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deceased Mahoinedan and it was held that such a suit was defective. Such a suit 
essentially must be on behalf of entire body of heirs and must conform to the 
requirements of the law. Some only of the several heirs of a deceased Mahomedaii 
cannot enforce a debt without the concurrence of the rest so as to give a valid 
discharge to the debtor. In that case the plaint was allowed to be amended and 
the remaining heirs were made co-respondents in appeal but the Court held that 
even the fact that all the heirs were represented in the appeal that did not solve 
the initial difficulty due to the want of certificate of representation as required 
by sec. 214. It was, however, observed that merely because a suit was instituted 
without a certificate it did not debar the plaintiffs from producing the certificate 
before the decree was passed and the case was remanded back to the Lower Court 
for passing a fresh decree for plaintiffs if they produced a certificate of representa- 
tion to the estate of the deceased within six months. 

212. { 1 ) No right to any part of the property of a person 
Right to intes- who has died intestate can be established in any 
tate’s property. Couxt of Justice, unless letters of administration 
have first been granted by a Court of competent jurisdiction. 

(2) This section shall not apply in the gase of the intestacy 
of a Hindu, Muhammadan, Buddhist, Sikh, Jaina, or Indian 
Christian. 

[Clause (jf) is sec, 190 of the Succession Act X of 1865 ; Clause (2) is sec, 331 of the Succession 
Act X of 1865 ; and sec, 3 of the Native Christian Administration Act VII of 1901], 

This section applies to Parsis but not to Native Christians, the words “Indian 
Christians” being inserted as per sec. 8 of Act VII of 1901, It does not apply to 
Hindus and Mahomedans. 

This section is to be read with sections 213 and 214. This section applies 
to cases of intestacy. Section 218 applies when there is a will. In cases of intest- 
acy this section enacts that if any person wants to establish that he has a right to 
any part of the property of the intestate, such right cannot be established unless 
letters of administration are first taken out to the estate of the intestate. The 
word “first” occurs in this section but not in section 213 and the insertion of that 
word would indicate that letters of administration must be obtained before filing 
any suit for establishing such a right, and not after the filing of the suit as in the 
case of a grant of probate imder section 218. Section 214 applies in the case of 
recovery of any debt due to the estate of the deceased and prohibits the Courts from 
passing a decree or executing a decree in respect of such debt unless probate or 
letters of administration or a succession certificate are produced. 

The principle underlying this section is that in the case of a person governed by 
this Act as letters of administration are compulsory, the estate of the intestate is 
unrepresented without the grant and the decree that would be passed against 
defendants would be a nullity. This section does not say that the plaintiff must 
obtain letters of administration, it is enough if letters are granted to any one 
entitled to the grant. Even the Administrator-General cannot sue before he has 
obtained the letters of administration. Even if the plaintiff in his plaint states 
that he has applied for but not obtained letters of administration ; the suit will be 
disinissed(/). The section is limited to a suit in which a person seeks to establish 
a right to any part of the property of the mtestate(g). It would, therefore, apply 
when a person seeks to recover a specified part of the property of the intestate or 

(/) Adfuinistraior^General v. Lalit, 12 C. W. <g) Tuijaram v. BamanJ% 19 Bom. 828. 

N. 788. 
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a suit by an heir for payment of his share in the property of the intestate(/i), 
The section does not apply to the creditors of the deceased intestate to recover the 
debt due to him from the estate of the deceased. In the above case of Ratanbai 
V. Narayandas the mortgagee sued the widow and sons and daughters of a Parsi 
intestate and a preliminary mortgage decree was passed. On appeal the defen- 
dants contended that the suit was bad and that the decree was a nullity as no 
letters of administration had been obtained and the estate was unrepresented, but 
that contention was not upheld. It was held that this section did not apply. 
The section would apply if one of the mortgagees died and the heirs of the deceased 
mortgagee filed a suit for sale of the mortgaged property. Such a case falls within 
sec. 212 and representation must be obtained to the estate of the deceased 
mortgagee(i). 

The letters of administration required by this section are the grant of general 
letters of administration to the whole estate and not a limited grant of administra- 
tion to any particular portion of the estate(j). If no representation to the estate of 
the intestate is taken out the only course open to the plaintiff would be to take 
proceedings to have an administrator appointed before filing the suit(&). 

Filing of Suit by Administrator. 

As to whether the suit would be ab initio bad if filed before the grant of 
letters of administration or whether the defect would be cured if the representation 
is obtained before the passing of the decree the decisions are conflicting. As the 
word ‘‘first” occurs in tlxis section but not in section 213 it would seem that such a 
suit would be bad ab initio as the plaint ought to show that the estate is represented. 
In Sethna v. JSemingwayQ) the grant was made after the filing of the suit but before 
the decree was passed. It was held that the plaint was defective and should have 
been rejected on presentation but as the suit was allowed to be proceeded and a 
decree was passed, and as the plaintiff had obtained letters of administration 
before the hearing, it was not contrary to section 190, (section 212). This case 
was followed in Yousef v. Islam{m). In Mayappa v. Subrahmaniam{n) there are 
observations of their Lordships of the Privy Council that “an administrator derives 
his title solely under his grant and cannot, therefore, institute an action as ad- 
ministrator before he gets his grant.” 

In England the practice seems to be that at common law an action cannot be 
commenced by an administrator before the grant to him of the letters of administra- 
tion as the administrator derives his authority, not like an executor from the will, 
but from the grant ; he has no right of action until he has obtained them(o). 
In Chancery, however, the practice was not so strict and a bill could be filed before 
the plaintiff had taken out letters provided he produced them at the hearing, but 
the bill had to allege that they were already obtained. This difference of practice 
seems to remain notwithstanding the Judicature Act, (Williams on Executors, 
12th Edn., pp. 272-273 ; Halsbury, Vol. 14, p. 147 ; Annual Practice (1938) p. 249.) 
This English practice is followed in India. In Gordkandas v. Ramcoover{p) it 
was ordered that the decree should not be drawn up until the plaintiff had obtained 
letters of administration with the will annexed (see p. 475 of the i;eport). In 
Hormasji v. Dhanbai{q) the applicant was added as a party to an originating 
summons on her undertaking to take out letters of administration prior to the 
decree being drawn up. Attention may also be drawn to Order 7 rules (4) and , 

(A) Ratanbai v. Narayandas, 51 Bom. 771. (m) 38 Bom. L. E. 1222, 

(i) Yousej V. Islam, 33 Bom. L. E. 1222. (n) 43 I, A. 1X3 at p. 119. 

U) Framji v. Adarji, 18 Bom. 337. (o) Wankfcrd v. Wankford, 1 Salk. 301. 

m Barnett Brothers v. Mrs, E» Fcwle, 3 (p) 26 Bom. 449. 

Rang. 46. (q) 31 Bom. L. E. 311* 
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1 ) (2) of the Code of Civil Procedure. The plaint by a person suing in representative 
character should show not only that the plaintiff has an actual existing interest 
in the subject matter, but that he has taken steps necessary to enable him to institute 
a suit concerning it. In Administrator-General v. Lalit(r) this order was considered 
and the suit was dismissed. It may be noted here that in sec. 50 of the Code of 
Civil Procedure of 1882 there occurred two illustrations which were as follows : — 

(a) A sues as B’s executor. The plaint must state that A has proved B’s 

will. 

(b) A sues as C’s administrator. The plaint must state that A has taken out 
administration to C’s estate. 

Both these illustrations have been omitted in the corresponding O. 7 r. 4 
of the present Code. 

Filing of Suits against Executors or Administrators — Admission of 
Assets. — ^Uiider sec. 52 sub-sec. 1 of the Code of Civil Procedure if a money decree 
is passed against the legal representative it can only be executed by the attachment 
and sale of the property of the deceased in the hands of the legal representative. 
Bui sub-sec. 2 provides that in so far as the property of the deceased which has 
come into the hands of the legal representative has not been duly applied by him, 
the decree may be executed against the legal representative as if the decree was 
to that extent passed against him personally. The onus to prove misapplication 
of assets come to the hands of the legal representative lies on the decree holder ( 5 ). 
Under sec. 828 the executor or administrator is bound to pay the creditors of the 
deceased including himself “ equally and rateably” if the assets are insufficient 
to pay all the creditors in full and if he fails to do so he becomes personally liable 
to the extent to which he has not done so. To ascertain whether the assets have 
been duly applied, the Court of execution may direct an inquiry into the accounts 
of the executor or administrator(^). The executor or administrator may show 
that he is not liable and that he has duly applied the property which has come 
into his possession. Rt. Hon’ble Sir Dinsha Mulla in his commentary on the 
Code of Civil Procedure (11th Edn., p. 219) states that "‘this is called in English 
law the plea oiplene administravif^ the essential part of which is that “the defendant 
has no goods which were of A.B. (deceased) at the time of his death in the hands of the 
defendant as executor or administrator to be administered or had at the commencement 
of the suit or ever since. “Unless the Indian system of administration as laid down in 
this Act, the decree-holder has another remedy under sec. 361 which enacts that 
a creditor who has not received payment of his debt may call upon a legatee who 
has received of his legacy to refund. But this remedy cannot be availed of in 
execution proceedings and must be exercised by a suit(ti). 

As pointed out by their Lordships of the Privy Council(i7) the Indian system 
of recovering debts due from a person deceased is different in important respects 
from the English system. 

English Law. — In Williams on Executors (12th Edn., pp. 1166, 1240) the 
scheme of the English law and the conditions upon which the judgment could be 
recovered de bonis testatoris or de bonis propriis are described. If an executor 
is sued for the debt due by the testator and had not assets to satisfy the debt he 
.had to take care to plead pUne administravit or plene administravit praeter; other- 
wise judgment for the plaintiff amoimted to a conclusive admission that he had 
assets to satisfy it. Where this plea was taken the burden was on the plaintiff 

(r) 12 C. W. N. 738. (u) Jaychandfa v. SatischandrOi 58 Cal, 170. 

( 5 ) Emoof Karma v. Mrs, A. I. R. (v) Sir Jamshedji Jeejibhoy v. Sordbjee 

(1940) R. 603. Warden, 42 Bom. L. R. 719 at p. 729 

(t) Dam Joke v. Mating Ba, 5 Rang. 44. (in appeal from (1940) Bom. 534), 
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to show that the assets existed or ought to have existed in the hands of the de- 
fendant at the date of the writ, but this burden might be discharged by proof of 
some conduct of the defendant amounting to admission of assets. In an adminis- 
tration action such admission entitles the plaintiff to an immediate order for 
payment without taking the accounts. The general rule was that admission of 
assets to one claimant was an admission to all : also that an admission of assets 
can never be retracted unless a case of mistake be clearly established. To charge 
an executor on his own promise to pay the debt of the testator, in addition to the 
writing required by the Statute of Frauds, it was necessary to show consideration 
for the promise. This is the English law as to admission of assets. 

Indian Law. — ^The law in India either within or outside the Presidency towns 
is not the same. The Indian system of recovering debts due from a person de- 
ceased is different in important respects. In the first place the legal representa- 
tive who is liable is not in general an executor or an administrator at all but the 
Mahomed an heir or the Hindu son or a mere intermeddler with the deceased’s 
estate as is made clear by sec. 2(11) of the Code of Civil Procedure. The form 
of judgment given for the debt against the legal representative is for the payment 
out of the property of the deceased. If no such property remains in the hands of 
the defendant, execution can be had against his own property on proof that the 
property of the deceased had come into his possession, unless he proves that he 
jtias duly applied such property of the deceased. The Court executing the decree 
will require him to produce the accounts as necessary under secs. 50 and 52 of 
the Code of Civil Procedure. If the legal representative has wrongly apphed part 
of the assets of the deceased he may be made liable in such proceedings to the 
creditor : his right being to get credit only for what has been ‘‘duly disposed of” 
or “ duly applied The law of India puts upon a legal representative the full 
burden of showing that he has duly applied all assets proved to have come to his 
hands but it has no bias tending to make a legal representative liable to answer 
with his own property for the debts of the deceased even if it be true that he knows 
better than the creditor the position of the deceased’s estate. As observed by 
Their Lordships of the Privy Council that the “ assets come to his hands ” is con- 
sideration for a personal promise to pay the debt of the deceased is a doctrine to 
which it is difficult to give a meaning under the Indian Contract Act but a for- 
bearance to sue is a consideration as to which there is no difficulty provided it 
is in fact agreed. (See page 733 of the Report). 

Sub-Sec* (2). 

Hindus. — ^This section does not apply to Hindus and the Privy Council in 
Secretary of State v. Parijat{w), held that under an application for direction under 
sec. 302 by an heir of a Hindu intestate no letters of administration nor succession 
certificate were necessary. 

Mahomedans. — This section does not apply to a Mahomedans and in case 
of intestacy no letters of administration are necessary. 

Indian Christians. — Upto 1901 Indian Christians were governed by the 
Indian Succession Act, 1865. Native Christians Administration Act VII of 1901 
was passed in that year by which sec. 190 (present section 212) was not applied 
to them. This provision is incorporated in this clause as Act VII of 1901 is re- 
pealed. 

When Letters of Administration are Necessary. — (1) Letters of ad- 
ministration are necessary in cases of intestacy of Europeans, East Indians, 
Armenians, Jews and Parsis. 


(w) 63 Cal. 677 (at 685), 
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(2) Letters of administration were necessary in the cases of intestacy of 
Native Christians upto 1901. In that year Native Christians Administration 
Act VII of 1901 was passed which excluded application of sec. 190 of the Indian 
Succession Act, 1865, (sec. 212 of the present Act.) 

(3) Letters of administration are necessary to recover debt under sec. 214, 
(see further commentary under that section). 

When letters of Administration are not Necessary — (1) Letters of 
administration are not necessary in cases of intestacy of a Hindu, Muhammadan, 
Buddhist, Sikh or Jaina, (clause 2). 

(2) Letters of administration are not necessary in respect of Math property(aj). 

(3) Letters of administration are not necessary in cases of intestacy of Indian 
Christian since 1901. 

(4) If a person dies without leaving heir and his estate devolves upon the 
Crown, letters of administration are not necessary (t/). 

Joint Hindu Family and Letters of Administration. — 

The question whether letters of administration are required in respect of 
joint Hindu family property when such property stands in the name of the Karta 
or manager or in the individual name of a coparcener of the joint Hindu family, 
has given rise to conflicting decisions by the various High Courts. Allied with 
this question is the question of the payment of probate duty under the Court 
Fees Act, where also there is a conflict. 

The earliest case is Gurucharya v. Svamirayacharya,{z) where it was held that 
where a member of a joint Hindu family dies, administration cannot be granted 
under Act XX of 1864 (Minor’s Act) nor can the guardian of the person of a minor 
be appointed. But if the deceased left separate property, administration of such 
property might be granted. That decision was given before the Probate and 
Administration Act VI of 1881. 

By sec. 2 of the Hindu Wills Act XXI of 1870 (before it was amended by 
the Probate and Administration Act), sections 179 to 189 and sections 190 to 199 
of the Indian Succession Act X of 1865 were made applicable to the wills of Hindus 
in Bengal and in the towns of Madras and Bombay, (The corresponding sections 
of the Act of 1925 are secs. 211, 228, 222(1), 222(2), 223 to 226, 213, 227, 236 and 
secs. 212, 220, 221 229 to 235). ^The Probate and Administration Act was passed 
in 1881 (Act VI of 1881) and sec. 154 of that Act amended sec. 2 of the Hindu 
Wills Act which provided that “ for the portion of sec. 2 commencing with the 
words ‘ section one himdred and seventy nine ’ and ending with the words ‘ ad- 
ministrator with the will annexed ’ the words ‘ and section one hundred and eighty 
seven ’ shall be substituted There was also a further amendment of sec. 3 
of the Hindu Wills Act. The third clause of sec. 3 of the Hindu 
Wills Act was, ‘‘And that nothing herein contained shall vest in the 
executor or administrator with the will annexed of a deceased person any 
property which such person could not have alienated inter vivos This clause 
was also repealed by sec. 154 of the Probate and Administration Act. The result 
of these amendments was that sec. 187 of the Indian Succession Act of 1865 
(sec. 213 of the present Act) was the only section substituted in the Hindu Wills 
Act. This section was not incorporated in the Probate and Administration Act. 

(a?) Jib Lai v. Mohunt Jaga, 16 C. W. N. 226. 

796. (s) 3 Bom. 431, 

(y) Secritary of State v. GirdharUal, 54 Madi 
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This was the state of the law before the present Act XXXIX of 1925 was 
enacted. Sec. 21 sub-sec. 2 is the reenactment of sec. 4 of the Probate and 
Administration Act which enacts that when the deceased was a Hindu, etc, 
“ nothing herein contained shall vest in an executor or administrator any property 
of a deceased person which would otherwise have passed by survivorship to some 
other person By sec. 213, sub-sec. (2), sec. 2 of the Hindu Wills Act was reenact- 

ed by which it is provided that sub-sec. 1 of sec. 213 shall not apply to the wills of 
Hindus, etc., except in the case of wills where such wills fall under classes speci- 
fied in clauses (a) and (b) of sec. 57. Sec. 212, sub-sec. 2 enacts that in cases of 
intestacy of a Hindu, etc., letters of administration are not necessary. This is 
the state of law at present. The decisions of the various High Courts are as under : 

Bombay High Court Decisions . — InBank of Bombay v,Amhalal Sarabhai{a), 
decided in the year 1900, the facts of the case are that one Sarabhai who was a 
member of a joint and undivided Hindu family died leaving shares of the Bombay 
Bank standing in his name. After his death his son the plaintiff applied to the 
Bank for the transfer of the shares to liis name offering to make a declaration of 
coparcenary but the bank refused and insisted on letters of administration being 
produced. The plaintiff, therefore, filed the suit against the bank praying for a 
declaration that he was entitled to the shares and that the bank be ordered and 
decreed to transfer the shares to his name. Russell, J., before whom the case was 
tried held that no letters were necessary but on appeal Jenkins, C. J., reversed the 
decision and held that the bank was regulated by the Presidency Banks Act (Act 
II of 1876) sec. 23 of which provided that the bank was not bound to recognise 
any legal representative of a share holder other than a person who had taken out 
from a Court having jurisdiction in this behalf probate of the will or letters of 
administration of the estate of the deceased ; that the Legislature had given effect 
to what the conduct of the business required when it provided that the bank had 
only to do with the legal title to the shares and’ not with the beneficial ownership 
thereof and with the legal title alone the Court was concerned. The Appeal 
Court observed that a share was for the purpose of devolution or survivorship 
to be deemed so far as the bank was concerned the exclusive proprety of its re- 
gistered holder and sec. 23 of the Presidency Banks Act applied and the suit was 
dismissed. 

In Collector of Ahmedabad v. Savchand{b) a Hindu died leaving two minor 
sons who were joint with him. Part of his estate consisted of Rs. 5,000 deposited 
in the Bank of Bombay and another sum of Rs. 5,000 deposited with a com- 
mercial company. After his death his two sons applied to the Bank of Bombay 
and to the Company for payment alleging that they were the members of a joint 
Hindu family but the bank and the company refused to pay -unless letters of ad- 
ministration were obtained. Thereupon on behalf of the sons an application 
for letters of administration was made in respect of the two sums only and the 
applicant paid Rs. 207 as probate duty under the Court Fees Act and the letters 
were granted. Subsequently an application was made for refund of the duty 
paid on the ground that no probate duty was payable under sec. 19D of the Court 
Fees Act as the estate in respect of which the letters of administration were granted 
belonged to the deceased as a member of the joint Hindu family which on his 
death passed by survivorship to his two sons. The Lower Court allowed the 
application for refund, but the Collector appealed. Chandavarkar, J., held that 
on the facts of the case no letters of administration were necessary as the pro- 
perty vested in the sons at once by survivorship but the sons having applied for 
letters of administration they must be taken to have adopted the case of the bank 
that the deposit was not the deposit of the joint family but was of the estate of 


(a) 24 Bonu 350. 


(b) 27 Bom. X40. 
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the deceased and therefore the duty was properly paid. This case, however, 
was disapproved as regards the refund of duty in Collector of Kaira v. Chunilal{c), 

In Ochavram v. Dolatram{d) the point raised was whether it was the function 
of the Probate Court to go into the title of the property disposed of by the will 
of the deceased. In that case an application was made for letters of administra- 
tion by the petitioner who claimed to be a member of a joint family of which the 
deceased was stated to be a member. A caveat was lodged against the issue of 
the letters of administration. The point urged on behalf of the caveator was that 
as the deceased was at the time of his death a member of a joint family no letters 
of administration could be granted as he had left no separate property but Jenkins, 
C. J., held that in Bombay it had repeatedly been held that on application for 
probate the Court would not enter on a question of title to the property belonging 
to the testator which he purported to dispose of by his will and the same principle 
applied in case of letters of administration when the deceased had died intestate. 
His Lordship observed that the reasons which operated to limit the scope of the 
inquiry when probate was sought were actually applicable to a petition for letters 
of administration, that it was the invariable parctice on the Original Side of the 
High Court not to enter into the question whether a deceased’s property was 
joint or separate and he ordered the letters of administration to issue. 

In the above mentioned case of Collector of Kaira v. Chunilal, a Hindu who 
was a member of a joint and undivided Hindu family died possessed of shares of 
certain joint stock companies and of the Bank of Bombay. He left three sons and 
the sons applied for letters of administration at first in respect of a portion of the 
shares and later on for the remaining shares and they prayed for exemption from 
the payment of Court fees. Notice was given to the Government Pleader and the 
Collector of Ahmedabad intervened to show cause why probate duty should not 
be paid. It was held, dissenting from the decision given in Collector of Ahmedabad 
V. Savchand, that the property in respect of which Letters of Administration were 
sought was held in trust by the deceased for the* joint family and the property 
was therefore entitled to exemption from payment of the Court fee. This decision 
was also given by Jenkins, C. J. His Lordship stated that the attention of the 
Learned Judges who decided the case in the Collector of Ahmedabad v. Savchand 
was not drawn to the history on this subject and the unbroken practice on the 
Original Side of the High Court, that he had consulted the Learned Judges who 
heard that case and they agreed with the view which His Lordship took of the 
matter. 

In Kashinath Purasram v. Gourav{e) a Hindu who was a member of a joint 
and undivided Hindu family died leaving a will whereby he bequeathed all his 
property to his minor son. The executor applied for probate but contended that 
the deceased had no beneficial interest in the property and, therefore, it was ex- 
empt from the payment of Court fees. Beaman, J., who delivered judgment at 
first doubted the correctness of the decision in Collector of Kaira v. Chunilaly 
but later on his attention was drawn to the fact (see p. 254 of the Report) that 
Chunilal’s case was the case of an intestacy and not a case of probate, and different 
considerations applied. He accordingly held that if a Hindu who was a member 
of a joint and undivided Hindu family made a will in respect of all his property 
then the executors who applied for probate of that will could not question the 
title of the testator to dispose of the property by will and therefore they could 
not claim any exemption upon an allegation utterly inconsistent with the provisions 
of the will. 


(c) 29 Bom. Idl. 

(d) 2$ Bom. 644. 


(«} 29 Bom. 245. 
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Having regard to that state of the law the matter came to be referred to a 
Full Bench in Keshavlal v. The Collector of Ahmedabad(f), where a Hindu who was 
a member of a joint and undivided Hindu family left two sons. A portion of the 
joint family property consisted of shares of a joint stock company in respect of 
which a petition was presented for letters of administration and exemption was 
claimed on the ground laid down in Collector of Kaira v. ChunilaL The Court 
was invited to reconsider the decision in Collector of Kaira v. Chunilal and the 
'question was referred to the Full Bench. Shah, Ag. C. J., after considering the 
arguments of both sides observed that his view was that sec. 19D of the Court 
Fees Act was correctly interpreted in Collector of Kaira v. Chunilal and that the 
view taken in that case was correct. 

After this Full Bench decision the next case is Vjamhai v. Harakhchand(g), 
In that case a petition for letters of administration was presented in respect of 
joint family property and credits. It was stated in the petition that the deceased 
had left a will whereby he purported to will away properties both ancestral as 
well as self-acquired. Kania, J., held that in his opinion the case of a preson who 
obtained property by survivorship was not expressly provided for under the Indian 
Succession Act of 192.5 and by reason of the express words of sec. 211 as the title 
in the executor or administrator ordinarily appointed under the Indian Succession 
Act would not cover the property which had passed to a third person by sur- 
vivorship it was open to the person to whom such property had passed to come 
to Court and apply for letters of administration with exception as mentioned in 
secs. 255 to 257 of this Act. His Lordship observed that just as a beneficiary 
was entitled to come to Court and apply for a limited grant in respect of a trust 
property under sec. 250 whether there was a will or not, a person to whom the 
coparcenary property had passed by survivorship had the right to apply for 
representation under sec. 255 or 256, as the case might be. His Lordship further 
observed that for the member of the joint Hindu family who had a separate pro- 
perty of his own which would pass under his will to the executor and for the joint 
family estate, which passed to another person by survivorship, it was not a case 
of rare occurrence, and his Lordship ordered that letters of administration be 
issued to Ujambai for the use and benefit of her minor son limited to the period 
of his minority with the exception of the separate property of the deceased. This 
case was followed in Vithaldas v. Wadilal{h). A petition for letters of administra- 
tion in respect of joint family property consisting of shares of a joint stock com- 
pany situate at Ahmedabad was presented and letters of administration w'ere 
granted. The latest case is Birdibai v. Chunilal{i), in which a Hindu widow on 
her own behalf and as guardian of her minor children applied for letters of ad- 
ministration of her husband’s joint family property consisting mainly of shares of 
joint stock companies and bank deposits and letters were granted without pay- 
ment of duty. 

Calcutta High Court Decisibns — ^There are only three decisions of that 
Court on these subjects. 

In Be Goods of Pokurmull Augurwallah{j), the deceased who was a member 
of a joint Hindu family governed by the Mitakshara law left a will appointing 
executors. The executors applied for probate but claimed exemption from pay- 
ment of probate duty on the ground that the property was joint ancestral property 
which passed by suryivorship and the Taxing Master was of opinion that it should 
be allowed under sec. 19D of the Court Fees Act. But as the question was of 
general importance the Taxing Master referred the matter for determination to 

if) 48 Bom. 75 (F. B.) ; 25 Bom. L. R. 1240. (i) 47 Bom, L. R. 862. 

ig) 37 Bom. L. R- 300. (J) 28 Cal, 980. 

(h) 38 Bom. L. R. 257. 
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the Chief Justice and a Bench was formed. The Court held that as the property 
was purchased by the four brothers who were members of a joint Hindu family 
governed by the Mitaksliara law with moneys belonging to the joint estate, al- 
though the property was conveyed to them as tenants-in-common it vested in 
them as trustees for the benefit of all the coparceners and consequently was not 
liable to duty. 

In Re Bhubaneswar Trigunait{k) an application for letters of administration 
was made by the surviving members of a Mitakshara Hindu joint family regarding 
the property held by the deceased as a Karta and the grant was made. As re- 
gards the duty payable in respect of such grant the petition was accompanied by 
a certificate of the Taxing Master that ad valorem fee was not payable in this case. 
The exemption was claimed on the ground that the deceased was the sole trustee 
at the date of the death of the deceased. The matter came up before the Chamber 
Judge and the Chamber Judge was of opinion that a fee was chargeable and 
he dismissed the application. Thereupon an appeal was preferred and the Appeal 
Court ordered notice to be given to the Government Solicitor and he appeared. 
The Appellate Court decided that the certificate of the Taxing Master that no fee 
was payable was final under sec. 5 of the Court Fees Act an^ the learned Judge of 
the Lower Court had no jurisdiction to review the same. At the end of the judg- 
ment it has been pointed out that such questions are likely to arise in future and 
it is suggested that in view of the difficulties and divergence of opinion disclosed 
by the decisions of the various Courts and the likelihood that the shares and Govern- 
ment securities and bank deposits belonging to Mitakshara families who come up 
for consideration, some provision by the Legislature was required to solve the 
difficulties which would arise in such cases. Sanderson, C. J., agreed with this 
remark that the matter should be dealt with by the Legislature because of the 
importance of the matter to the members of joint Mitakshara families and directed 
that a copy of the judgment be sent to the Government of India. The order 
made was that letters of administration do issue as prayed for. 

In Durgaprasad v. Jewdhari{l) two contentions were raised, (a) that no letters 
of administration could be granted under sec. 211 in respect of an estate of a de- 
ceased person who was a member of a joint Mitakshara family and (b) that the 
mortgage deed was void as no order of the Court was obtained. On the first 
question Mitter, J., held that no letters of administration could be granted in res- 
pect of the estate of a deceased person who was a member of a joint Mitakshara 
family and if such a grant was made it was not necessary under sec. 263 to have it 
revoked as the grant was a nullity. It does not appear that the previous decisions 
of the same Court were brought to the notice of His Lordship on this aspect of 
the case. 

Madras High Court Decisions. — ^The Madras Court in the Full Bench 
case of Desu Manavala CheUy{m), considered similar question. In that case the 
applicant prayed for the grant of letters of administration in respect of property 
standing in the name of his deceased father but forming the joint ancestral property 
of the undivided Hindu family and he stated in his petition that the property 
passed to him by survivorship but he was obliged to take out letters of adminis- 
tration as part of the property consisted of shares in certain companies which in 
accordance with the Articles of Association refused to recognise the title to the 
shares unless he obtained such letters and also claimed exemption from payment 
of Probate Duty on the ground that his father held it as a manager and trustee 
for the family, and relied on the decision of Collector of Kaira v. Chunilal, It was, 
however, observed that in the Presidency of Madras differing from Bengal it was 


(k) Sa Cal. 721. 


(m) 33 Mad. 93.. 
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held that under the Mitakshara law as administered in that Presidency an aliena- 
tion by an undivided member of his interest in the joint family property was valid 
and that being the case it seemed impossible to hold that the property in the case 
was held by the deceased so far at least as his own share in it was concerned as 
trust property not beneficially or with general power to confer a beneficial interest 
in it. It was, therefore, held that the interest of the deceased in the joint family 
property did not come within the category of “ property held in trust not bene- 
ficially or with general power to confer a beneficial interest ’’ and the appellant 
was required to file a valuation of the property and to pay the Court fees. 

Regarding this decision it was observed in the Full Bench case of Keshvalal 
V. The Collector of Ahmedabad, (supra), that the view of the Madras Court proceeded 
on somewhat different lines. Shah, Ag. C. J., observed “ I have considered the 
ratio decidendi in the case. But I am unable to hold that the fact that a joint 
sharer has the power to alienate his share for consideration in this Presidency could 
alter the character of the property. If a man simply alienates his share for con- 
sideration and dies the next day without effecting a partition the purchaser would 
not get his share as it would cease to exist before it was seized. He cannot make 
a gift of his undivided share and he cannot dispose of it by will. I am unable to 
hold that such a limited power of dealing with the property can make any difference 
in the character of the deceased’s title to or possession of the property at the time 
of his death. With great respect for the learned Judges I am unable to accept 
the ratio decidendi in that case ”. Tliis case was also disssented from in the Goods 
of BalmUkund Dube{n), In Secretary of State v. Girdharilal{o) the same High 
Court has held that probate duty is not payable if the shares are proved to be the 
property of the joint family. 

Allahabad High Court Decisions. — ^The Allahabad High Court in Mathura- 
prasad v. Durgavati{p) has held that a Succession Certificate cannot be granted 
in respect of a debt belonging to a joint Hindu family if the applicant was joint 
with the deceased, and the application was dismissed. The certificate in that case 
was applied for in respect of money deposited in a bank which refused to part 
with it without the production of a certificate. 

Inin the Goods ofBalmukund Dube an application was made for the grant of 
letters of administration limited to 17 shares of the Port Canning and Land Im- 
provement Co. Ltd., and five shares of another company standing in the name of 
the deceased who was a member of a joint and undivided Hindu Family. It was 
stated in the petition that the deceased had left several other properties about 
which there was no dispute but as the shares stood in the name of the deceased 
the companies declined to transfer them without representation as the Articles 
of Association only recognised the executors or administrators of a deceased share 
holder having title to the shares. It was held that the two companies could not 
insist upon the appellant obtaining letters of administration regarding the said 
shares as the same were the separate property of the deceased, and the application 
was dismissed. It was observed that “ it is not within the legal competence of 
any company to lay down conditions regulating the grant of letters of adminis- 
tration in contravention of any statutory enactment relating thereto. Where 
the property belongs to a joint family a person claiming by survivorship is not 
entitled to a grant of letters of administration to any portion of such property 
as there is no estate or assets which descended from the deceased. To allow 
the grant of letters of administration in the case of property which has vested in 
a joint family by rule of survivorship will be subversive of the scheme and policy 
underlying the entire Succession Act. See. 250 provides for a limit ed gra nt in 


<n) A. I. R. (1930) All. S2. 
(o) 54 Mad. 226. 


(p) 86 All. 380. 
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respect of trust property, but the Karta of a joint family does not hold any pro- 
perty acquired by him in his own name with the joint ^family funds as the sole and 
surviving trustee of the said property. Such a notion is entirely repugnant 
to the constitution of a joint Hindu family which is governed by the Mitakshara 
law. It is equally impossible to maintain that the joint family property is divi- 
sible into a legal estate and an equitable estate or that the legal estate with 
reference to such property vests in the Karta or that the beneficial estate vests in 
the members of the joint family or that on the death of the Karta letters of 
administration may be applied for or obtained with reference to any supposed 
legal estate in the property. Secs. 217 and 218 are conclusive on this point and 
the Legislature has maintained the enactments of the old Acts of 1881 and 1865 
and the judicial interpretation has been accepted by the Legislature 

In Banwari Lai v. Maksudan Lal{q^) contrary to the above decision, it was 
held that a member of a joint and undivided Hindu family gets the property by 
right of survivorship, but there was no legal bar to the grant of a Succession 
Certificate to a memlDer of a joint Hindu family who obtained the property by 
survivorship in respect of shares of joint stock companies standing in the name of 
the deceased coparcener if he chose to apply for a Succession Certificate as a legal 
representative of the deceased. 

In Re the Goods of Madho Prasad{r) certain bank shares were held in the name 
of the father who was a member of a joint and undivided Hindu family. The 
shares were deposited in the bank but the bank refused to hand over the same 
without the production of letters of administration. Thereupon letters of ad- 
ministration were applied for and granted and exemption from duty was claimed 
on the authority of Keshavlal v. The Collector of Ahmedabad, It was urged that 
the necessity for application had arisen as the Imperial Bank had refused to hand 
over the shares without the production of letters of administration or a Succession 
Certificate. It*was held that the Court was not concerned with the question whe- 
ther the Imperial Bank was right or wrong in its demand but if the applicant 
chose to apply for letters of administration to comply with the wishes of the 
Imperial Bank he had no option but to pay the full Court fee. The Court dissented 
from the view taken by the Full Bench in Keshavlal’s case. 

Patna High Court Decision. — InRam Prasad v. The Collector of Skakabad{s), 
the Patna High Court has also considered the same question. In that case an 
application for letters of administration was made in respect of the property 
consisting of Government Loan notes and deposits in the banks and the shares 
of a limited company, and exemption was claimed from the payment of Court 
fees on the ground that it was the property of a joint Hindu family and must be 
treated as trust property and therefore not liable to ad valorem Court fee. Reliance 
was placed on the Collector of Kaira v. Chunilal, and in re the Goods of Pokurmull 
Augurwallah, but Wort, J., held that he preferred to follow the decision in the case 
of Madho Prasad^ and the reasoning of the learned Judge in that case. 

Rangoon High Court Decision. — ^In T. R, Gopalaswamy Pillay v. Meenakshi 
Ammal(t), a Hindu who was governed by the Mitakshara school of Hindu law died 
leaving a younger brother who applied for letters of administration alleging that 
he was the survivor of an undivided family consisting of himself and the deceased. 
The application was opposed by the widow of the deceased and also by the daughter 
of the deceased. His Lordship Ormiston, J., after examining the text of the Hindu 
law expressed the opinion that just as a deceased coparcener cannot die testate 
in relation to coparcenary property, he cannot die intestate in relation thereto 


62 AIL 252; A. I. R. (1930) A. 252, 
(r) 67 All. 881. 


($) 17 Pat. 542. 
it) 7 Rang. 41. 
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because at the moment of his death his interest therein passes by survivorship 
to the other coparcener. The plaintiff’s application therefore for letters of 
administration failed because the deceased had left no estate in respect of which 
he was intestate. His Lordship then examined the authorities on this point of 
the Calcutta, Madras and Bombay High Courts. His Lordship says that a way 
out of the difficulty may be to apply for a limited grant as suggested in some of 
the Bombay cases and not for a general grant or to incorporate the joint family 
under the Indian Companies Act. The application was accordingly dismissed 
and the order made was that general letters of administration such as were applied 
for could not be granted to the surviving member of a joint Hindu family governed 
by the Mitakshara school in respect of the property of the family. 

Lahore High Court Decision. — In this state of the case law the question 
recently cropped up before the Lahore High Court in Sri Ram v. The Collector of 
Lahore{u), and the question was referred to a Full Bench. The facts of the case 
arc that a Karta of a joint Hindu family governed by the Mitakshara law had 
purchased from the funds of a joint family certain shares of J:he Imperial Bank 
of India and of the Reserve Bank of India in his own name alone. On his death 
the eldest male member of the family firm and the Karta wrote to the banks to 
transfer the shares in his name but the banks declined to do so unless letters of 
administration or a Succession Certificate granted by a competent Court were 
produced. The Imperial Bank relied on Schedule 2, Regulation II, of the Imperial 
Bank of India Act, XL VII of 1920 as amended by Act III of 1934 and the Reserve 
Bank on sec. 56(5) Reserve Bank of India Act II of 1934. A petition was presented 
' under sec. 278/256 of this Act for the grant of letters of administration in respect 
of the shares only and the Collector intervened and urged that ad valorem Court 
fee should be paid. It was urged on behalf of the petitioner that the shares 
belonged to the joint Hindu family and not to the deceased personally and were 
held by him in trust for the family, and therefore no Court fee was payable under 
sec. 19(D) of the Court Fees Act. The Lower Court did not accept the contention 
and ordered that the fee should be paid. An appeal was preferred. The Division 
Bench in view of the conflicting decisions of the various High Courts and the gene- 
ral importance of the question involved, referred the case to the Full Bench. 
The Full Bench held, after reviewing the authorities, that the legal estate in the 
shares in question had not passed by survivorship and consequently the application 
for grant of letters of administration by the surviving coparcener limited to the 
shares in question was competent, that the shares in question having been held by 
the deceased in trust for the family, sec, 19(D) applied and no duty was payable 
in respect thereof. 

Conclusion. — ^These conflicting decisions lead to the following conclusion : 
(1) The Bombay High Court holds the view that it is competent to grant limited 
letters of administration in respect of shares or deposits and no Court fee is payable, 
the property being held by the deceased as a trustee, (2) The latest view of the 
Calcutta High Court is that it is not competent to grant letters of administration 
in respect of joint family property. As regards the payment of Court fees, it 
agrees with the view of the Bombay High Court that duty is not payable, (3) 
The Madras High Court holds the view that it is competent for the Court to issue 
letters of administration but the Court fee must be paid on the share of the 
deceased in the property for which letters are applied. (4) The Allahabad High 
Court holds conflicting views, but the latest view is that it is competent to grant 
letters of administration but the Court fee must be paid, (5) The Lahore High 
Court agrees with the Bombay view and holds that it is competent to grant letters 
of administration, but the property is exempted from payment of Court fees. 


(w) 23 Lah. 717 (F. B.); A, X. R. (1942) L, 173. 
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(0) The Patna High Court agrees with the view taken by the Allahabad High 
Court and holds that if letters of administration arc applied for and panted, 
Court fee must be paid. (7) The view of the Rangoon High Court is that it is not 
competent for the Court to grant letters of administration in respect generally 
of all the property belonging to a joint family. 


213. (1) No right as executor or legatee can be established 

Right as executor Court of Jusfcice, unlcss a Court of com- 

or legatee when petent jurisdiction in British India has granted 
estabi siied. probate of the will under which the right is claim- 

ed, or has granted letters of administration with the will or with 
a copy of an authenticated copy of the will annexed. 

(2) This section shall not apply in the case of wills made by 
Muhammadans, and shall only apply in the case of wills made by 
any Hindu, Buddhist, Sikh or Jaina where such wills are of the 
classes specified in “ clauses (a) and (6) of section 57 ”. 


\Clause (i) is sec. 187 of the Succession Act X of 1865 ; Clause (2) is sec. 331 of the Succession 
Act X of 1865 and sec. 2 of the Hindu Wills Act XXI of 1870 as amended hy Act XVIII of 1929], 

Clause (2) has been amended by Act XVIII of 1929 as follows : 

4. In sub-sec tion^(2) of section 218 of the said Act, for the word “class” the 
Amendment of word “classes” and for the words and figures “sub-section - 
section 213 Act (1) of section 57” the words, letters and figures “clauses (a) 
XXXIX of 1925. and (6) of section 57” shall be substituted. 

The effect of the amendment is that it excludes all wills falling under clause 2 
of section 57,z;i2.5the wills and codicils of any Hindu, Buddhist, Sikh or (Jain made 
on and after 1st September 1870 within the territories of the Governor of Bengal 
and in the ordinary original civil jurisdiction of the High Courts of ]\tadras and 
Bombay and ail wills and codicils relating to immoveable properties situate within 
those territories. It follows, therefore, that probate of the will or letters of 
administration with the will annexed are essential in the following cases : — 

Probate when necessary. — (1) Of all wills and codicils of Europeans, East 
Indians, Armenians, Jews and Parsis, and of Indian Christians. As regards Indian 
Christians a Bill was introduced to exempt them from the operation of this sec. 
but it was not passed. (See Bill published in the Gazette of India, Part V, under 
date 7th August, 1948). ^ 

(2) Of all wills and codicils of Hindus, Buddhists, Sikhs or Jainas made on and 
after 1st September 1870 within the territories subject to the Governor of Bengal 
and in the towns of Madras and Bombay and wills made outside those territories 
so far as the-y relate to immoveable property within those territories. 

Probate when not necessary. — (1) No probate is necessary in case of wills 
of Hindus, Jainas, Sikhs, and Buddhist made prior to Ist September 1870(z;), 

(2) No probate is necessary of the wills of Hindus, Jainas, Sikhs, and Bud- 
dhists falling under clause(c) of sec. 57, 

Sub-section {2) 

The words “this section” used in clause 2 should be read as “the preceding 
sub-section.” Sec. 57 of this Act provides that the Provisions of Part III which are 
set out in Schedule III shall subject to the restrictions and notifications apply 


(w) Krishna v. Panehuram^ 17 Cal. 272. 
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to the three categories of wills mentioned in sec. 57 clause (c) of that section makes 
Part VI as set out in schedule III applicable to all wills and codicils made by 
Hindus etc. made on or after 1st January 1927. But this sub-section exempts all 
such wills from the necessity of probate. Unless the will falls within sub-sections 
(a) and (6) of sec. 57 it is not incumbent on the executor of the will of a Hindu 
falling within sub-section 3 of sec. 57 to take out probatc(z£?). 

(3) No probate is necessary in the case of a %vill of a Hindu made in an 
Indian state relating to property situate in that state(a:). 

(4) No probate of the will of a Mahomedan is necessary (^). Executors of 
the will of a Mahomedan can sell and convey the testator 's property without obtain- 
ing probate or obtaining the consent of all the heirs. The will may be tendered 
in evidence and proved in any proceeding without probate(s). 

(5) No probate is necessary in case of wills of Khojas(i/). 

(6) No probate is necessary for a person claiming an appointment as guardian 
under a will(5). 

(7) No probate is necessary where the assets do not exceed Rs. 2,000/-. 
Certificate of the Administrator-General under sec. 31 of the Administrator- 
Genera? s Act III of 1913 is sufficient(c). 

(8) No probate is necessary in the case of wills made by Hindus of the Punjab 
relating to immoveable property situate in the Punjab(d). 

Filing of Stilts by Executors. 

Under this section the grant of probate is not a condition precedent to -the 
institution of the suit in order to claim a right as executor or a legatee under the 
will. Provisions of this section are complied with if probate is obtained before 
the decree is passed, though after the commencement of the suit(e).. But an exe- 
cutor who has not obtained probate can be sued as defendant when he has inter- 
meddled with the estate of the tcstator(/). 

The practice of the Bombay High Court to pass a decree, without production 
of probate at the trial, but to order that the decree should not be sealed until the 
probate is granted, is not correct practice(g). The suit should not be dismissed 
but reasonable time may be given to enable the party to produce probate(fe). 

The cases decided by the various High Courts on this subject are given in 
the foot note(^). The English practice is also to the same effect, (see Williams on 


(w) A/iemad v. Ghisia, A. I. R. (1943) N. 237. 
(af) Pevibai v. Motumal, A. I. R, (1937) S, 84; 
108 I. C. 50; 31 S. L. R. 11. 

(y) Shaik Moosa v. Shaik Essa, 8 Bom. 241 ; 
Sakina v. Mahomed, 37 Cal, 839 ; 
Ganapathi v. Sivamalai, 30 Mad. 575; 
Sir Mahomed Yusuf v. Hargowandas, 47 
Bom. 231. 

(z) Sakina Bibee v. Mahomed, 15, C. W. N. 
185; see also Haji Mahomed Mitha v. 
Musaji Esaji, 13 Bom. 057. 

(a) Abdul Karim v. Karmali Bahimtula, 22 
Bom. L. R. 708. 

(b) Pathan Alikhan v. Bai Panibai, 19 Bom. 
832 ; Amirthamlliammal v. Sirmniane 
Ammcd, (1938) Mad. 757. 

(c) Narayana v. jpandurang, 34 Bom. 506. 

(d) Sohan Singh v. Bhag Singh, A. I, R. 
(1934) L. 599. 


(c) Bhudeb Chandra v. Bhikskdkar, A. I. R. 
(1942) Pat. 120; Mayappa v. Supra- 
maniar, 43 I. A. 113 ; at p. 119 ; Gopal 
Lai V. Amulya Kumar, 59 Cal. 911. 

(/) Lnkhya v. Uma Kanta, 14 C. W. N- 250 
at 258; Khajeh Habibullah v. Ananga, 
(1942) 2 Cal. 363 ; 46 C. W. N. 719 at 
pp. 724-725 ; Lai Bihari v. Nagendra Nath, 
22 C. L. J. 266. 

(g) Raichand v. Jivraj, 56 Bom. 63 ; 33 Bom. 
L. R. 1372. 

(^) Kalyansa v. Tulsabai, A. I. R. (1931) 
Nag. 181. 

(i) Chandra v. Prasanna, 38 Cal. 327 (P. C.); 
Yousef V. Islam, 33 Bom. L* R. 1222 ; 
Gopal V. AfniUyakumar, 59 Cal. 911 ; 
Prabhatnath v. Rammdraktmar, 61 Cal. 
1081. 



388 


THE INDIAN SUCCESSION ACT. 


[Secs, 


Executors 12 Ed., pp. 190-191). According to the English practice where an 
executor is in actual possession of the property he has got to produce probate 
before he can maintain an action in respect of that property. 

This section requires either grant of probate of the will under sec. 222 or the 
grant of letters of administration with the will annexed under secs. 282, 283 and 
284 or the grant of letters of administration with a copy of an authenticated copy 
of the will annexed under sec. 228, 

As regards succession certificate all that sec. 214 requires is that a certificate 
shall be produced before the decree is drawn up(j). 

Right as Executor or Legatee 

This section requires production of probate only in two cases : (1) when a 
person wants to establish the right as executor or (2) when he wants to establish his 
right as legatee. It is not necessary that the person who wants to establish the right 
should himself prove the will. If the will is once proved that would entitle any 
legatee to obtain relief(fc). If a legatee to whom the letters of administration with 
the will annexed are granted dies, it is not necessary to prove the will again(Z). 

Unprobated Will — Admissibility of, in Evidence. — ^The question whether an 
unprobated will of which probate is compulsory" under this section can be admitted 
in evidence and for what purpose has given rise to a conflict of decisions. The 
Madras High Court has held that, though an executor can establish no right without 
taking probate, the existence of the will cannot be ignored for all purposes whatso- 
everfm). In Caralapathi v. Cota{n) the same Court held that sec. 187 of the Act of 
1865, (present sec. 218) did not debar a defendant from relying on a will inrespect 
of which no probate or letters of administration were granted, as the defendant was 
not seeking a right to establish a right as executor or legatee. But in Lakshmamrm 
v. Ratonamma{o) this decision w'as not approved and it was held that sec. 187 of 
the Act of 1865 not only affects the establishment of the right to a legacy by the 
legatee but also debars a person who desires to establish the legatee’s right merely 
as a jws ferric for the purpose of his defence. Caralapathi v, Cota w&s also doubted 
in Partkasarathy Y. Subbaraya{p). It was held in that case that under sec. 187 a 
person who has to prove his title from a will whether that person is plaintiff or defen- 
dant cannot do so without producing probate. But in Ganshamdas v. Sara$watibai{q), 
and Ganta Daniyelu v. Gunti Y€su{r) a contrary view was taken viz. that sec. 
187 does not debar a defendant putting forward the existence of a will though 
unprobated in answer to the plaintiff’s claim to a share in the intestate’s property. 

In this state of law the matter again came up before the Madras High Court 
in Ghanshetmdass v. Gulab Bi(s) and the following question was referred to the 
Full Bench. “Can a defendant resisting a claim made by the plaintiff as heir-at-law 
rely in defence on a will executed in his favour at Madras in respect of property 
situate in Madras when the will is not probated and no letters of administration 
with the will annexed have been granted,” and the answer was that a defendant 
can rely on an unprobated will provided he does not do so in order to establish a 
right under the will. Phillips, C. J., in delivering the judgment of the Full Bench 
observed, It was argued that it is sufficient answer to the plaintiff’s case to 
allege and prove the existence of a will ; for in that case the plaintiff who would 
be the heir in case of intestacy would no longer have any right. This rather ignores 

U) Shantaram v. Shaniaram, 40 Bom. L. R. (o) 38 Mad. 474. 

S64. ‘ (p) 45 M. L. J. 175. 

(fe) Purshottam v. Kala, 26 Bom. 301. (g) A. I. R. (1925) M. 861. 

(l) Chandra v. Prasanna, 38 Cal. 327. (r) A. I. R. (1926) M. 1110. 

(m) Janaki v. JOhanu Lai, 14 Mad. 454. (s) 50 Mad. 927 F. B. 

(n) 33 Mad. 91. 
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one point which, I think, is important namely that the plaintiff being the heir 
under the intestacy which must be presumed until a will is proved is entitled to 
succeed to the property, unless it can be shown that his title has been displaced,.. 
The mere existence of the will does not necessarily displace the plaintiff’s title. 
It is necessary for the defendant to go further and to prove that some one other 
than the plaintiff has title under, the will. This he cannot do by virtue of the 
provisions of sec, 187 (present section 213). 1 would, therefore, hold that the 
defendant cannot use an unprobated will as a defence.” 

Following this decision the Calcutta High Court has held that where the title 
to property is founded on the will it can only be established by probate or letters 
of administration with the will annexed(i). The earlier decisions of the same 
Court on the subject are Achyutanandas v. Jagdnath{u) and Prayag Kumar v. 
Siva Prasad('C) where it was held that sec. 187 (which is incorporated in the Hindu 
Wills Act) does not debar the use of a will in evidence for a purpose other than the 
establishment of a right as executor or legatee, e.g., in an application for the appoint- 
ment of the guardian of a minor, the Court is bound to consider a will, although 
probate is not granted(s:£j). In Duiga Pada v. Atul Chandra{x) it was held that to 
establish a title under the will probate or letters of administration with the will 
annexed were necessary. The latest decision of the Calcutta High Court is J ogendra 
Nath V. Makham Lal(y) w'here the plaintiff claimed certain land as the heir of his 
father and the claim \vas resisted on the ground that the father of the plaintiff 
had left a will by which he had dedicated the property to the family god. It was 
held that the will not having been probated was not admissible in evidence to defeat 
the plaintiff’s claim simply because of the provision of the will. Unless and until 
the property is effectually disposed of by the will the right of a Hindu heir to 
take by inheritance will not be defeated simply by provision in the will prohibiting 
that heir from taking it. It was held in this case that the prohibition contained in 
this section was not limited to the ease where the claimant is himself the executor 
but it covers the case where the defendant claims as executor or legatee. The pro- 
hibition, however, does not extend beyond the question of establishment of the 
right as executor or legatee. This section is no bar to prove the w^ill for collateral 
purposes or for its construction. 

The Palna High Court holds the same view(s). 

In cases of wills of persons coming within clause (2) as probate is not necessary 
a person can establish his right as an executor or as a legatee without the grant. 
In such cases it is for the Court to determine whether the will is genuine and valid 
and whether it confers upon the person claiming the right which he claims to 
establish(o). 


Proof of repre- 
sentative title a 
condition precedent 
to recovery through 
the Courts of debts 
from debtors of 
deceased persons. 


214. ( 1 ) No Court shall— 


(a) pass a decree against a debtor of a deceased person 
for payment of his debt to a person claiming on 


(i) Ranjit Kumar v. Snbodh Chandra, A. I. R. 

(1937) C. 252. 

{«) 21 C. lu J. 90. 

(v) 42 C. L. J. 2S0. 

(«o) Sarala Simdari v. Ilazari DasL 42 
953, 


(a?) (1938) 1 Cal. 75. 

(y) (1842) 2 Cal. 13 ; A. I. R. (1942) C. 401. 
(s) Mahabir Dan v. Vdit Narain, 17 Pat. 

5<>4 ; A. r. R. (193$) Pat. 013. 

(«) Bhagzmnsaug v. Bechardan, 0 Bom. 73. 
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succession to be entitled to the effects of the de- 
ceased person or to any part thereof, or 

{b) proceed, upon an application of a person claiming 
to be so entitled,, to execute against such a debtor 
a decree or order for the payment of his debt, 

except on the production, by the person so claiming, or — 

(i) a probate or letters of administration evidencing the 
grant to him of administration to the estate of the 
deceased, or 

{ii) a certificate granted under section 31 or section 32 of 
the Administrator General’s Act, 1913, and having 
the debt mentioned therein, or 

'{Hi) a succession certificate granted under Part X and 
having the debt specified therein, or 

(iv) a certificate granted under the Succession Certificate 
Act, 1889, or 

(u) a certificate granted under Bombay Regulation No. 
VIII of 1827 and, if granted after the first day of 
May, 1889, having the debt specified therein. 

(2) The word “ debt ” in sub-section (1) includes any debt 
except rent, revenue or profits payable in respect of land used for 
agricultural purposes. 

[This is sec. 4 of the Succession Certificate Act FIT of 1889. The words succession^"* 
in clause (a) have been newly added]* 

Sub-sec. (1) (a) 

Succession.'^ These words were not in the Succession Certificate Act VII 
of 1889. The words were inserted to except the cases where the claim to the effects 
of the deceased is based on survivorship(6). These words have a restrictive and 
not a widening effect and the old decisions are still apposite(c). Under the old 
Act the rulings of the different High Courts were not uniform. The Madras High 
Court held and that a certificate under the said Act was necessary before a decree 
could be passed(d). Vairavan v. Srinivasachariar was the case of a Hindu son 
succeeding to the self-acquired properties of his deceased father by inheritance, 
but from the remarks of the learned Judges in that case it appears that in their 
opinion a certificate under the Act would be necessary even in the case of the 
plaintiff succeeding to the deceased creditor by survivorship, and not as an heir, as 
the Act according to them was for the safety of debtors. But in later decisions 
of the same High Court the view taken in Venkataramanna v. Vinkayya was not 
approved and the case was subsequently overrules(e). In Pichaickuttia v. Bangana- 
dan(f) it was held that the view that a succession certificate is not necessary in the 
case of a debt due to a member of a joint Hindu family was correct. In Bamnath 

(6) Kissenlal v. Tilak Chandra^ 48 C. W. N. Vairavan v. Srinivaschariaty 4-1. Mad. 499. 

1218. (e) Subramanian v. Rakku, 2o Mad. 232 ; 

(c) SheeUMhmdra v, hakshimantCy 68 Cal. 15. Pallam v. Bapanna, 22 Mad. 380. 

(d) Veiduaaramannav.V€nkayya,l4kM&d.^77} (/) 28 M. L. J. 828. 
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• V. Subramania{g)i it was held that evxD Vviicre the suit is by an adopted son of the 
deceased when the adoption is after the death by the widow of the deceased a 
succession certificate is not necessary to recover a family debt. But in the case 
of an undivided Hindu son who acquires die self acquired propert}^ of his deceased 
father by inheritance and not by survivorship, if he sues to recover money which 
was the self acquired property of his father, a succession certificate must be pro- 
duced before a decree can be passed in his favour(/ 2 ). 

The Bombay Hi^h Court, Raghavendra v. Bkima(i), and has held that under 
die Succession Certifieatv'" Act, 18S9, the plaintiff did not require a certificate 
vdiere his claim was for family property by right of survivorship Venkataramemna 
V. Ve^ikayya is referred to by Sargeant C. J. in that case and is dissented from. 
According to the Bombay decisions, if the debt was a family debt, it was not 
part of the “effects” of the deceased, and no certificate was necessary. The 
same view has been adopted by the Judicial Commissioner of the Central 
Provinces, (Yol. 9, of Central Provinces, Law Reports, p. 05). 

The result of the various decisions under Act VII of 1889 can be summarised 
as follows : — 

In the case of a family governed by the Mitakshara law, a succession certificate 
is not necessary to recover the debt due to the joint family(J). A son can maintain 
an action without a certificate to recover a debt due to the joint family(fe),; but it 
must be proved that the debt is a joint family debt(0* Where the plaintiff family 
is admitted or proved to be a joint family, and there is no direct evidence of the 
nature of the debt claimed by the plaintiff,. the presumption is that it is a family 
debt, and no certificate is necessary (m). But if the suit is on a promissory note 
which stands in the name of the manager alone and after his death the other co- 
parceners sue to recover the amount, it was held that the coparceners must obtain 
the certificate(>i). 

The amendment of sub-clause (^) seem to give effect to the Bombay view, 
The Calcutta High Court in Sheeialchandra v. Lakshimanee (supra), has adopted 
the same view and has held that this section applies to the case of a person claiming 
on succession to the goods of the deceased. It does not apply to the case where 
the claimant has obtained property not as an heir but by survivorship, and that 
the words “on succession” have restrictive effect. In Secretary of State v. 
Parijat(o), it was laid down that sec. 21 4 (o) had no application where no relation- 
ship of creditor and debtor existed. In that case an application was made under 
see. 302 for directions that the Administrator-General who had obtained probate 
should pay to the applicant the share of her son in the residue of the estate. The 
Administrator-General contended that the applicant should obtain a succession 
certificate to her son’s estate. It was held that no certificate was necessary. 

Pass a Decree ” 

This section is mandatory and it prevents the Court from passing a decree 
against the debtor of a deceased i^erson for payment of his debt unless the person 
claiming to be entitled to the effects of the deceased person produces, (1) a probate, 

(g) 28 M. L. J. 872. (0 Ram^kander v. Bajpu^ 16 Bom. 240 ; Pofe- 

(X) Viramn v. Srinivasachuriar^ 44 Mad. 499 shuri v. Bhagoaii, 17 All. 578, 

(F. B.). {w) Jagmohandas v. Allu Maria, 19 Bom. 

(i) Baghavendra v. Bhima, 16 Bom. 349; (see 338; Vithal v. Ootya, 1 Bom. L. R. 197. 

also Ram Ranlujaya v. Parmatma7iand, {u) Pera Reddi v. Mahamed, 1 M. L. J. 702 ; 

A. I. R. (1938) Fat. 380. Bhantaram v. Shantaram, 40 Bom. L. R. 

Ij) Mathura v. JDurgawati, 36 All. 380. 964. 

(k) Sital Prosad v. Kaifiu 26 C. W. N. 488. (o) 63 I. A. 61. 




392 


THE ENDIAN SUCCESSION ACT. 


[Sec. 


or (2) letters of administration, or (3) a certificate under the Administrator-GeneraPs* 
Act, 1933, mentioning the debt sought to be recovered, or (4) a succession certificate 
under Part X of this Act mentioning the debt, or (5) a succession certificate already 
granted under the Succession Certificate Act, 1889, (that Act is repealed by the 
present Act, so no more certificate can be granted under tliat Act), or (6) a certi- 
ficate granted under Bombay Regulation No. 8 of 182'/ (p), A grant made by a 
Native State for the recovery of debt due in British India will not be recognized(.g). 

The object of this enactment is twofold — to facilitate the collection of debts 
and to regulate the administration on the one hand and to protect the debtors and 
to afford them complete discharge on the other hand(;r). Therefore, if a person 
sues in a representative capacity, the Court requires that person to furnish proof by 
obtaining a grant of probate or letters of administration or a succession certificate. 
If pending the suit to recover money the plaintiff dies and another person is sub- 
stituted in his place no decree can be passed in favour of the substituted plaintiff 
without the production of a succession certificate(5). If the suit is started by a 
creditor who dies pending the suit and his legal representatives are brought on the 
record under Order 22 of the Code of Civil Procedure the necessity of obtaining the 
succession certificate cannot be avoided(<). 

This section does not debar a person from jDayinga debt to the executors or to 
the heirs of a deceased Hindu or Mahomedan, though no probate or letters of 
administration or a certificate may have been obtained and such payment may 
operate as a discharge to the debtor, but care should be taken when payment is 
made to an heir to see that all the heirs sign the receipt(^^). Although under 
sec. 213(2) an executor of the will of a Mahomedan or of a Hindu in respect of 
wills mentioned in that section is not bound to obtain probate, still he is not 
exempted from the requirements of this section. If he files a suit to recover a 
debt due to the testator he must produce a succession certificate (i?). In the case 
of a Mahomedan will he must produce the probate. Probate will not be granted 
limited to the collection of debts(5Xj). 

The words “pass a decree” indicate that the production of a succession certi- 
ficate is not a condition precedent to the institution of a suit ; it is sufficient if 
the certificate is produced at the time of passing the decree. If a succession 
certificate is produced before the decree is made, it is sufficient(a7). It may be 
produced eVen in the Appeal Court before the decree is passed(^). The Court 
may even give time to the plaintiff to obtain a certificate and may not dismiss 
the suit(g). A provisional decree may be passed allowing the production of a 
succession certificate within a reasonable time(a). But if the plaintiff fails to 
produce the certificate even after the time is given, the Court can dismiss the 
suit(6). But if a decree is passed without theproduction of a succession 
certificate the decree is not a nullity(c). But in Abdul Satar v, Satiyabhushan 


(p) Naruyan v. Tatia, 15 Bom. 580. 

Iq) Manasing v. Amad Kunhi, 17 Mad. 14. 

(r) PTanhisto v. Nohodip, 8 Cal. 869. 

(s) Vasquez v. Progji^ 16 Bom. 19 ; Nepusi v. 
Nasirudin, 12 C. L. J. 400 ; Abdi^l Satar 
V. SatyaJbhmkan, 35 Cal. 767. 

(t) Abdul Majid v. Shamsheoalii A. I. R. 
(1940) B. 285. 

(u) Pathu7nmM v, 26 Mad. 734. 

(v) EcmuUe v. Padmanabhat A. I. R. (1932) 

M, 301. 

(a?) Sumiirabai v. Vishweshwar, 47 Bom. L. 
R. 980. 

{x) Ckmindappdh v. Kondappah, 6 M. H. C. 
R. 131 ; Gulihan v. Zahir^ 42 All. 549. 


(y) Murlidhar v. Mohini, 19 C. W. N. 794 
(note). 

(z) Fateh Chand v. Muhammad^ 16 All. 259 
(F. B.) ; Manasing v. Amad, 17 Mad. 14; 
Shuja V. Ram, 20 All. 118 ; Vnhharappa 
V. Shekabai, (1939) Bom. 245; A. I. R. 
(1939) B. 188 ; 41 Bom. L. R. 249. 

(a) Maung Po Htwa v. Ma Ngwe, (1937) R. 
L. R. 396; A. I. R. (1937) R. 470 ;Baldex} 
V. Peoples Bank of North India, A. I. R. 
(1938) Pesh, 1. 

(b) Batashi v. Mahesh, 15 All- 555. 

(c) Khanderao v. Rowjee, 15 Bom. 105 ; AbduL 
Majid V. Shamsheralli, (1940) Bom. 515 ; 
A. I. R. (1940) B. 285. 
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(supra) it was held that a §ra!it of ocrtifieaic after the passing of the decree 
is not valid in law. 

^‘‘Person Claiming on Succession" 

The only person who is required to i^roduco the certificate under this section 
is the person who claims on succession to the efi'ecis of the dcceaj>ed and includes 
his assignee(d). Even in ease of Mahonicdans a suit to reco\XT a debt due to the 
estate will not lie unless a succession certificate or a certificate under the Admi- 
nistrator-Gencrars Act X isgraiited(t"). Aptirehaser of a debt sold in execution of a 
decree is also a person chdiuiiig* to be entitled to the elfects of the deceased and 
must obtain a certificate to recover the debt(/). But a receiver is not a person 
claiming on succession and no certificate is necessary to entitle him to recover the 
dcbt(g). In an administration suit if a receiver is appointed he can recover the 
debts due to the estate without succession ecrtiiicate(/?). A curator also stands 
in the same position and no certificate is rcquired(/). A trustee is not required 
to obtain a certificate to enable him to recover the debt due to I he trust estate( 7 ). 
A Mahant of a Math is not required to obtain a certificate to recover the debt 
due to the endowment (A:). 

Assignee of a Deceased Creditor : — If the heir of the deceased person to 
whom the debt was due assigns the debt without taking out a succession certificate 
the assignee cannot realize the debt without obtaining a succession ccrtificate(Z). 
But if the assignee has already obtained a certificate and then assigns the debt, 
the assignee is not required to take out a fresh certificatc(?? 2 ). If the assignment 
of the debt is made first and the succession certificate to the assignee subsequent 
to such assignment, it perfects the title of the assignee who can sue recover 
the debt without obtaining a certificate in his own naine(70. Even ii legal re- 
presentation as an assignee of a debt cannot sue to recover the debt without a 
succession certificate(o). In Mancharam v. Bai Mahali{p) it was held that even 
a purchaser at an auction sale of a debt as a part of the eflects of the deceased 
cannot recover the debt without a certificate. 

Clause (1) ( 6 ) 

Execution Proceedings. — This clause prohibits the Courts from proceeding 
to execute the decree unless a succession certificate is produced. A decree obtained 
by a person trading as a firm cannot be executed by his son without the production 
of a certificate(g). Application for execution may be made without the certificate 
but no process will be issued until the certificate is produced(r). If the decree is in 
favour of two persons and one of them dies the survivor can proceed to execute it 
without certificate, unless the debt due was part of the separate property of the 
deceased(5). This clause only bars the institution of execution proceedings by 
a person claiming on succession and does not bar the continuance of the proceedings 
if the execution p5roceedings have already been started by the deceased. His 
legal representatives may be substituted in his place without any succession certi- 
fy) Karuppammi, v. Pichu, 15 Mad. 419 ; (m) Bang Lai v. Annu Lai, 36 All. 21. 

Gulshan v. Zakir, 42 All. 549. (n) Arunachelam v. Mathu, 42 Mad. 130, 

(e) Virbhadrappa v. Shekabai, 41 Bom. L. Vairavan v. Shreenivasachariar, 44 Mad; 

R. 249. 499 (P. B.). 

(/) Maneharam v. Bai Mahali, 18 Bom. 315. (o) Shodone Mohaldar v. Halalkhore MohaU 

\g) Harihar v. Harendra, 37 Cal. 754. day, 4 Cal. 645. 

(h) Anil Chandra v. Indian Economic Ins, Co. (p) 18 Bom. 315. 

Ltd., (1941) 2 Cal. 221; Bnmaswmni v. (q) Bhagwan v. Hiraji, 34 Bom. L. R. 1112. 

Doraisami, A. I. R. (1943) M. 210. (r) Govindappah v. Kondappah, 6 M, H. C. 

(i) Babasab v. Narsapva, 20 Bom. 437, R. 13i ; Chimniram v. Banmania, 15 Bom. 

(j) Mallikarjuna v. Sridemma, 20 Mad. 162 265 ; Kalian Singh v. Bam Char an, 18 

(P. C.). All. 34. 

(fe) Jogendra v. Bamehandra, 20 Cal. 103. (s) Baghvendra v, Bkivia, 16 Bom. 349. 

(1) Gulshan AH v. Zakir AH, 42 All. 549. 
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ficate(/). Since the new rule O. 22 r. 12 of the Code of Civil Procedure was made 
the question whether execution proceedings abated on death has been set at rest. 
If execution proceedings are permitted without succession certificate, the High 
Court will not interfere in revision(^). 

Clause {2). 

Debt. — The word “debt” used in this section does not include rent, revenue or 
profits arising from land used for agricultural purposes only(t;). It will include rent 
of houses, buildings and tenements not so used. Arrears of rent accruing due in 
respect of premises comprised in the estate of the deceased'for the period subsequent 
to his death can be recovered without a succession certificate(ty). But this is 
obiter. But if the^debt is existing in the |lifetime of the creditor but which does not 
become due and until after his death, his heirs cannot obtain a decree without the 
production of a succession certificate(a?). In this case it was held by the Full 
Bench that a “debt” is a sum of money which is presently payable or will become 
payable in future by reason of a present obligation and this section applies. “I 
do not think that the word ‘debt’ can be restricted to a liquidated sum of money 
actually due and payable to the deceased at the time of his death. The word 
must be understood as including not only debts due to the deceased at the time 
of his death, but also accruing due to his estate or ascertained due to his estate 
upto the day on which the inclusion of the debt in the certificate is applied for,” 
(per Benson J. in Sahju v. Noordiln){y). A sum payable upon a contingency is 
not a debt and does not become a debt until the contingency has happened( 2 j). 
The word “debt” is a comprehensive term and should receive a liberal construction 
(a). The test to be applied in ascertaining whether a particular claim falls within 
the definition of the word “debt” is to see whether the Court is called upon to 
pass a personal decree against the debtor(6). A sum of money which certainly 
and in all events payable is a debt without regard to the fact that it is payable now 
or at a future time. 

What is a suit for Debt ? 

The debt may have become due in the lifetime of the deceased or may become 
due and payable after his death. In both the cases a succession certificate is 
neeessary(c). A suit for refund of price of goods sold is a suit for “debt” 
and a certificate is necessary(d). A suit to recover arrears of annuity is a suit for 
debt(e). Money deposited by an employee with his master as a security for good 
conduct is “debt” and if the employee dies letters of administration or a succes- 
sion certificate is necessary (/). A suit to recover dower whether prompt or 
deferred is a suit for debt(g) Compensation money for property acquired under the 
Land Acquisition Act is “debt”(/i). 


{t) Ksheira v. Azizulla, 57 I. C. 902 ; Bal- 
mukand v. Gdbind Ram, A. I. R. (193G) 
Pesh. 17; IGl I. C. 204. (See contra 
Tejraj v. Rampyari, A. I. R. (1938) Nag. 
528). 

(tt) Shuja AH V. Ram Kuar, 20 AIL 118. 

(v) Nagendra v. Satadal, 26 Cal. 536. 

(«?) Brojendra Niladrinath, 83 C. W. N. 1177 
(F. B.) ; Ranchordas v. Bhaguhhai, 18 
Bom. 394. 

(a?) Banchataiti v. Adya Nath, 36 Cal. 936, 
(F. B.). 

(y) 22 Mad. 139. 

(z) Banckaram v. Adya Nath, 13 C. W. N. 
966. 

(a) Annapurna v. Nalwi, 42 Cal. 10. 

(5) Nanchand v. Ymawa, 28 Bom. 630, 


Sahadev v. Sheikh Sakhawat, 12 C. W. N. 
145. 

(c) Banckaram v, Adya Nath, 36 Cal. 936, 
(F. B.). 

(d) Penta Reddi v. Anki Reddi, 22 Mad. 144 
(note), 2 M. L. J. 34. 

(e) JaganNath v. Bageshwar, (1899) A. W. 
N. 217. 

{/) Ram RanUjay v. Bachia Kuari, A. I. R. 
(1939) Pat. 688. 

(g) Abdul Karim v. Maqbul^un-Nissa, 30 All. 
315; Ghafur Khan v. Kalandari, 33 All. 
327; (contra) Mohamed v. Sarifan, 16 C. 
W, N. 231 ; Shadi Jan v. Wabis All, 43 
All 493. 

(^) Brajendrasundar v. Niladrinath, 57 Cal. 
814 (F. B.); 38 C. W. N. 1177. 
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Insurance Moneys : — Insurance moneys payable under a liie policy after 
the death of the insured is a debt within the meaning of tlub seetion{i). It was 
held in this case that it was a conditional and contingent debt. In Oriental 
Government Security v, Ventecldu{j) it was held thai the company v»as bound to 
pay the amount due under the policy to a person v ho had obtained a succession 
certificate as such moneys formed part of the estaie of the deceased, when the 
provisions of the Married Women’s Property Act did not apply. In Vithal Rao 
V. Hannumantha{k) the policy was an endowment policy and the moiie^ s were pay- 
able to the assured if the as-surcd attained a stated age or to lus representath cs if 
he died earlier. The assured died before the stated age and on a claim made by 
the son against the company it was held that the amount payable under the 
policy was a “ debt ” and a succession certilicate w^as essential. In Gresham 
Life Insurance Society Lid. v. Collector of Etazx:ah{l) two questions arose for consi- 
deration (a) whether the contract of policy by which the assured agreed that the 
money would be paid to himself or to his assign^ or to his exccutoi s or administrators 
was a binding contract and (b) whether if it was not, tlic compaii}' could insist on 
production of either probate or letters of administration or a succession certificate. 
It was held that sec. 214 applied and the company was right in insisting on the 
production of either probate or letters of administration or a succession certificate. 
The suit, however, was not dismissed but time was given to the plaintiff to obtain 
a succession certificate. On the first question it w^as held that the agreement 
that the money under the policy would be paid only to the assured or to his assigns 
or his executor or administrator w’as a good contract. The Calcutta High Court 
has also held similar view(?n). In Fazal Karim v. MoJnned Karim{n) it was held 
that a policy of insurance, tlxe premiums for wliich have been paid by a member 
of a joint Hindu family out of his separate estate was his self acquired property 
and came witiiin the definition of ‘‘debt”. The Rangoon High Court has gone a 
step further and has held that even if the policy provides for the payment to a 
person named in the policy it is necessary for that person to obtain letters of 
administration or a succession certificate{o). In all cases, therefore, if the insurance 
moneys are payable to the assured or hw executors or administrators and where 
there is no trust under sec. 6 of the Mamed Women’s Property Act either j^robate 
or letters of administration or succession certificate is essential. 

If, however the holder of a policy of life iijsm'ancc nominates a person 
under Sec. 39 of the Insurance Act to wliom the nioieys secured by the policy 
should be paid in the event of his death, then if the nominee survives the 
policy holder, no letteis of administration or siioctss ion certificate is necessary. 
Bui if the nominee dies before the policy matures for payment the amount 
secured by the policy becomes payable to the policy holder and if he is dead 
then to his heirs or k‘gal representatives or to the holder of a succession cei ti- 
ficate. In that case letters of administration or a succession certificate is 
required to be produced. 

But if the policy is effected under sec. 6 of the Married Women’s Property 
Act, then no probate or letters of administration or a succession certificate is 
necessary to recover the moneys due under such a policy of insurance. In such 
a case a statutory trust is created and the persons entitled to recover the moneys 
are (a) the Official Trustee or (b) Special Trustee appointed by tlxe High 
Court under Act XVII of 1864 sec. 10 (now the Official Trustees Act II of 1913). 
In Cousins v. Sun Life Assurance Society{p) the Plouse of Lords held that a policy 

(i) Vishwanath P. Vaidya v. Mnlraj KhaiaUi N. 952 ; Ashu Tosh Ghosh v. Picratap 

1 Bom, L. R. 590. Chandras, (1907) 3 Cal. 403. 

(j) 35 Mad. 162. (n) A. I. R. (1942) Pesh. 42. 

(A*) 50 Mad. 412. (o) T>am Yu v. Sun Life Assumuce Co., A. I. 

{1) 54 All. 1026. R. (1935) R. 211. 

(m) TuUi Dehya v* Bibhnii Bhusan, 41 C. W. (p) (1933) 1 Ch. 126. 
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of insurance effected by a husband on his wife named therein, the money payable 
thereunder formed a part of the wife’s estate, even if she predeceased her husband, 
as the wife took a vested interest in the policy moneys, when the policy was 
effected. Even if the policy is effected by a father for the benefit of his child 
a trust is created for the child against the father(g). (For further commentary 
on this subject see pp. 34 to 38). 

The Indian law in this respect as enacted in Sec. 6 of the Married Women’s 
Property Act is to the same effect. The provision as to nomination contained 
in sec. 39 of the Insurance Act do not apply to any policy of life insurance to 
which section C of the Married Women’s Property Act applies, (see sec. 39 sub- 
sec. 7). This sub-section has been amended by the Insurance (Amendment) Act 
VI of 1946, which came into force on 20th March 1946. By the amending Act 
it is provided that the provisions of sec. 39 of the Insurance Act shall not apply 
to any policy of life insurance to which sec. 6 of the Married Women’s Property 
Act, 1874, applies “or has at any time applied”: “Provided that where a 
nomination made whether before or after the commencement of the Insurance 
(Amendment) Act, 1946, in favour of the wife of the person who has insured 
his life or of his wife and children or any of them is expressed, whether or not 
on the face of llic policy, as being made under this section, the said sec. 6 shall 
be deemed not to apply or not to have applied, to the policy.” 

The effect of this amendment is that if an express nomination is made even 
in the text of the policy itself in favour of wife or in favour of wife and children 
or any of them then there is no trust and sec. 39 of the Insurance Act would 
apply and if the nominee or all the nominees die before the policy matures for 
payment the amount secured shall be payable to the policy holder or to his 
heirs or legal representative in ease of his death and letters of administration 
or succession certificate will be necessary. Hence a nomination even in the text 
of the policy does not attract the provisions of sec. 6 of the Married Women’s 
Property Act and there is no statutory trust created in favour of the wife and/or 
children. 

Provident Fund and Deposit of Employees : — ^Deposits made by an 
employee under the Provident Funds Act XIX of 1925 is a “debt” (see sec. 4) 
and if payment is made without the production of a succession certificate or letters 
of administration it is not good payment(r). But if the employee has nominated 
a person to whom the amount should be paid then the sum to the credit of the 
employee’s account does not form part of the estate of the deceased and the 
employee cannot dispose of it by his will(5) and the nominee is not required to 
take out a succession certiftcate(i). According to sec. 3(2) of the Provident Funds 
Act of 1925 and the rules, the provident fund moneys due to a deceased subscriber 
in the absence of any nomination by him vests in the members of his family and 
cannot be said to form part of his assetsftt). 

Government Savings Bank Act V of 1873 :~~Sec. 4 of the Act provides 
that if the depositor dies and probate of his will or letters of administration of 
his estate or a succession certificate is not produced within three months of the 
death of the depositor to the Secretary of the Government Savings Bank in which 
the deposit is made then : — 

(a) if the deposit does not exceed Rs. 3,000 the secretary may pay the same 
to any person appearing to IcdYa to be entitled to administer the estate of the 

(q) In re Wehby Barckly^s Bank v. Webb, Kar. 432. 

(1941) 1 Ch. 225. ( 5 ) In the Goods of Stanley, A. I. R. (1939) 

(r) Assam Bengal Railway Co., Ltd. v. Atul C. 642 

Chandra, 41 C. W, N. 534 , A. I. R. (t) In re Mrs. Daisey, A. 1 . R. (1939) S. 52. 

(193T) C. 314 ; Laiifanhai v. SaHnabai, (u) Stimpson v. Bennett, A. T. R. (1946) Oudh 

A. I. R. (1939) S. 107 ; I. L. R. (1939) 73. 
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deceased. (&) If the deposit does not exceed Rs. 100 then the money may be paid 
to any person entitled to receive it or to administer the estate. 

Post office Gash Certificate Act XVIII of 1917 : — Sec. 3 of the Ac 
provides that if a person dies and is at the time of his death the holder of a post 
office five-year cash certificate, payment of the sum due on such certificate may 
be made in the manner provided in the Government Savings Banks Act, 1873, 
for the payment of deposits and the provisions of sees. 4 and 9 of the said Act 
shall apply as if the holder of such certificate were a depositor in a Government 
Savings Bank and the sum due on such certificate were a deposit in such a bank 
and as if for the words “three thousand’’ in secs. 4 and 8 of tlic said Act the words 
“five thousand” w^ere substituted. 

Indian Securities Act X of 1920 : — ^Under sec. 3(2) of the Act the Govern- 
ment will only recognise the executor or administrator as the full owner of the 
Government security belonging to the estate of a deceased person whom he re- 
presents and whose name appears on the endorsement of such security. But sec. 
4(a) provides that if the security is payable to two or more persons jointly and 
either or any of them dies the security is payable to the survivor or survivors of 
those persons and sec. 4(6) provides that when it is payable to tw^o or more persons 
severally and either or any of them dies, the security is payable to the survivor or 
survivors of those persons or to the representatives of the deceased or to any of 
them. By Act XVIII of 1944 sec. 7 it is provided that subject to sec. 9 the execu- 
tors or administrators of a deceased holder of a Government security and the holder 
of a succession certificate shall be the only persons who may be recpgnised by the 
Reserve Bank as having any title to the Government Security. Exception is 
made in the case of a manager or the sole surviving male member of a Hindu 
undivided family governed by the Mitakshara law. 

What is not a Suit for “Debt” 

A suit for account is not a suit for “debt”(z;). A claim for liquidated damages 
is not a debt(r£j). On the death of a partner the right to sue for a debt due to the 
partnership survives to the remaining partner and the legal representatives of 
the deceased partner are not required to produce the succession certificate if 
brought on the record of the suit(£r). The contrary opinion given in Ram Narain 
V. Ram Chtmder{y) is not good law and the case was not followed in Motilal v. 
Ghellabhai{%), Where after the death of a partner his son sued for an account 
of the profits of the partnership and for payment of the share of his father without 
obtaining letters of administration or a succession certificate it was held that the 
same was not a “debt” as there was at the time of the death of the plaintiff’s 
father no present obligation to pay a liquidated sum and the succession certificate 
was not necessary(a). A suit for recovery of money in pursuance of a lease given 
by the mortgagee to the mortgagor is not a suit for debt and no certificate is 
necessary in a suit by the successor-in-interest of the mortgagee against the 
mortgagor(6). A mortgage is not a debt and a suit to enforce mortgage is not a 
suit for debt and certificate is not necessary(r). A suit to recover money due on 
a simple mortgage by sale of the mortgaged property is not a suit for recovery of a 
debt and no succession certificate is necessary but if a personal decree is prayed 
for against the mortgagor, representation is necessary((?). A suit for foreclosure 
is not a suit for debt(e). 

(o) Bisseswar v. Durgadas, 32 Cal. 418. (6) Mohammad v. Salahuddin, A. I. R. (1037) 

(w) Suibhanna v. Munekka^ 18 Mad. 457. Fat. 617. 

(oj) Balkissen v. Kanhya Lah 17 C, L. J. 648. (c) Bamu v. Aghon, A. I. R. (1938) Fat. 68. 
(y) 18 Cal. 86. (d) Abdul SatoT v. Satya Bhushan^ 35 Cal, 

( 2 ) 17 Bom. 6. 767; Sahadev v. Sakhawai, 12 C.W.N. 145. 

(a) Sabju v, Noordin, 22 Mad. 139. (e) Ammanna v, Gurumurthi^ 16 Mi^d. 64* 
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lie Allaliabad High Court has held that a succession certificate is necessary 
jii a suit for sale under sec. 88 of the Transfer of Property Ael(f): But the case is 
dii-sented by the Madras, Bombay, Calcutta and Lahore High Courts(g). In 
Mtnalnm v. Islafn{k) three persons were mortgagees, one of the mortgagees died 
and his heirs and two mortgagees sued for sale of the moi’tgaged properties and for 
personal decree in case of deficit. It was held that the I’epresentatives of the 
deceased mortgagee should first obtain probate or lettei’S of administration. 

Suit against heirs. — If a person dies leaving a will appointing executors but 
of which probate has not been granted any decree obtained against the heirs of 
the deceased is a nullity(i). But though the decree is a nullity a judgment against a 
person in possession of the estate of the deceased is at any rate sufficient to enable 
the plaintiff to bring a suit against an executor to have the decree satisfied(j). 
Also if some of the heirs are sued and subsequently the grant is made to one of them 
the decree will be good(A:). In Batanbai v. Narayandns{l), a Parsi executed a 
mortgage. After his death the mortgagee sued his heirs. No letters of administra- 
tion were obtained by the heirs and a decree was passed. On appeal the defendants 
contended that the decree was a nullity, but the contention was negatived. But 
if a creditor files a suit against the heirs and obtains a decree and if letters of 
administration are subsequently granted to other persons the decree is a nullity(TO). 
See also Manni Gir v. Aynar Jati{n), as regards suit against some of the heirs 
of a deceased Mahomedan. Under Mahomedan law each heir inherits a separate 
and defined share and one heir can in no sense be said to represent the estate 
that has devolved on other heirs. The estate of a Mahomedan vests in each heir in 
proportion to. the shares according to Mahomedan law. A decree, therefore, 
obtained against one heir cannot be binding on the share inherited by another 
heir(o). 

A grant of probate or letters of administration in 
respect of an estate shall be deemed to supersede 
any certificate previously granted under Part X 
or under the Succession Certificate Act, 1889, or 
Bombay Regulation No. VIII of 1827, in respect 
of any debts or securities included in the estate. 

(2) When at the time of the grant of the probate or letters 
any suit or other proceeding instituted by the holder of any such 
certificate regarding any such debt or security is pending, the person 
to whom the grant is made shall, on applying to the Court in which 
the suit or proceeding is pending, be entitled to take the place of 
the holder of the certificate in the suit or proceeding : 

Provided that, when any certificate is superseded under this 
section, all payments made to the holder of such certificate in 


215. (1) 

Eflecl on certi- 
ficate of u>iibscqueiit 
probate or letleis 
of administration. 


( f) Fateh Chand v. Muhammad, 16 All. 259 
(F.B.) 

is) Palamiyandi v. Veerammal, 29 Mad. 77, 
Nanchand v. Yenawa, 28 Bom. 630 ; Sow 
Chong V. Hafiz Bihi, 12 Rang. 690; 
Mafmned, v, Abdur, 26 Cal. 839 and not 
followed in Laekman Singh v- Natha 
Singh; A. I. R. (1940) L. 401 (F. B.); 
Kulwanta Bewa v. Karam Chmrd, (1939) 1 
Cal. 21. 

(fe) 33 Bom. L. R. 1222. 

(i) Bvkh Nandan 'v. Eennick, 4 All. 192; 
Framji JD. Ghamala v. Adarji i). Ghas- 


xoalla, 18 Bom. 337; JanaH v. Dhanu 
Lall, 14 Mad. 454 ; Matangini v. Chooney- 
money, 22 Cal. 903; see contra, Dinamoni, 
V. Elahadut Khan, 8 C. W. N. 843. 

(j) Prosunno v. Kristo, 4 Cal. 342. 

{k) Chuni Lai v. Osmond, 30 Cal. 1044. 

{1) 29 Bom. L. R. 900. 

{m) Sukh Nandan v. Rennik, 4 All. 192; 
Framji R. Ghaswala v. Adarji R. Ghas- 
wa^a, 18 Bom. 337. 

n) 58 All. 594 at p. 600. 

o) Virhhadrappa v. Skekabai, (1939) Bom. 
282. 
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ignorance of such supersession shall be held good against claims 
under the probate or letters of administration. 

[This is sec. 162 of the Probate and Administration Act No. V of 1S81 and sec. 21 of the 
Succession Certificate Act No. VII of 1889.] 

This section is a consolidated reproduction of sections 152 ot the Probate and 
Administration Act V of 1881 and 21 of the Succession Certificate Act VII of 1889 
both of which Acts are repealed by this Act. It enacts that if a succession certificate 
has been previously granted and subsequently a grant of probate or letters of ad- 
ministration is made, the latter grant supersedes the certificate and it is not 
necessary to have the certificate expressly revoked. But such supersession would 
not render ineffective so far as payments are made to the certificate holder by a 
person in ignorance of such supersession. 

Sub-section (2) provides that if a suit has already been instituted by the 
holder of the certificate to recover the debt, the executor or administrator to w^hom 
the subsequent grant is made shall be substituted in place of the certificate holder. 

216. After any grant of probate or letters of administration. 
Grantee of pro- HO Other than the person to whom the same may 
bate or administra- have been granted shall have power to sue or 
etc., until same prosecute any suit, or otherwise act as representa- 
revoked. tive of the deceased, throughout the province in 

which the same may have been granted, until such probate or letters 
of administration has or have been recalled or revoked. 

[This is sec. 260 of the Succession Act X of 1865 and sec. 82 of the Probate and Adminisira- 
tion Act V of 1881. This section was not made applicable to Hindus, etc., by the Hindu Wills 
Act.] 

This section is a corollary to section 211. It declares that after any grant 
of probate or letters of administration the executor or administrator to whom such 
grant is made are the only legal representatives of the deceased and all rights of 
action vest in them alone, until such grant is expressly revokedfp). This section 
does not mean “once an administrator always an administrator.” The moment 
administration is complete the purpose of the grant is fulfilled and the administrator 
hecomts functus officio and the grant stands revoked without any formal order of the 
Court(g). An executor who has not joined in the probate, or who has renounced 
cannot sue under this seciion(r). Order 31 r. 21 of the Code of Civil Procedure 
provides that the executors who have not proved their testator’s will and the exe- 
tors and administrators outside British India need not be made parties to the suit. 
Where a deceased person has left a will his heirs on intestacy do not represent 
his estate(^). 

In Malapa v. Devi{t), it was held that an administrator appointed under sec. 
10 of Regulation VIII of 1827 did not become the legal representative, but see 
contra, Mir Ibrahim v. Ziaulnissa{u), where it was held that so long as an appoint- 
ment under sec. 9 of the Regulation lasted no one else could represent the estate. 


(p) Purshottam v. Kala, 26 Bom. 301. (r) Satyaprashad v. Motilal, 27 Cal. 683. 

(g) Kulwanta Bewa v. Karamchand, 43 C. W. (s) Matangini v. Choonemoney, 22 CaJ. 903. 

N. 4; 68 C. L. J. 8; A. I. R. (1938) (i) 21 Bom. 132. 

C, 714. («) 12 Bom. 150. 
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PART IX. 

Probate, Letters of Administration and Administration of 
Assets of Deceased. 

217. Save as otherwise provided by this Act or by any 
Application of Other law foi’ thd time being in force, all grants of 
Part. probate and letters of administration with the will 

annexed and the administration of the assets of the deceased in 
cases of intestate succession shall be made or carried out, as the 
case may be, in accordance with the provisions of this Part. 

> [This is sec. 2 of the Succession Act X of 1865 and secs. 2 and 150 of the Probate and 
Administration Act V of 1881. The clause is amended so as to make it clear that it refers to 
intestate as well as testamentary succession, (See Report of the Joint Committee).] 

The whole of Part IX deals with the procedure for the grant of probate and 
letters of administration and comprises sections 217 to 369. 

This section corresponds to section 2 of the Indian Succession Act, 1865, and 
sections 2 and 150 of the Probate and Administration Act. As both these Acts 
have been repealed by the present Act, the language of the section is altered 
having regard to this Act. It enacts that the procedure to be adopted in making 
the grant shall be the procedure laid down in this Part of the Act. 


CHAPTER L 

Of Grant of Probate and Letters of Administration. 


21JB. (I) 

To whom admi- 
nistration may be 
granted, wheie de- 
ceased is a Hindu, 
M a ha mm a dan, 
Buddhist, Sikh, 
Jaina or exempted 
person. 


If the deceased has died intestate and was a 
Hindu, Muhammadan, Buddhist, Sikh or Jaina or 
an exempted jierson, administration of his estate 
may he granted to any person who, according to 
the rules for the distribution of the estate applica- 
ble in the case of such deceased, would be entitled 
to the whole or any part of such deceased’s estate. 


(2) When several such persons apply for such administration, 
it shall be in the discretion of the Court to grant it to any one or 
more of them. 


(3) When no such person applies, it may be granted to a 
creditor of the deceased. 

[This is sec. 23 of the Probate and Administration Act V of 18SL] 

Sub-sec. (1). 

To whom Letters of Administration may be granted in the case of 
Hindus, Mahomedans, Buddhist, Sikhs or Jainas. — If a Hindu or a Mahome- 
dan dies intestate, letters of administration are not required to be taken in respect 
of his personal property, see [sec. 232(3) J. This section is an enabling section. 
Tfc enacts tliat if an application is made in respect of the property of a deceased 
Hindu or Mahomedan intestate for the grant of letters of administration, then the 
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grant should be made to the person who according to the law of intestate succession 
would be entitled to the whole or any part of the intestate’s estate. It is based 
on the rule ‘‘the grant shall follow the interest.” In the case of “bairagi” or an 
ascetic, his preceptor is entitled to the letters of administration(t;). In the 
case of a mahant letters of administration can only be granted to a person who 
is shown to have spiritual relationship with the deceased(a?). When several 
persons apply for such grant, the Court is given discretion under clause (2), 
and when no such person applies, it may be granted to a creditor of the deceased 
(clause 3). 

The rules for granting letters of administration in the case of other persons 
are more elaborate and the order in which such persons are entitled to the grant is 
laid down in sec, 219. 

Joint Hindu Family. — The only person entitled to the grant of letters of 
administration under this section is one who according to the rules for the distri- 
bution of the estate would be entitled to the whole or any part of such estate. The 
surviving member of a joint Hindu family cannot be said to be entitled to the whole 
or any part of the property. There is no succession in an undivided Hindu family ; 
there is no devolution of the property. In T, B. Gopalaswamy v. Meenakshi(x) the 
brother of the deceased claimed that he and the deceased formed a joint family and 
applied for letters of administration under this section. The widow and daughter 
denied that there was any joint family. Letters of administrations were refused. 
(For further commentary, see ante, p. 378). In granting or refusing probate or letters 
of administration the Court cannot go into the question whether the property is 
self acquired property or ancestral property(2/). In Bai Farvatibai v. Raghunaih 
Laaman(z), the petitioner made a petition for letters of administration to the 
estate of a deceased person named Mahadev Ramji Kalzunker. The petitioner 
was the widow of the deceased. The caveator claimed that the property left by 
the deceased was joint family property and that, therefore, the petitioner was not 
entitled to the grant of letters of administration. The question was whether 
in such circumstances, the grant should be made or not. In giving judgment 
Kania, J.. said that it was not the province of the Testamentary Judge to determine 
whether the property covered by the will, or for which letters of administration 
were asked for, was the property of the deceased or not, or was the joint property 
belonging to the deceased and someone else. In Ochavram v. Dotatram Jenkins 
C. J. held that it was not the province of the Court to go into questions of title 
to the property on the hearing of a petition for letters of administration to the 
estate of a deceased person. In His Lordship’s opinion a Testamentary Court 
dealing with the question of issuing a grant of probate was concerned to see whether 
the will was duly executed as required by law by a testator of sound and disposing 
state of mind. In case of grant of letters of administration, the Court had to see 
that the person properly entitled to represent the estate of the deceased according 
to the Succession Act had come to Court and was given the grant. It was no 
part of the duty of the Testamentary Judge to consider the question of title to 
property. Sec, 211 of the Succession Act expressly provided that the issues of 
probate or letters of administration did not vest in the executor or administrator 
the property which was claimed to belong to a joint family. In His Lordship’s 
opinion a caveat could not be sustained on the ground that the property was a 
joint family estate. This was the uniform practice on the testamentary side and 
His Lordship saw no reason to differ from it. It was a practice based on sound 
reason. A caveator was not prejudiced, because he had the right to file a suit to 

(t>) Collector of Deccan v. Jagat Chunder, 28 (sc) 7 Rang. 39. 

Cal. 608. (y) Ochaoram v. Dolairam, 28 Bom, 644. 

(a)) Mohant Kkazamdasi v. Bam Satan, 46 ( 2 ) Times of India, 27th Aug, 1940, 

P. W. R. 1910. 
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establish his title to the property. His Lordship, therefore, dismissed, the caveat 
and ordered letters of administration to issue to the petitioner. 

In this case it was held that it is not the function of the probate Court to go 
into the question whether there was a will or whether there was an intestacy, 
when letters of administration were applied for. This was also recognised by the 
Allahabad High Court{a) by the Calcutta High Court(&) and by the Lahore High 
Court(c) 

Mahomedans. — Except as regards recovery of debts due to the estate of a 
deceased Mahomedan, no letters of administration are necessary to establish any 
right to the property of a Mahomedan who has died intestate, [sec. 212(;0) ]. But a 
Mahomedan beneficiary has right to have the estate duly administered. His suit 
for administration can take various forms ; it may be an administration suit or a 
suit for partition or a suit for contribution. This right may also be enforced in a 
proper case by an application for the appointment of an administrator under this 
section(d). A Mahomedan will can be admitted to probate, although it purports 
to deal with more than one-third over which the testator has disposing power(e). 

Of the Practice of Granting Letters of Administration. 

This section only applies in cases of the intestacy of a Hindu or a Mahomedan. 
The grant should be of the whole estate and not of the part of the estate. Rule 627 
of the Bombay High Court Rules provides that except by an order of the Judge no 
person entitled to a general grant will be permitted to take limited grant. In the 
goods of Ramchand Seal(f), it was laid down that if a Hindu takes out letters of 
administration, he must take out general letters. In granting the letters of ad- 
ministration it is the duty of the Court to consider whether there is any estate left 
to be administered(g). But if there is a will which has not been probated the 
question whether the estate has or has not been fully administered is not relevant 
and cannot be gone into by the Court(A). 

Hindus. — ^As to the person entitled to the grant in case of Hindus, the Hindu 
law of inheritance will apply. A person who takes a present interest is preferred to 
one who has a contingent interest ; on this principle the widow although she takes a 
limited interest is preferred to the reversioner who has a contingent interest(^). 

Sub-sec. (2). 

Under this sub-sec. although the Court has a discretion to grant administration 
to one or more persons it prefers a sole administrator to a joint administrator on 
the ground of convenience. It is only when the circumstances are sufficiently 
strong that it will be induced to make a joint grant( j). In Nittyo Kali v. Kedar 
Nath{k) two widows applied for grant, but the Court granted only to one, nor 
will the court associate another person who has no interest in the estate with the 
applicant(Z). 

Sub-sec. ( 3 ). 

If no person entitled to the grant under clause (a) applies for letters of ad* 

(a) Brij Nath v. Chunder Mohan, 19 AU. 458. (g) Lalif Chandra v. Bikantha, 14 C. W. N. 

(b) Raghunath v. Mvsst Bate Koer, 6 C. W. 463. 

N- 345. (A) Durgapada v. Atul Chandra, 41 C. W. N. 

(c) Mt Laso Deviv. ML Jagatanibha,A,l.'R. 1204; Shreemati India Prova v. Durga 

(1936) L. 378. Charan, 18 Pat. 828 at p. 834. 

(d) Mohammed v, Mohammad, 40 Bom. D. R. (i) Lakshmi v. Nityananda, 61 I. C. 61. 

R, 843 (P. C.). (j) In re Yeshvantibai, 31 Bom. L. R. 999. 

(€) Abdul Rashid v, Minhassuls, A. I. R. (k) 5 C. L. R. 368. 

(1S38) Nag. 173. (1) Annopuma Dasi v. Kallyani Dassi, 21 

Kjf ® Cftl* St C/Sl* 
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ministration it may be granted to a creditor. The word “creditor’^ includes a 
Mahomedan widow in respect of her unpaid dowery, but not her creditors(A)- 
(For further commentary see page 311). 


219. If the deceased has died intestate and was not a person 


Where deceased 
is not a Hindu, 
Muhamma dan, 
Buddhist, Sikh, 
Jaina or exempted 


belonging to any of the classes referred to in 
section 218, those who are connected with him, 
either by marriage ot by consanguinity, are entitled 
to obtain letters of administration of his estate 


pel son. 


and effects in the order and according to the rules 


hereinafter stated, namely ; — 


{a) If the deceased has left a widow, administration shall be 
granted to the widow, unless the Court sees cause to exclude her, 
either on the ground of some personal disqualification, or because 
she has no interest in the estate of the deceased. 


Illustrations* 

{i) The widow is a lunatic or has committed adultery or has been barred by her 
marriage settlement of all interest in her husband’s estate. There is cause for excluding 
her from the administration. 

(ii) The widow has married again since the decease of her husband. This is not 
good cause for her exclusion. 

(b) If the Judge thinks proper, he may associate any person 
or persons with the widow in the administration who would be 
entitled solely to the administration if there were no widow. 

(c) If there is no widow, or if the Court sees cause to exclude 
the widow, it shall commit the administration to the person or 
persons who would be beneficially entitled to the estate according 
to the rules for the distribution of an intestate’s estate : 

Provided that, when the mother of the deceased is one of the 
class of persons so entitled, she shall be solely entitled to adminis- 
tration. 

(d) Those who stand in equal degree of kindred to the deceased 
are equally entitled to administration. 

{e) The husband surviving his wife has the same right of 
administration of her estate as the widow has in respect of the 
estate of her husband. 

(/) When there is no person connected with the deceased by 
marriage or consanguinity who is entitled to letters of administra- 
tion and willing to act, they may be granted to a creditor. 

(g) Where the deceased has left property in British India, 
letters of administration shall be granted according to the foregoing 
rules, notwithstanding that he had his domicile in a cotmtry in 
which the law relating to testate and intestate succession differs 
fr om the law of British India. 

(k) Saibanbibi v. Moh^mmedalltf A. I. R. (1941) Nag. 8. 
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[This section reproduces sections 200 to 207 of the Succession Act X of 1865. It applies only 
to Europeans^ Indian Christians^ and Parsis."] 

Order in which Letters of Administration are Granted in case of In- 
testacy. — In the case of a European, a Parsi or an Indian Christian dying in- 
testate only those who are connected with the deceased by marriage or by con- 
sanguinity are entitled to the grant of letters of administration in the following 
order: — 

(a) Husband or widow. In case of a widow the Judge may, if he think 
proper, associate any person entitled to administration with her, (clause &). 

A widow is not entitled to letters of administration in the following cases ; — 

(i) If she has no interest in the estate of the deceased, e.g,, if she has 
barred herself of all her interest by a marriage settlement. 

{ii) If she is a lunatic. ♦ 

(Hi) If she has misconducted herself. The word “adultery” used in 
ill(^) has the ordinary meaning of sexual intercourse with a man 
whether married or unmarried(Z). 

(iv) If she is divorced(w). 

The fact of a widow having married again is no objection to her being entitled 
to letters of administration, [ill. ii., cl. (a) ]. If, however, the deceased has left 
children, the second marriage might induce the Court to prefer the child(n). 

(b) Child or children. When there are sons and daughters, the practice of 
the Court is that a son is preferred to a daughter, unless there are material objections 
to him. 

(c) Grandchild or grandchildren. 

( d) Great-grandchildren. 

(e) Father and mother. If an intestate is a widow or wido^ver without 
issue or a bachelor or a spinster, the surviving parents are entitled to the grant. 
If both the parents are alive there is no preference as between father and mother, 
and either or both may apply. (Phillips Probate Practice, 4th Edn., p. 146). 

(/) Mother (see proviso). Under sec. 43 when the father is dead, mother, 
brothers and sisters take equally the estate of the intestate. The proviso to this 
section applies to the case contemplated by that section. In such a case the grant 
will be made to the mother only. 

In the case of Parsis under sec. 56 in Schedule II, Part II although the father’s 
share in the property of the intestate is double the share of the mother, still the 
proviso to this section applies in that case also and the practice of the Bombay High 
Court is to grant the letters to the mother. This practice seems to be incorrect. 

(g) Natural mother : — ^Where an illegitimate person dies intestate, if the 
mother is the only surviving parent, she is entitled to the grant. 

(h) Brothers and sisters. 

(i) Grandfather and grandmother. 

(j) Uncles, aunts, nephews, nieces, great-grandparents. 

(h) Cousins. 

(1) Creditor. If none of the perso3as entitled is willing to take out adminis- 
tration a creditor may do so. The ground for granting administration to a creditor 

(l) Gantmumi v. Esunadian, A. I, R. (1928) (m) Be Nares, 13 P. D. 35. 

M. W. (n) WM V, Needham, 1 Add. 494t 
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is that he may be enabled to recover his debt. Letters of administration may be 
granted to a creditor although the liabilities may be greater than the assets(o). 
His right depends on the discretion of the Court and the grant is not made to him 
until citation is served on all persons entitled to the grant. Creditor includes a 
secured credit and a surety(p). 

In England a creditor is entitled to administration even when his debt is 
barred by limitation(g'). In India it would seem that the Court would not grant 
letters of administration to a creditor whose debt is barred by limitation under 
the Limitation Act. Where more creditors than one apply, the grant will be made 
to one who has the largest claim(r). 

Sometimes the creditors of the deceased without taking out letters of admi- 
nistration either take out an Originating Summons or file an administration 
suit on behalf of all the creditors and have a receiver appointed. Such practice 
is deprecated. In In ne Sutciiffe(5) a creditor began proceedings for the appoint- 
ment of a receiver before a grant of probate had been obtained by way of originating 
summons. It was held that such proceedings must be by writ and not by way of 
originating summons and the creditor must undertake, if necessary, to take steps 
to procure a grant to be made to himself. 

For want as well of creditors as of next-of-kin the Court may grant letters 
of administration to any person at its discretion, or the Court may grant to a 
stranger letters ad colligendum bona defuncti^ to gather up the goods of the 
deceased. 

Under the Administrator General’s Act, No. Ill of 1913, section 8, the 
Administrator- Administrator-General shall have a right to letters of admini- 
General. stration other than letters pendente life in preference to that of 

(a) a creditor, (6) a legatee other than a universal legatee, or (c) a friend of the 
deceased. In a High Court he has preference over everybody except the next-of- 
kin (see sec. 7). Sec. 31 applies only to the grant of certificates to certain persons 
by the Administrator-General that they are entitled to the assets of small estates 
valued at less than Rs. 2,000 and sec. 32 empowers the Administrator-General 
if he does not issue a certificate in respect of these estates to administer them without 
takiTig out letters of administrationexc ept of those persons who are exempted 
under that section(i). 

Those who stand in equal degree of kindred to the deceased are equally entitled 
to administration. But in practice the Court takes the following into considera- 
tion : — 

The Court always prefers a sole administrator to joint administrators, and 
even where several persons stand in the same degree of kinship it is the rule to 
select one only, the selection being according to certain recognised principle(i^). 
The interest of the estate and the interest of the parties entitled thereto must be 
primarily looked to. According to English practice letters of administration may 
not be granted to more than four persons in respect of the same property (see 
Phillips Probate Practice, 4th Edn., p. 131). Other things being equal the Court 
prefers — 

(a) Males to females, son to daughter. 

(b) A man accustomed to business is preferred to one who is not. 

(o) In the goods of Makhan Lall, 15 C. W. N. (r) JSmesi v. Eustace^ 1 Deane 273. 

350. («) (1^4*2) 1 Ch. 453. 

(n) Roaeburghv* Lambert, Williams (I) Earn Kaii v, Adm.-General^ (1943) AIL 

V. Jukes^ (1864) 34 L. J. P. 60. 740. 

(q) Co(mbs v. Coombs, 1 P. & D. 288. {o) Einhai v. MoHbai, 43 Bom. L. R. 770. 
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{c) Whole blood is preferred to half blood. 

(d) Where none of these tests can be applied the Court frequently appoints 
the applicant who is first in the field(»). 

Letters of Administration of the Estate of Bastards. — ^Where a bastard 
dies leaving a widow but no children, under this Act she is entitled to the whole 
of her husband’s property. According to English law she takes one half and 
the other half goes to the Crown. The widow is, therefore, entitled to admini^ 
stration. 

If the bastard dies intestate leaving no relations, letters of administration are 
ordinarily granted to the Administrator-General. For further particulars as to the 
distribution of the estate of a bastard see notification dated 31st March 1873, 
Gazette of India, 5th April 1873, Part IV, p. 834. 

Clame {g). 

Letters of Administration in case of Foreigners. — If the deceased has 
left property in British India, letters of administration must be granted according 
to the foregoing rules, although the deceased may have had his domicil in a country 
in which the law relating to the testate and intestate succession differs from the 
law of British India. 

The grant of administration by a foreign Court or even by a Court in the 
British dominions outside British India is not sufficient. 

Sec. 5 of this Act provides that the succession to the immoveable property in 
British India shall be regulated by the law of British India in the case of a foreigner. 
Sec. 19 provides that succession to the moveable property of a person shall be 
according to the law of domicil of such person. This clause provides that in the 
case of a person of foreign domicil dying intestate leaving property moveable 
or immoveable in British India, the grant of letters of administration shall be made 
to the person according to the order laid down in this section, although foreign 
law may differ from the law of British India. 


220 . 


Effect of letters 
of administration. 


Letters of administration entitle the administrator to 
all rights belonging to the intestate as effectually 
as if the administration had been granted at the 
moment after his death. 


]This is sec, 191 of the Succession Act X of 1865 and sec, 14 of the Probate and Administra- 
tion Act V of 1881. It applies to Hindus^ etc.l 

This section deals with the point of time from which the title of the admini- 
strator as such takes effect(aj). This section enacts the doctrine of relation back 
Le, on the grant of letters of administration, its effect is as if they were granted at 
the moment after the death of the intestate. This section only refers to cases of 
intestacy and not to letters of administration with the will aimexed(a 7 ). 

Doctrine of Relation Back. — In order to prevent injury to the estate of 
a deceased person, this section enacts that upon the grant being made the title of 
the administrator relates back to the time of death. In Irt^all v. MoTan{y\ an 
administrator brought an action for damages for a motor car accident to lus son 
who was killed by a military lorry. By the Statute of Limitation the action 
must be brought within one year from the date of the accident. The action 


(») SUmey v. Stoney^ 2 Pat. 508 at 512. («) Charu Charm v. Nahaush, 60 Cal. 49 at 

(s®) KuhamUa Bma v. Karam Chand^ (1939) p. 57. 

1 Cal. 21. (y) (1944) W. N. 17; (1944) 1 K. B. 160. 
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was filed within one year but letters of administration were granted after one year. 
It was argued that the letters related back to the date of the accident but that 
contention was negatived and the action failed. The next section renders valid 
all the dispositions of the property of the deceased made before the grant when it 
is shown that such disposition was beneficial to the estate. 

Effect of Letters of Administration. — ^Letters of administration are con- 
clusive of the intestacy of the deceased. 

221. Letters of administration do not render valid any 
da4d^b ^admlnis- intermediate acts of the administrator tending to 
tration. the diminution or damage of the intestate’s estate. 

fT/m is sec. 192 oj the Succession Act X of 1866 and sec. 15 of the Piobate and Administra- 
tion Act V of 1881. It applies to Hindus^ etc.] 

Only such acts as are done by the administrator before grant which are 
beneficial to the estate will be binding and valid. In this respect an administrator 
differs from an executor. Sec. 277 enacts that probate when granted renders valid 
all intermediate acts of the executor. This difference is due to the fact that the 
administrator derives his title from the Court, whereas the executor’s title is derived 
from the will. If once the grant is made an administrator can exercise all the 
powers conferred by this section. A defence that the grant of letters of admini- 
stration was made on misrepresentation as to relationship of the administrator 
with the intestate is not permissible( 2 ). 

What an Administrator may not do before Letters of 
Administration are granted. 

(1) An administrator cannot file a suit before grant, (see ante^ pp. 375-876). 
An executor can. 

(2) An administrator cannot release an action or release a debt before grant. 
An executor can (a). 

(3) An administrator cannot assign the property of the deceased before grant. 
An executor can(6). 

(4) An administrator cannot surrender a lease{c). 

(5) A notice given by an administrator before he has obtained letters of 
administration is not valid(d). 

(6) An administrator cannot effect a valid mortgage before grant(^). But 
for the purposes of payment of probate duty on the grants, it may be necessary to 
borrow moneys. In such a case the morrgagee who has advanced moneys to the 
administrator for the payment of Court fees is entitled to get back his moneys 
with interest at a reasonable rate and the costs of realization(/). 

Probate only to 222. { 1 ) Probate shall be granted only to 

appointed executor, an cxecutor appointed by the will. 

(2) The appointment may be expressed or by necessary 
implication. 

( 2 ) Ambica v. KalaChandia, 10 C. W. N. 422. (d) Holland v. King, 6 C. B. 727. 

(a) Middleton’s Case, 5 Co. 28d. (e) Metiers v. Brown, 1 H, C. 080. 

(b) Bacon v, Simpson, 3 M. & W. 178. (/) Bakaria Bam v. Bindeskwari, A. 1. R. 

(c) Doe V. Glenn, 1 A. & E. 49. (1930) Pat. 41; 159 I. C, 342- 
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IlltLstraUons, 

(i) A "wills that C be his executor if B will aot. B is appointed executor by implication, 

(ii) A gives a legacy to B and several legacies to other persons, among the rest to his 
daughter-in-law C, and adds “ but should the within-named C be not living I do constitute 
and appoint B my whole and sole executrix.” C is appointed executrix by implication. 

(m) A appoints several persons executors of his will and codicils and his nephew 
residuary legatee, and in another codicil are these words, — “ I appoint my nephew my 
residuary legatee to discharge all lawful demands against my will and eodicUs signed of 
ditferent dates.” The nephew is appointed an executor by implication. 

[Clause (i) is sec, 181 of the Succession Act X of 186$ and sec, 6 of the Probate and Ad- 
ministration Act V of 1881 with the alteration of the word “ can ” into “ shall ”. Clause (2) 
is sec. 182 of the Succession Act X of 1865 and sec. 7 of the Probate and Administration Act V 
of 1881. The word expressed is not happy. The corresponding word in the Probate and 
Administration Act is “ express.^^] 


To Whom Probate can be granted. — ^Probate can only be granted to an 
executor appointed by the will expressly or according to tenor(g), but an executor 
cannot be compelled to take out probate. The right of an executor to apply for 
the probate of the will is personal to the executor and does not survive if he dies 
without obtaining probate. In Sarat Chandra v. Nani Mohan{h) the executor 
filed a petitition for probate and a caveat was filed against the grant and the petition 
was thereupon converted into suit. Pending the hearing of the suit the executor 
(petitioner) died and his heir applied for su&titution of his name and it was held 
that the suit abated. The executor of an executor is also not derivature executor 
in India(i).* An executor may renounce probate. But an executor who has inter- 
meddled with the estate of the deceased without obtaining probate shall be 
compelled to take out probate and if he declines to do so he may be summoned 
to lodge the will and take out probate(j). A residuary or universal legatee is not 
entitled to probate, but to letters of administration with the will annexed, and if by 
inistake probate is granted it is void(A;). The Official Trustee is not entitled by 
virtue of his office and in his character as Official Trustee to obtain a grant of 
probate(Z). The Court of Wards is not a “person” to whom probate or administra- 
tion can be granted(m). When several executors are appointed, probate may be 
granted to them all simultaneously or at different times. If two persons are 
appointed joint executors and one of them applies for probate, the practice of the 
Bombay Iffigh Court is to admit the petition either on the other executor joining 
in the petition, or renouncing or reserving his right (n). 

Probate must be granted to an executor. The Act nowhere provides for any 
discretion being exercised in the case of an application for probate by an executor. 
The Court has no discretion to refuse probate on the ground that in its opinion 
the applicant is not a fit person to be appointed executor{o). Probate cannot be 
refus^ to an executor on the groimd of his poverty or insolvency, (Halsburv, 
Vol. 14, p. 140 and p. 167 Hailsham Edn.) 


Of what instruments probate may be granted ^Probate can only be 

granted of mstruments which are of a testamentary nature and executed according 
to the requirements laid down in this Act, and only in respect of property situate 


(g) Swatanfranandji V, hunidaramt 39 Bom. 

fis. B.. 490. 

{h) 36 Cal. 799. 

(i) De SouTui v. Secretary of State, 12 B. L. R. 
423. 

(j) Dayabhai v. Damodar, 20 Bom. 227 
varied in 21 Bom. 75. 

(fc) Pundit Prayrag v. Gouhavan P&rshad, 6 
C.W.N. 737; ^?a;-porfe Vittdl, 15 Mad. 


360; In the goods of Shoshee Bhusan 
Bannerjee, 19 Cal, 582. 

(Z) Grey v. Charusila, 38 Cal. 53. 

(m) Ganjessar Koer, v. The Collector of Patna, 
25 Cal. 795; NHttya Gopal v. Adm.- 
General, 10 C. W. N. 241. 

(w) In the Estate of Arfhar Boston Bockley, 
Petitioner dated 19th September 1925. 

(o) Hara Coomar v. Doorgaomni, 21 Cal. 195. 
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in British India and containing the appointment of an executor. Probate can be 
granted of a portion only of the will to the extent to which the contents are proved 
where other portion is lost(p). If the will is not forthcoming but the codicil is forth- 
coming it may be admitted to probate(g) (see sec. 225) . A paper which neither disposes 
of property nor appoints an executor, generally speaking, has no testamentary 
character and no probate thereof can be granted(r). A writing which merely 
revokes all former wills without making any disposition of its own ought not to 
be admitted to probate(5) ; but the Court may grant administration with the 
writing annexed (i). If a testamentary paper is discovered after the probate is 
granted to an executor, the executor must bring it into Court for probate even 
though it be a mere confirmation of the will already proved(«4). A will made by a 
Hindu disposing of ancestral property only, is entitled to probate and the Court is 
not justified in refusing probate because the testator had no power to dispose of the 
property(u). It is not the duty of the Court in entertaining a hona fide application 
for probate to consider an issue as to the title of the testator to the property the 
will deals with or to consider whether the testator had power to dispose it of(w) 
or whether the testator has left any property or not, [see Administration of Justice 
Act 1932, 22 and 28 Geo V c. 55 see 2(1) ]. The grant does not prejudice the rights 
of any person who claims any such property{a?). An instrument appointing an 
executor is entitled to probate though the executor may renounce probate( 2 /). 
The form of the instrument is immaterial, the sole requisites being (1) that it was 
intended to operate after his death, and (2) that it was executed in accordance with 
Test for determin- statutory requirements. One of the invariable tests in 
ing the testamen- coming to a conclusion as to the testamentary character 
Ury character of an of a paper is to see whether the paper is revocable{2;). A 
instrument. document which is plainly intended to be operative im- 

mediately and to be final and irrevocable is a non-testamentary instrument and 
probate cannot be granted of such an instrument(a). 

Of what instruments probate cannot be granted. — ^A will which simply 
appoints testamentary guardians ought not to be admitted to probate(5). Also if 
a will is limited to property in a foreign country, it is not entitled to probate in 
this country, A writing which is not of a testamentary character is not entitled 
to probate. If one part of an instrument operates in proesenti as a deed and 
another in futuro as a will, probate may be granted of the latter portion(c). 
Marginal notes and alterations made by the testator in his will which are unattested 
cannot be admitted to pobate(d). Probate may be granted of a part of the will 
and the other parts omitted if they are not proved to have been prepared under 
instructions from the testator(e). 

Where two instruments are executed on different dates, both should be 
admitted to probate unless the later revokes the earlier. If both are executed on 
the same day and it caimot be ascertained which was executed first both should be 


ip) Kedat Nath v. Sarojiniy 26 Cal. 634. 

(^) Black V. Joblingf (1869) L. R. 1 P. & D. 
685. 

(r) Van Straubenzee v. Monck, 3 Sw. & Tr. 6. 

(s) In the goods of Fraser, (1869) L. R. 2 P. 
& D. 40. 

(t) In the goods of Hicks, (1869) L. R. 1 P. 
& D 683. 

(u) Weddall v. Nixon, 17 Beav. 160. 

(v) Barot Parshotam v. Bat Muli, 18 Bom. 
749. 

(w) Nanhu v. Somirun, 8 C. H, C, R. 287 ; 
Birj Nath v. Chandar Mohan, 19 All. 458 ; 
Hormusji v, Dhanhaiji, 12 Bom. 164; 
Ochawram v. Dolatram, 6 Bom, L, R. 966; 


Chintaman v. Bamchandra, 34 Bom. 689 ; 
Bai Parvatibai v. Baghunath, 42 Bom. 
L. R. 1063. 

(x) Bekary Lall v. Juggo Mohun, 4 Cal. 1. 

(y) O^Bwyer v. Gears, 1 Sw. & Tr. 465. 

{%) Bajammal v. Authiammal, 33 Mad. 304. 

(а) Umrao Singh v. Lachhman Singh, 13 Bom. 
L. R. 404 (P. C.). 

(б) Ganeskji v. Bhagirathi, 68 All. 832. 

(c) Chand MaX v. Lachmi, 22 All. 162. 

(d) Sardar Nowroji v. Putlibai, 15 Bom. L. 
R. 352. 

(e) Hormasjee K- Sethna v. Dhanjishm B, 
Zalcaca, 12 Bom. b. R. 569. 
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admitted to probate, if they can stand together, if not neither should be admitted 
to probate(/). 

Probate may be granted of joint wills{g). In case of duplicate wills both 
parts must be lodged in the testamentary registry but one partis handed back after 
the grant. (See Tristam and Coote’s I^obate Practice, 17th Edn. p. 38). 

Probate may be granted of a lost wiU, (see sec. 238). Probate can be granted 
of a portion of the will if the other portion is lost(A). 

Probate may be panted of a nuncupative will(i). Such a will is admitted to 
probate under the ordinary practice of the Court, and in granting the probate the 
only question to be considered is whether the will is fabrication or not(j). 

If in the will or codicil, the testator refers to any other document it may be 
incorporated in the will and included in the probate. The document must be an 
existing document and not one which is to come into existence in future, (see sec. 64). 
The document must be strictly identified with the description contained in the will. 
The onus of proving the identity of the document and its existence at the date of 
the will lies upon the party seeking to establish it. 

Who may be appointed Executor. — ^Any person may be appointed executor. 

(1) The King may be constituted executor in which case he appoints such 

person as he shall think proper to act for him. • 

(2) A corporation aggregate may be appointed executor in which case they 
appoint persons styled Syndics to receive letters of administration with the will 
annexed(ifc). See sec, 14 of the Statutue, 15 Geo. 5 ch. 23 (Administration of 
Estate Act, 1925). 

(3) A corporation sole may be appointed executor^Z). The Administrator- 
General is constituted a corporation sole by Act III of 1913, sec, 5. 

(4) A partnership firm may be appointed executor and in the absence of 
anything in the will to the contrary, it is only those members of the firm who were 
members at the date of the will are entitled to probate unless a contrary intention is 
expressed therein, (Halsbury, Vol. 14, p, 140 and Hailsham Edition, p. 167). In 
In the goods of George Nash{m\ it was held that when a member of the firm is appoint, 
ed executor the member who applies for probate must show that he was a member 
of the firm at the date of the wiU and at the date of the death of the testator. If a 
solicitor or a trading firm be appointed executors the appointment only applies to 
the members of the firm at the date of the will, unless a contrary intention is 
expressed in the will(n). 

(5) An alien is capable of being an executor. 

(6) A minor may be appointed executor and even a child en ventre sa mere. 
But probate cannot be granted to a minor, (sec. 223). If the minor is sole executor 
or sole residuary legatee letters of administration with the will annexed may be 
granted to the legal guardian of such minor limited during his minority. Probate 
of the will shall be granted to him after he shall have completed the age of 18 years 
and not before(o), (sec. 244). 

(/) Toamsend v. Moore, (1905) P. 66. (j) Gokuldas v. Purushotamdas, 1 Bom. L. 

(g) In the goods of PiimirSmyth, (1897) P. 7. K. 470 . 

(A) Kedm Nath v. Sreemutty Sarojini, 3 C. (A) In the goods of Darke, 1 Sw. & Tr. 517. 

W. N. 617. (Z) In the goods of Haynes, 3 Curt. 75. 

(i) Qoktd Chand v. Mangal Sen, 25 All. 813; (m) 29 C. W. N. 373 ; A. I. R. (1925) C. 606. 

In the will of Haji Mahomed Abba, 24 (n) In the goods of Fernie, 6 Notes of Cas. 657. 

Bom. 8 ; Mariambai v. Hasan, 1 Bom. (o) ArumiUi v. Arumilli, (1931) 60 M- L. J. 

L. H. 715, 264. 
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(7) A bankrupt or an insolvent may be executor, and the Court cannot refuse 
to grant probate to such person on accotmt of his poverty or insolvency, provided 
that the testator knew that the person was a bankrupt or insolvent when the testator 
executed the will. If the commission of the act of insolvency was subsequent to 
the execution, the Court would control the action of such executor by refusing 
probate or by the appointment of a receiver, (see Mortimer on Probate, p. 234). 

(8) A person of unsound mind or non compos mentis may be executor, but 
probate will not be granted to such person. I^etters of adinistration with the will 
annexed may be granted to his committee limited until he shall become of sound 
mind, (sec. 246). 

(9) A married woman may be appointed executrix and probate can now be 
granted to her without the previous consent of her husband, (see next section). 

(10) The Official Trustee may be appointed executor(p). But see the con- 
trary decision of Jenkins, C.J., in Grey v. Charmila{q\ where it was held that the 
Official Trustee as constituted by Act XVII of 1864 is not entitled by virtue of his 
office and in his character as Official Trustee to be executor or administrator and as 
such to obtain a grant of probate. 

(11) Appointment of “Panchas” as executors was recognised in Gulab v. 
Amin{r). 

(12) A shebait may be appointed executor(s). 

(13) An appointment “that one of the son of A should be executor’’ is 
not a valid appointment(<). 

Of the Appointment of Executors. — ^The appointment of an executor may 
be express or implied. Any number of persons may be appointed executors and 
probates may be granted to all or any of them, reserving the right of others. 
An executor can derive his office only from a testamentary appointment(«^). 
The testator may himself appoint or ask another to appoint an executor(w) ; 
and provate may be granted to such person(aj), and the person to whom such power 
is given may appoint himself executor(a?). When a testator has omitted to appoint 
an executor of his will the Court will give effect to such appointment as executor 
the person whom it would appear from the tenor of the will the testator 
contemplated should be executor( 2 /). The person authorized to nominate may 
nominate himself. 

Sub-Sec. {2). 

Executor according to Tenor. — ^An executor by implication is usually called 
esoecutor according to the tenor. To constitute an executor according to the tenor 
it must appear from the will that the testator intended that he should collect his 
assets, pay his debts, and generally administer his estate(z). He must have a 
general power to receive and pay what is due to the estate. A direction to pay 
the testator’s debts or funeral expenses out of a particular fund and not out of 
the general estate will not do(a), nor a mere bequest of all the property including 


(p) In the goods of Munich Lai Seal, 35 Cal. 
150. 

(q) 88 Cal. 53. 

(f) 28 Bom. L. H. 529. 

(s) Brojo Ckunder v. Raj Kumar, 6 C. W. N. 
310. 

(0 Parshotam Ram v. Kesho Das, A. I. R. 
(1945) L. 3, 

(«) Hamabai v. Bamanji, 7 B. H. C. R. 64, 
(a. c, j .). 

(o) Moosa Haji v. Baji Abdul, 5 Bom. L. R. 
680; In the goods of Durga Das, 7 Ind, 


Rul. All. 61. 

(w) In the goods of Sukhi Sundari Dasi, 57 
All. 235. 

{x) In the goods of Ryder, 2 Sw. & Tr. 127. 

(y) In the goods of Courjon, 25 Cal. 65. 

(z) Viramma v. Seshamma, 54 Mad. 266 ; In 
the Matter of Radha Monohur Mookerji, 
5 Cal. 756 ; Mithibcd v. Canji, 26 Bom. 
571 ; Thenappa v. Indian Overseas Bank, 
A. I. R. (1943) M. 743. 

(a) Kuppayammal v. Ammani, 22 Mad. 345 ; 
Sayi^t V. Muitumabai, 6 Bom. L. B. 78. 
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the debts of the testator(6). An executor according to the tenor may be appointed 
for a limited purpose(c) (see sec. 248), 

If the testator employs the word “trustee” in a loose sense the person appoint- 
ed trustee is entitled to probate, but it must be gathered from the will that the 
person named as trustee is required to pay the debts of the testator and generally to 
administer his estate. But where it cannot be gathered from the will that the 
person named as trustee is required to pay the debts and generally to administer 
his estate, he will not be entitled to probate as executor according -to the tenor{d) 
(Halsbury, Vol. 14, p, 138 and Hailsham Edition, p. 162). A mere direction that 
the person appointed should take care of the property during the minority of the 
son of the testator will not constitute him an executor according to tenor(^). 

An executor may be appointed by necessary implication, as where the testator 
says, “I will that C be my executor, if B will not.” In this case B may be admitted, 
if he please, into the executorship, (ill, i., see also illustrations ii,, and Hi). Or, if 
the testator, supposing his child, his brother, or his kinsmen to be dead, say in 
his will, “ For as much as my child, my brother, etc., is dead, I make A B executor.” 
In this case if the person whom the testator thought dead be alive, he shall be the 
executor. ' 

When there is an express appointment of an executor, it is less probable that 
there should be an executor according to the tenor(/). But if there is one he will 
be entitled to probate jointly with an executor expressly nominated(g). 

The mere appointment of a universal legatee will not constitute the legatee an 
executor according to the tenor and the practice of the Court is, when there is no 
executor appointed expressly to grant to the universal legatee, not the probate of 
the will, but letters of administration with the will annexed(A). 

Instituted and Substituted Executors. — ^A testator may appoint several 
persons to act as executors ; but in law they may be considered in the light of one 
individual person. Likewise a testator may appoint several persons as executors 
in several degrees ; as where he makes his wife executrix, but if she will not, or cannot 
be executrix, then he makes his son (B) executor ; and if his son will not or cannot 
be executor then he makes his brother (C), and so on. In such a case the wife 
is said to be instituted executor in the first degree, B is said to be substituted in the 
second degree, and C to be substituted in the third degree, and so on. So also a 
testator may appoint an executor and provide that in case of his death another 
should be substituted and the latter will be entitled to prove the will on the death 
of the first, even if the first had proved the will(i). If the instituted executor once 
accepts the office and afterwards dies intestate the substitutes in what degree 
soever are all excluded, because the condition of law (if he will not or cannot be 
executor) was once accomplished by such acceptance of the instituted executor. 
But where a testator appoints an executor and provides that in case of his death, 
another should be substituted, on the death of the original executor, although he has 
proved the will, the executor so substituted may be admitted to the office, if it 
appears to have been the testator’s intention that the substitution should take place 
on the death of the original executor whether happening in the testator’s lifetime 
or afterwards(J). (Williams on Executors, 12th Edn., pp. 143-144). 

(b) Em-parte Viitdl, 15 Mad. 860. M 797. 

(c) Venkatarama v, Sundarambalt 42 Bom. (g) Powell v. Stratford, 3 Phillim. 118. 

L. R. 912 at p. 915. (X) Ex-parte Vittal, 15 Mad. 360 ; Goods of 

id) Appacooty v. Muthu, 80 Mad, 191 ; Harilal Shoshee Bhusan Bannerjee, 19 Cal. 582. 

V, Bai Mani, 29 Bom. 351. {%) Mithibai v. Canji, 26 Bom*. 571; Hormusji 

(e) Se^hamma v. Chennappa, 20 Mad. 467 ; v. Dhanbaiji, 12 Bom. 164. * 

Gopal Doss V. Budree Dass, 88 Cal. 657, (j) In the goods oflAghtm, 1 Hagg 235; In 

if) Gwmamcem v. Bmnadian, A. I. B. (1928) the goods of Poster, L. R. 2 P. & D. 304. 
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Executor for Limited or Particular Purposes. — A person \\ho is appoint- 
ed executor of the whole will or of all the testator’s properly or indefinitely is called 
a general executor. But the testator may limit the appointment and then he is 
called a special executor. The limitation may be — 

(a) As to the time when the executor shall begin to exercise his office, e,g., 
upon the death or marriage of his son or on the expiration of five years from his 
death, or, 

(b) As to when he shall cease to act, e.g,, during the minority of his son or 
widowhood of his wife, or, 

(c) It may be Iwiited in point of place, e.g,, the testator may make A his exe- 
cutor for his property in Bombay, B for those in Madras, C for those in Calcutta, or, 

(d) It may be limited as to the subject matter^ e,g,, a testator may make A his 
executor for his plate and household stuff, B for his sheep and cattle, C for his leases 
and estates, D for his debts, or, of his property in India and another of his property 
abroad. 

(e) It may be limited to one part of his property, e,g,, his general estate, and 
other persons as to business. 

Co-adjutors or Overseers. — ^The testators sometimes nominate persons to 
assist and advise the executors appointed by them in the discharge of their duties. 
Such persons are termed co-adjutors or overseers. The co-adjutor has no power to 
administer or to intermeddle with the estate. His function is to watch and advise 
and if he finds any neglect or miscarriage in the administration by the executors, it is 
his function to bring it to the notice of the Court(A;). In Saydji v. MuUumabai(l) 
the testator by his will directed that “^my wife L shall act according to the advise of 
S and D;” it was held that L was appointed executor according to the tenor and 
S and D were merely co-adjutors, (see Williams on Executors, 12th Edm, p. 142). 

Cessor of the Right of Executor to Prove. — The right of an executor to 
prove the will ceases in the following circumstances : — 

(a) If he survives the testator but dies without taking out probate. 

(b) If he is cited to take out probate of the will and does not appear to 
the citation. 

{c) If he renounces probate of the will, (sec. 230) 'but not if his rights are 
reserved. Probate cannot be refused on the ground that probate has already been 
granted(w). . 

223. Probate cannot be granted to any person who is a 
Persons to whom is of unsouud mind, nor to any association 

probate cannot be of individuals unless it is a company w^hich satisfies 
granted. Conditions prescribed by rules to be made by 

the Provincial Government in this behalf. 

Originally the section ran as follows : — ^Probate cannot be granted to any 
person who is a minor or is of unsound mind, nor, unless the deceased was a Hindu, 
Muhammadan, Buddhist, Sikh or Jaina or an exempted person, to a married woman 
without the previous consent of her husband. 

{k) Brojo Chunder v. Raj Kumar, 6 C. W, N* (i) 6 Bom. L. R. 78. 

310; The Mastem Mortgage and Agency (m) BaraOoomarv, Doorgamonii 21 Cal, 105, 
v, Rebcdi Kumw Boy, 8 C, L, J, 260, 
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This corresponded to sec. 183 of the Succession Act X of 1865 and sec. 8 of 
the Probate and Administration Act V of 1881. It was amended by Act XVIII of 
1927 which provided as follows : — 

(2) In section 226 and 236 of the Indian Succession Act, 1925, the words 
Amendment of unless the deceased was ^a Hindu, Muahmmadan, 

Sections 223 and Buddhist, Sikh, or Jaina or an exempted person to a married 
236, Act XXXIX woman without the previous consent of her husband ” shall 
be omitted. 


It was again amended by Act No. XVII of 1931 : — An Act further to amend 
the Indian Succession Act, 1925, for a certain purpose. 


WHEREAS it is expedient further to amend the Indian Succession Act, 1925, 
for the purpose hereinafter appearing : It is hereby enacted as follows : — 


Short title. 


Amendment of 
sections 223 and 
236, Act XXXIX 
of 1925. 


1. This Act may be called the Indian Succession (Amend- 
ment) Act, 1931. 

2. After the word “mind*’ in sections 223 and 236 of the 
Indian Succession Act, 1925, the following words shall be added, 
namely : — 

“nor to any association of individuals unless it is a 
company which satisfies the conditions prescribed by rules to be 
made by the Governor-General in Council in this behaK.” 


The words “Provincial Government” were substituted for the words “Gover- 
nor-General in Council” pursuant to the Government of India (adaptation of Indian 
Laws) order, 1937. 

To whom Probate cannot be granted. — ^Except the disabilities laid down 
in this section, the Court will not recognise any other disability on moral or 
religious grounds, or on the ground of the insolvency of the executor when the 
testator himself was aware of the financial position of the executor at the time of 
making the will. If the insolvency is of later date, the Court may appoint a receiver 
or may act under sec. 301, (see Halsbury, Vol. 14, p. 140, Hailsham Edition p. 167, 
Mortimer on Probate, 234). The disabilities laid down in this section are minority 
and insanity. 

Similar disabilities are laid down in the case of an administrator under 
section 236. (1) Probate cannot be granted to an executor who is a minor. Until 

minority administration with the will annexed may be granted to his guardian 
limited to the minority(n). On his attaining majority probate may be granted to 
him, (see sec. 244). 

(2) Probate cannot be granted to an executor who is of unsound mind. 

(3) Before the Act XVIII of 1927 in the case of Europeans and Parsis probate 
could not be granted to a married woman executrix without the previous consent of 
her husband. There was no such restriction for a Hindu or a Mahomedan married 
woman executrix. This is now done away with and all married women are enti- 
tled to probate without the consent of husband. 

(4) Probate cannot be granted to an association of individuals, ^.g., mem- 
bers of a club or any other body not incorporated as company or corporation which 
satisfies the rules prescribed by Government. The term “Association*^ is not 
defined in Wharton’s Law Lexicon. In Oxford Dictionary it is “a body of persons 
who have combined to execute a common purpose or advance a common cause’* 


(») Bhag Mol. V, Malik Singh^ A. I. R. (1931) L, 229. 
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Rules Relating to Grant of Probate to Companies.—Under tbe Indian 
Succession Act (XXXIX of 1925) it was not clear whether probate could be granted 
to companies. The Indian Succession (Amendment) Act was, therefore, enacted in 
1931 for amending the earlier Act so as to make provision authorising the grant 
of probate and letters of administration to companies on the lines of the provisions 
prevailing in England. Under the Act as amended probate can be granted to 
companies which satisfy the conditions prescribed by the rules to be made by the 
Governor-General in Council in this behalf. 

Rules have now been framed by the Governor General in Council in this behalf 
and they are published at page 40 of Part I of the Gazette of India dated 17th 
January. 1933, Part I page 40. Under the rules three conditions have to be 
satisfied by a company in order that it may be eligible for the grant of 
probate or letters of administration, {i) It should be either {a) a company 
formed and registered under the Indian Companies Acts, or (5) a company con- 
stituted under the law of Great Britain and having a place of business in British 
India, {ii) It should be empowered by its constitution to undertake trust business. 
{Hi) The share capital subscribed should not be less than Rs. 10 lakhs in the case 
of Indian companies and £100,000 in the case of English companies of which at 
least one-half should have been paid up in cash. Power is also given to the 
Governor-General to exempt any company from the last condition, viz*, as to share 
capital. 

In exercise of the powers conferred by sections 223 and 236, the Govern- 
or-General in Council has framed the following rules : — 

1. In these rules — 

(a) “Share capital” includes stock ; and 

(b) “Trust business” means the business of acting as trustee under wills and 
settlements and as executor and administrator. 

2. The conditions to be satisfied by a company in order to render it eligible 
for the grant of probate or letters of administration under the Indian Succession 
Act, 1925, shall be the following, namely : — 

(1) The company shall be either — 

(a) a company formed and registered under the Indian Companies Act, 1913, 
or under the Indian Companies Act, 1866, or under any Act or Acts repealed thereby, 
or under the Indian Companies Act, 1882, or 

(b) a company constituted under the law of the United Kingdom of Great 
Britain and Northern Ireland or any part thereof, and having a place of business in 
British India. 

(2) The company shall be a company empowered by its constitution to under- 
take trust business. 

(3) The company shall have a share capital for the time being subscribed 
of not less than — 

(а) Rs. 10 lakhs in the case of a company of the description specified in 
sub-clause (a) of clause (1), and 

(б) 100,000 in the case of a company of the description specified in sub- 
clause (b) of clause (1) 

of which at least one-half shall have been paid up in cash. 

Provided that the Governor-General in Council may exempt any company 
from the operation of this clause.” 
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A society registered under the Societies Registration Act XXI of 1860 is not 
a company under the above notification and is not entitled to the grant of probate 
under this section, (See Bombay Law Journal, 1941, pp. 299-302). 

The High Court of Bombay has by notice issued on 21st November, 1936, 
notified as follows : — 

“ In supercession of this oiB&ce Notice dated the 18th August, 1936. attorneys 
are hereby informed that the following procedure will be followed in future in 
connection with petition for grant of Probate or Letters of Administration to 
Corporation. 

A corporation which wants to act as Executor or Administrator should state in 
the oath to lead the grant that it conforms to the requirements laid down in the 
rules issued by the Governor-General in Council under sections 223 and 236 of the 
Indian Succession Act and published in Government of India Notification No. 
F. 349-32— Judicial, dated the 17-1-1933, specifying the qualifications necessary 
to render a Corporation eligible for grants of Probate or Administration and shall 
further depose in what manner the Corporation has been duly authorised to apply 
for the grant by the person entitled thereto. 

The Officer appointed by a Corporation for such purpose shall in every case 
lodge in the registry a sealed copy of the resolution appointing him. The grant will 
be to the Corporation direct.” 

Grant of probate 224. When Several executors are appointed, 

sSi^urtaiaeousty^^^or pi'obate may be granted to them all simultaneously 
at different times. or at different times. 

Illustration* 

A is an executor of B’s 'will by express appointment and C an executor of it by iinplica- 

tion. Probate may be granted to A and C at the same time or to A first and then to C, 

or to C first and then to A. 

[Thisissec.l84of the Succession Act X of 1865 and sec. 9 of the Probate and Administration 
Act V of 1881.] 

Where several executors are appointed they are all entitled to probate. 
In England the practice is not to grant probate to more than four persons in 
respect of the same estate, [See Judicature Act, 1925, sec. 160. (1) ]. But it is 
not necessary that they should all apply simultaneously. If all executors do not 
apply for probate the practice is to grant probate to those who apply reserving the 
right of the others to come in and prove the same(c). If executors are appointed 
jointly the practice of the Bombay High Court is to admit the petition either on the 
other executor joining in the petition or renouncing(p). As a matter of fact, 
however, probate granted to one of several executors enures for the benefit of all, 
whether the power is reserved to them or not(g). The grant of probate to some of 
the executors does not debar the other executors to apply for probate(r). If seve- 
ral minors are appointed executors probate may be granted to them at different 
times as and when each of them attains majority and applies for probate(5). If 
the win appoints several executors and directs them to act unanimously or by a 
majority, and some of them refuse to act as executors, the remaining executors 
can apply for probate(f). 

(o) Pran Nath v. Jadu NaOi, 20 All. 189. (r) Hara Coomar v. Doorgamoni, 21 Cal. 195. 

(p) In the Estate of Arthar Boston Hockley (s) Hari Chaitanya v. Bam Bam, A. I. R. 

Petition dated 16tb September 1925. (1928) C. 164. 

(a) Webster v. Spencer^ SB.* Aid. 363; (<) Botchand v. Navodtai, A, I. R. (1930) 

^ehemgir v. 27 Bgm. 281. S. 91. 
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Rights of Executor who has not applied for Probate. — If the power is 
reserved to apply for probate then, the practice is to take out what is called a 
Double Probate which is in this manner : — The first executor that comes in takes 
probate in the usual form with reservation to the rest. Afterwards, if another 
comes in, he also is to be sworn in the usual manner and an engrossment of the 
original will is to be annexed to such probate in the same manner as the first and 
in the second grant such first grant is to be recited, and so on if there are more 
that come in afterwards, (Williams on Executors, 12tli Edn., pp. 260-261). 

If there be several executors appointed with distinct powers, as one for one 
part of the estate and another for another, yet there be but one will to be proved, 
one proving of it suffices, e.g., if B is made executor for ten years and afterwards C 
is to be executor and B proves the will and the ten years expire, C may administer 
without any further probate, (Williams on Executors, 12th Edn.. p. 261). An 
executor who has not proved the will has the right to call for inventory and account 
from those who have proved the will(?^). 

225. (i) If a codicil is discovered after the grant of pro- 
Separate probate bate, a Separate probate of that codicil may be 

ed^aeter graX^of gi’^nted to the executor, if it in no way repeals the 
probate. "" appointment of executors made by the will. 

( 2 ) If different executors are appointed by the codicil, the 
probate of the will shall be revoked, and a new probate granted of 
the will and the codicil together. 

\This is sec. 185 of the Succession Act X of 1865 and sec. 10 of the Probate and Administration 
Act V of 1881.] 

When codicil alone entitled to Probate : — There can be no probate of a 
codicil distinct from the probate of the will. A codicil alone will not be admitted 
to probate when the will is lost and the terms of the codicil will be incapable of 
being carried out without knowing what was in the lost will. If the existence of 
the will is not proved the codicil will not be admitted to probate(u). 

Ordinarily a will with all its codicils must be admitted to probate at one and 
the same time. This section lays down the case of a codicil discovered after the 
grant of probate. The rule in such a case is to see whether the appointment of 
executors is in any w’ay affected by the subsequently discovered codicil. If it is 
not then a separate probate of that codicil w'ill be granted to the executor. But 
if different executors are appointed by the codicil then the practice is to bring in 
the probate and the grant will be revoked and a new probate will be granted of the 
will and codicil together, (see Coote’s Probate Practice, 15th Edn., p. 82). Probate 
of the will and of the newdy discovered codicil should not be granted by another 
Court until the probate granted by the other Court is first revoked. An application 
to revoke the first grant must be made to the Court which granted it. As a matter 
of practice codicils should be proved in the Court in which the probate of the wdll 
has been obtained (tc). The Court will admit to probate a codicil alone if it was 
independent of the wdll when the will is proved to have been in existence and is 
proved to have been lost(cr). 

226. When probate has been granted to several executors. 

Accrual of ripro- them dies, the entire representation of 

sentaiion to survi- the tcstatoi’ acci'ues to the surviving executor or 
vmg executor. exeCUtors. 

(w) Jeh’angir v. Kukibai, 27 Bom. 281 ; o Bom. (?c) Forbes v. Peterson^ A. I. R. (1941) C. 417 

L, R. 131. (in appeal) A. I. R. (1042) C. 288. 

(u) Cyril v. D^Attaides, A. I. R. (1941) R. 38. (a*) In the Goods ofGrigg, 1 P. & D. 72. 

27 
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|TA?s /.s <tec. 1S6 of the Succession Aci X of 1665 and s(C. 11 of the Pt abate and Administration 
Act V of ISSLi 

Transmissibility of the Office of Executor. — ^When probate has been 
granted to several executors and one of them dies, the entire representation of the 
testator accrues to the surviving executor or executois, and all the powers of the 
office of executor become vested in the survivors or survivor. Sec, 312 is also to 
the same effect. If, however, there is only one executor and he dies after proving 
the will, but before the estate is full}^ administered, or the last surviving executor 
dies leaving part of the estate unadministered, his executors or administrators 
cannot represent the first testator, but a new representative must be appointed 
for the purpose of administering the j)art of the estate remaining unadministered, 
(sec. 258). The practice is to granb letters of administration de bonis non, i.c,, of 
goods unadministered with the will annexed to the person who would be entitled 
to letters of administration to the estate of the original testator under the rules for 
granting letters of administration hereinafter mentioned, (sec. 259). 

In England the rule is otherwise. In the case of the death of a sole executor 
or the last survivor of several executors, the office devolves upon the executor of 
the sole or last surviving executor ; but even in England the office docs not devolve 
upon the administrator of an executor. This practice in England is given statutory 
effect by sec. 7 of the Administration of Estates Act, 1025, (15 Geo. 5, ch. 23) 
which is as follows : — 

(1) An executor of a sole or last surviving executor of a testator is the 
executor of that testator. This provision shall not apply to an executor v ho does 
not prove the will of his testator, and, in the case of an executor who on his death 
leaves surviving him some other executor of his testator who afterwards proves the 
will of that testator, it shall cease to apply on such probate being granted. 

(2) wSo long as the chain of such representation is unbroken, the last executor 
in the chain is the executor of every preceding testator. 

(3) The chain of such representation is broken by — 

(«) an intestacy, or 

(b) the failure of a testator to appoint an executor, or 

(c) the failure to obtain probate of a will ; 

but is not broken by a temporary grant of administration if probate is subsequently 
granted. 

(4) Every person in the chain of representation to a testator — 

(a) has the same rights in respect of the real and personal estate of that 
testator, as the original executor would have if living, and 

(b) is, to the extent to which the estate wffielher real or personal of that 
testator has come to his hands, answerable as if he were an original 
executor. 

In India according to the decision in De Souza v. Secretaiy of State{y\ an 
executor of an executor is not a derivative executor of the original testator. Marten 
J., however, in In re Rustumjee F, L€nfen{z), declined to express any opinion on that 
authority. Upon the death of the executor or administrator of a deceased person, 
the estate of the latter is absolutely unrepresented until some one comes forward 
and gets a fresh grant of letters of administration. The right docs not survive to 
the heir of the deceased exeeutor(a). 


(?/) 12B. L. R.42a. 

(%) 22 Bom. L. R. at p. 357. 


{a) Sarat Chandra v. Nani Mohan, 36 Cal. 
799. 
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But while in India an executor of an executor is not a derivative executor of 
the original testator, where a residuary legatee who has a beneficial interest obtains 
letters of administration with the will annexed under see. 232, but dies before the 
estate is fully administered, his representative (executor or administrator) has the 
same right to administration with the will annexed as the residuary legatee had, 
(see. 233). Apparently, therefore, if an executor be also a residuary legatee having 
a beneficial interest, and die testate or intestate before he has fully administered the 
estate of the original testator, letters of administration with the will annexed may 
be granted, not to the next-of-kin of the first testator but to the legal representative 
of the residuary legatee. The legal representative of the residuary legatee is not a 
derivative executor in the sense in which the term is used in English law, but he 
must obtain letters of administration dc bonis non of tlie first testator. His right 
merely means that he has the same priority as the deceased residuary legatee. 

227. Probate of a will when granted establiblies the will 
,,,, , , . from the death of the testator, and renders valid 

all intermediate acts of the executor as such. 

{This i.s su. 7<S6 (>/ the Sih cession Act X of ISfjo and sec. 12 of the Ptobatc and Administiation 
Act V of 1SS1.\ 

As the executor derives his title under the will on the grant of probate, all his 
intermediate acts in connection with the estate are validated(6). This section 
enacts that tlie vesting takes place on the taking ot probate but relates back to the 
lime of testator’s death and to the estate which then belonged to him(c). But 
this docs not mean that until probate is taken out there is no will at all. This 
section is a condensed statement of Englfth law which regards probate as the au- 
thenticated evidence of the will itself from which the executor derives his title 
and by virtue of which the property of the testator vests in him from the death 
of the testator(d). In this respect an executor differs from an administrator. 
Under sec. 221 in the case of an administrator only those acts which are beneficial 
to the estate are validated by the grant. 

What the executor may do before Probate. — As an executor derhes all his 
interest from the will before the executor proves the will he may do almost all Ihc 
acts which are incident to his oiliee except only some of those vvhieh relate to suits. 
He may do the following acts before obtaining probate. 

(1) He may seize and take in his hands the testator's eflects. 

(2) He may pay or take releases of debts owing from the estate and may 
receive debts owing to the estate. 

(3) He may distrain for rent due to the testator. 

(1) Ho may sell, give away, or dispose of the goods, ohaticls, and effects of 
the testator, but the purchaser is not bound to pay his purchase-money until 
probate has been obtained (<?). 

(3) He may execute a conveyance but cannot compel a purchaser to complete 
until after probate has been obtained. (Halsburv, Vol. 14, p. 145 and Hailsham 
Edn.. pp. 178-174). 

(6) He may assent to or pay legacies. 

(7) He may institute a suit before obtaining probate. 

(h) Meghraj v. Krishna, 46 All. 286. {e) Xeicton v. Metropplitan Ruilxmy Vo,, 1 

(c) Gojxil TM V. Amnlya Kumar, 39 Ual. 911. Hr, Sm. 383. 

(d) Mathuradas v. Goculdas, 10 Bom. i68. 
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(8) He can compromise an action. (Halsburv’s Laws of England Vol. 14, 
p. 115). 

(9) An executor can be a petitioning creditor in insolvency proceedings, but 
he must obtain probate before an adiudication order is made(/). 

(10) An executor of a creditor of a company may present a winding up 
petition under the Companies Act before he has obtained probate, but he must 
obtain probate before the hearing of the petition(g). 

(11) If an executor has elected to administer the estate, he may be sued 
before probate and cannot afterwards renounce, (Halsbury, Vol. 14, p. 175). 

If an executor die before probate is obtained any of these acts done without 
proving the will stand firm and good. (Williams on Executors, 12th Edn., pp. 
187-194). 

Effect of Grant. 

(a) Probate and letters of administration with a copy of the will annexed are 
conclusive evidence of the testamentary capacity of the testator as to the factum 
and validity of the will(/?), and the finding of the Probate Court as to the due exe- 
cution of the will is conclusive(^). 

(b) Probate is conclusive as to the genuineness of the will and appointment 
of cxecuiors(jf). It is not conclusive as to the domicil of the deceased, although 
such question may have arisen in the probate proceedings(A;). A will is either 
good or bad against the whole world(Z). 

(c) Once probate is granted no suit will lie for a declaration that the testator 
was not of sound mind(wO* 

(d) The grant of probate of a Mahomedan will is an authentication as to the 
title of the executor by virtue of which the property of the testator vests in him(w). 
But the grant does not preclude the civil Court from making a declaration that one 
or more provisions of the will are inoperative as opposed to Mahomedan law(o). 

{e) Probate is conclusive as to the representative title of the executor against 
the debtors of the deceased and gives complete indemnity to them, (sec. 273). 

The grant of probate is not conclusive against all the world in regard to the 
following ; — 

(а) It is hot conclusive as to any collateral matter. It is not jirima facie 
evidence of the death of the testator(p). 

(б) It is not conclusive as to the right of the testator to dispose of the property 
concerned, (Halsbury Vol. 34 p. 161). 

(c) In Kalyanchand v. Sitabai{q), it was held that see. 41 of the Evidence 
Act was not applicable to the judgment of Probate Court v liich declared that the 
will was made when the testator was not of sound mind. 


(/) Ex-parte Paddy ^ 3 Madd. 241; Rogers v. 
James, 7 Taunt. 147. 

( g) Re Masonic General Life Assurance Co*, 
32 C. D. 873. 

{h) Whicker v. Hume, 7 H. L. C. 124; Charu 
Chandra v. Pahush Chandra, 50 Cal. 49 at 
p. 57 ; K* M, S* Chetlyar v. Kulsum Bibi, 
A. I. R. (1936) R. 108. 

{%) Chandreshwar v. Bisheshwar, 5 Pat. 777. 
ij) Griffiths V. Hamilton, 12 Ves. 298 ; Bal 
Gangadhar Tilak v. Sakwarhai, 26 Bom. 
792 ; Raghu Nath v. Musst. Pat^ Koer, 6 
C. W. N, 345 ; Nishi Kanta v. Ashu Tosh, 
17 C. W. N, 613 ; Birj Nath v. Chandar 


Mohan, 19 All. 438 ; Chintaman v. Ram- 
Chandra, 34 Bom. 589 ; Hormusji v. Bai 
Dhunbaiji, 12 Bom. 164. 

{k) Concha v. Concha, 11 A. C. 541. 

(Z) Srimati Bahuria v. Srimaii Amarha Kuar, 
22 Pat. 289, following Birch v. Biich, 
(m02) P. 130. 

(m) Alkn v. Dundas, 3 T. R. 125; Allen v. 

McPherson, 1 H. L. C. 191. 

(w) Shaikh Moosa v. Shaikh Essa, 8 Bom. 241. 

(o) Mohamed v. Srimati, 23 C. W. N. 658. 

(p) K. M* S* Chettyar v. Kulstim Bibi, A. I. 
R. (1986) R. 103. 

{q) 16 Bom. L. R. 5 (F. B.). 
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{d) It may be shown that the grant was revoked or that it was forged or that 
it was granted by a Court that had no jurisdiction. 

(e) If the grant is refused by a competent Probate Court the refusal does not 
necessarily amount that the will is not genuine(r). 

(/) If the grant is made in common form, it may be shown that the will is a 
forgery ( 5 ). But if probate is granted in solemn form, it is conclusive evidence of 
the validity and contents of the will. As to the conclusiveness of probate and 
letters of administration see further commentary under sec. 273 (Halsbury, Vol. 14, 
p. 213 and Hailsham Edn., p. 282). 

Functions of the Probate Court. 

The function of the Probate Court is to determine what documents are testa- 
mentary and wlio is entitled to be constituted the legal representative of the deceas- 
ed, (Coote’s Probate Practice, 17th Edn., p. 5). Its primary function is to deal 
with the factum and the due execution of the will. It has no jurisdiction to go 
into the question of the validity of the provisions of the will according to Hindu 
law(i). It has no concern with the intention of the testator(w). In England the 
Probate Division exercises those functions where there is a division of Courts, 
viz., the Court of Probate and the Court of construction, In India also the Courts 
of Probate and Courts of constructions are distinct. In the Presidency Towns the 
Chartered High Courts exercise two jurisdictions (a) testamentary and intestate 
jurisdiction under which it grants probates and letters of administration and (b) 
original civil jurisdiction under which it acts as a Court of Construction. The 
Probate Court’s jurisdiction is confined to deciding whether the instrument is 
testamentary and entitled to probate and the appointment of executor. It is 
no part of the function of the Probate Court to construe the will, except only for 
the purpose of ascertaining the appointment of executor, and the Court of Construc- 
tion will accept the decision of the Court of Probate as to the validity of the 
execution of the will and the appointment of executors. The grant of probate is 
conclusive evidence of the factum of a will and is conclusive as to the issues directly 
involved in the probate proceedings, namely, the validity of the will and the appoint- 
ment of the executors(u). If the relationship of the caveator is a question directly 
and substantially in issue in such proceedings, no separate suit in any civil 
court will lie by the same person for the determination of the same issue. In 
Sheojpm^san v. Ramnandan{w) on an application for probate a caveat was filed by 
P alleging to be the next reversioner of the testator’s widow and the proceedings 
were converted into suit. The Court held that the will was proved and that P 
was not the person entitled to oppose the grant. P afterwards filed a suit xmder 
sec. 42 of the Specific Relief Act for a declaration that he was the next reversioner 
but the suit was dismissed. A probate granted by the Probate Court cannot be 
impeached in a Court of Construction even on the ground of fraud. Proceedings 
to revoke the grant must be taken in the Probate Court. 

It is not the function of the Probate Court which has granted probate to 
decide questions of title or to interpret the true meaning of the will. These matters 
are to be decided in a regular suit(a?). The Probate Court will not go into the 
question whether the property disposed of by the will was joint ancestral property 
or self acquired property of the testator( 2 /). The only thing that the Probate Court 
has got to see is that the person applying for grant is entitled to represent the 

(r) Qanesh v. Bamchandra, 21 Bom. 5fi3. (v) Chintaman v, Ramchandra, 34 Bom. 589. 

is) Pristman v. Thomas, (1884) 9 P. D. 210. iw) 20 C. W. N. 738 (P. C.). 

(t) Mt. Laso Devi v. Mt. Jagatanibha, A. I. R. (a;) In the Estate of Alice Skinner, 58 All. 22. 

(1936) L. 378. (y) Baghunath v. Musst, PateKoer, 6 C. W. N. 

(u) Nagendra v. Mohendrahari, 34 C. W. N. 345 • Janki v. Bambahadur, 163, I. C. 656. 
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csLnLc of llie deceased (::). A eoniest for ]>rol)atc is a sail lo try llie (|iies[ioji ot 
Icslacy or intestacy' ; but udinuuslrafcioii is a matter ot civil ri^^kt and ialls 
witliin the jurisdiction of Ike Court of Cons true tion(«). Tke question in probate 
}>roceedings is whether one or other of the partiCvS to the proceedings is entitled to 
represent the estate. Wlien the proceeding's are contested the Court has to try 
one issue between the })artics and wdiieli involves the question whether the plaintiff 
is entitled to have a graut of probate or w^hether the person who has entered a 
(iaveat and who has become a defendant has substantiated and proved the defence 
he has set up(6). The construction of a will is not the function of the Probate 
('ourt. But for the purpose of grant, the Probate Court should not shirk the 
<|uestion of construction (c). It may construe it for determining whether the 
(locument is a will and whether the pei*son applying is entitled to probate(d). 

A<*.cording to sec. 41 of the Indian Evidence Act the grant operates as a 
judgment in rem and can only be set aside on the ground ot‘ fraud or want of juris- 
diction. In Messa v. Messa(e) the lower Court held that the juclgnient of Alexandria 
Court (a foreign court) holding that the will of the deceased was void and granting 
fetters of administration, being a judgment which affected the status of executors 
and conferring ’on the plaintiff the status ol* an administrator was a judgment 
in rem ; but the Appeal Court did not accept that view. The expression "‘com- 
petent Court’* used in see. 41 was not confined to the Courts in British India but 
meant the Court of any country which was competent to pass such judgment 
referred to in that section. No Court can pronounce a judgment in rem binding 
outside the state in which the Court exercises jurisdiction unless such judgment 
affects either a thing situate or a person domiciled within such state. The judg- 
ment of a foreign Court can only operate in rem where such Court gives a judgment 
affecting the status of a person domiciled within its territory ; but where a person 
domiciled in one country dies leaving assets in another country, the Courts of the 
latter country can only appoint a representative of the deceased in that country 
and to distribute the assets in that country according to the law of succession of 
the country of domicil. 

Witli regard to judgment of Probate Courts in British India, su<‘]i judgments 
will operate as judgments in rem only in respect of the following issues : (1 ) as to the 
due execution and attestation of the will, and (2) as to the appointment ol* 
executor(/). When the application for probate is refused on merits e,g, that the 
testator was not of sound mind and the will is iiiN^alid, the judgment will operate as 
res judicata and the executors will be precluded from setting up the will as a defence 
to a suit brought against them by the heir to recover possession of the property 
from them(^). In Bhagwandas v. D» D. Patel Co.(h), Blackwell J., held that by 
reason of sec. 44 of the Evidence Act the law in India was different from that in 
England ; that in India a decree in rem is relevant under sec. 41 of the Evidence 
Act and can be contested on the ground of fraud or collusion which does not go 
to the jurisdiction of the Court. His Lordship also observed that ""it is also clear 
that having regard to sec. 44 of the Evidence Act it is not necessary for the party 
against whom a judgment is set up to bring a separate suit to have it set aside but 
tliat he may show in the suit or proceedings in which it is set up against him that 
it was obtained by fraud.” His Lordship accordingly held that in India as in 


(s) Parvaitbai v. Bughunaih, 42 Bom. L. R. 

1063; A. I, R. (1941) B. 60- 
{a) In the goods ofJehn Shelton^ hid. Decision 
Old Series Vol. 586 at p. 590 
(b) Pran Kumar Pal v. ParphariPal, 54 Cal. 
126 ; Maragatammal v. Yesodaminal, 
(1941) M. 49. 

(«) In re Fawcett, N. 152; (1941) 


(d) Nand Kishore v. Pashupati, 7 Pat. 396 ; 

Arnumoye v. Mohendra^ 20 Cal. 888. 

(tf) 40 Bom. L. R. 571 ; Menahem Moses, 
(1938) Bom. 529. 

(/) Ameerchand v. Mohammed, 6 C. L. J. 453. 
(^) KalyanChand v, Sitdbai, 38 Bom. 309 
(F. B.) 

(h) A. 1. R. (1940) B 131. 
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England it is open to the party to show that the will is a Ibrgery and that it is 
02 )cn to him to show that probate was obtained by fraud. These observations 
are obiter and Chatterji J., in Raj Kishore v. Promoda Behari(i) has observed that 
the case cannot be regarded as an authority on the question of the applicability 
of sec. 44 of the Evidence Act and held that probate can only be revoked by a 
Court which granted it, that a grant of probate is not a decree and sec. 44 of the 
Evidence Act has no application. Incidentally the Probate Court may decide 
the right of the caveator to oppose the grant. A caveat can only be entered by a 
person having an interest in the estate of the deceased either under the will or by 
inheritance( j), and if that issue is determined by the Probate Court as laid down in 
the above Privy Council case no separate suit will lie. But matters which are 
not directly and substantially in issue but are merely collateral to the subject are 
not res judicata. Moreover, the parties must be the same or the persons claiming 
through them. In Mirza Kurraiulain v. Peara Sahib{k) the will contained 
confirmation of some transaction between the testatrix and caveator and a 
release was executed. The caveat w^as dismissed and probate granted. In 
subsequent proceedings it was held that the caveator was not estopped by probate 
or by the probate proceedings from denying the validity of the confirmation and 
release. A decision of the Probate Court only operates as an estoppel in rem in so 
far as it decides that the person is not entitled to the grant, but it does not decide 
whether the person is entitled to the property by inheritance(^). 

But Probate Court should not as a rule construe the will(?R). The Construc- 
tion of a will is not the function of the Probate Court. Probate Court should 
not decide who are the persons beneficially interested in the estate(w). It is 
also not the function of the Probate Court to decide questions of title of the 
property. A caveat cannot be entered on the mere ground that the property in 
respect of which letters of administration are asked for is joint family property(o). 

It is also not competent for the Probate Court to determine whether the 
testator has or has not the power to dispose of the property which he purports to 
dispose of by his wiU(p). It is also not the function of the testamentary judge to go 
into the question of the validity of the provisions of the will(g). In the case of the 
will of a Mahomedan the Court of Probate has no jurisdiction to determine whether 
the testator was a Mahomedan or a Christian and as to what is the position of the 
executor with regard to the excess over one-third of the property(r). 


228. When a will has been proved and deposited in a Court 
Administration, of Competent Jurisdiction situated beyond the 
SSmed of the Province, whether within or beyond 

copy of will proved the limits of His Majesty’s dominions, and a 
abroad. properly authenticated copy of the will is produced, 

letters of administration may be granted with a copy of such 
copy annexed. 


(i) 22 Pal. 756. 

{j) Swatantrnnandji v. lAinidaram, 39 Bom. 
L. R. 490. 

(k) 32 I. A. 244- 

(l) Lain Mohan v. Hadharaman, 1 5 C. .\V. N, 
1021 at 1027. 

(m) Nandkishore v. pasupati, 7 Pat. 369. 

(n) Abdul Gafur v. Jayarabi, 31 Bom. L, R. 
1093. 

(o) Nishi Kanta v. Ashti Tosh, T 7 C. W. N, 
613; Hormusji v. Dhanbaiji, 12 Bom. 
167 ; Ochammm v. Dolnfram, 23 Bom, 
644 ; followed in Parmlibai v, Raghunath, 


42 Bom. L. R, 1063 ; Ramckandra v. Rama^ 
hai, 39 Bom. L. R. 165 at 170 ; Sudhir 
Chandra v. Uttara, A. I. R. (1933) Cal. 
571; In re Dhurarnsi Morarji, 14 Bom. 
L. R. 1031 not foUowcd. 

(p) Barot Parshotam v. Bai Muli, 18 Bom. 
749 ; Bal Gangadhar Tildk v. Sedtuoarhai, 
26 Bom. 792; Chintaman v. Ramchandra, 
34 Bom. 589. 

(q) ML Laso Detyi v. Mt, Jagtambha, A. I. R. 
(1936) L. 378. 

(r) Abdul Rashid v, MinhazaL A. I. R. (1 938) 
N-. 173; 175 I. C, 897. 
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\Thib is sec. 180 of the Succession Act X of 1865 with the Jollowing alteiation, viz., the woids 
whethc) in the British dominions oi in a foicign country ” are changed into zohethet within oi 
beyond the limits of His Majesty^ dmninions.'^ Coi responding sec. oj the Probate and Admims- 
tiation Act V of 1881 is sec. 5.] 

Under sec. 273 probate has the effect on all the properties of the testator situate 
in the province in which it is granted- The jurisdiction of the District Judge in 
granting probate only extends over all the properties situate within his province. 
Only the High Court can grant probate having effect throughout the whole of 
British India. 

This section lays down the rule of procedure : — 

(1) When such property is situate within British India but in two different 
Provinces. 

(2) When such property is situate partly m British India and partly abroad. 

In case (1) the procedure is simple. If the will is deposited in a competent 
Court and a petition for probate is made to that Court and probate granted, limited 
to the property situate within that Province, then with respect to the properties 
situate in another Province, the applicant should obtain a certified copy of the will 
from the first Court and lodge it in the other Court and make an application for 
probateito the District Judge in whose jurisdiction such other property is situate, 
whereupon that District Judge will proceed to entertain the petition and if satisfied 
letters of administration with a copy of such certified copy annexed will be granted. 
The same procedure applies when the property is situate in India but not under 
British jurisdiction but under foreign jurisdiction, e.g., in Goa or Chandranagore. 
In Sushilabala v. Anukul{s), a copy authenticated by the notarial seal was accepted 
as a properly authenticated copy of the will. Such copy may be lodged in the 
District Court where the property is situate whereupon letters of administration will 
issue. In the same case it was also held that the will need not remain deposited for 
ever. If it is once deposited and thereafter withdrawn, that would be sufficient. 
The expression ‘‘proved and deposited” used in this section must be interpreted 
according to the English practice- The word “proved” is not necessarily equivalent 
of “admitted to probate” bpt is intended to mean authoritatively established as 
being valid according to the law of the place where it was made(i). 


Probate of Foreign Wills. — ^When some property is situate beyond the 
limits of British India and some in British India, if the will dealing with the foreign 
properties is proved abroad, an authenticated copy of the will must be produced 
and application for grant of letters of administration with a copy of such authentica- 
ted copy of the will annexed should be made to the District Judge m whose juris- 
diction such property is situate, whereupon if the application is proper the grant 
will issue. It is not the function of the Court in British India to require evidence 
of the validity of the will if it is recognised as valid by the Court of domicil of the 
testator, (Mortimer on Probate, p. 25). It is not necessary that the will should 
be first proved in the Court of domicil of the testator. If it is valid according to 
the law of domicil and if there are assets m British India, the Court should issue 
the grant under this section(i^). It is not necessary under this sec. that the petition 
should be fikd by the executor himself. It is not the intention of the legislature to 
eompd. the eS;ecUtor living abroad to come to this coimtry to take out the letters 

when he has obtained probate of the will in his own 
S^his section, aJw not require the furnishing of any secuiity(©). 
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This sec. stands by itself and is not to be governed by sec. 276 or sec. 278. The 
grant made under this section is not of the character of the grant mentioned in 
section 276 or sec. 278. It does not intend to establish either the will or the 
representative character of the applicant. It is an ancillary grant in order to give 
effect to the grant already made. It is not a grant in the sense mentioned in 
sec. 276 viz, that it is a grant of administration with the will annexed and according 
to the practice prevailing in the Bombay High Court an applicant under this section 
is not required to state the particulars mentioned in sec. 276 or 278. The applica- 
tion is also not required to be verified under sec. 281 and no bond is required from 
the applicant or give security, or to file an inventory and account under sec. S17{w), 

The method relating to the grant of foreign wills is only contained in sec. 228 
and it was based on the English practice prevailing at the time when the Act of 
1865 was passed. The English practice, as laid down in Mortimer on Probate is as 
follows : — ^When the will has been adopted as a valid testatment by the Court of 
the country of domicile, the same should be accepted by the British Court without 
any further proof. In certain old cases it was laid down, that the English Courts 
required further proof of the will, but that practice is not adopted. According 
to the recent practice prevailing in England, the Courts admit to probate the 
will of a domiciled foreigner, if an authenticated copy and satisfactory evidence of 
the same having been recognised by the foreign Court is produced. But the oath 
must be filed leading to the grant and the oath must contain a statement as to 
the domicile of the deceased, and as to the method in which the will was proved in 
a foreign Court. This is the practice adopted when the executors apply for the 
grant of probate. 

When the executor himself does not apply, but somebody else applies for 
letters of administration with the will annexed, then according to the English 
practice as laid down in Mortimer on Probate, it is not necesspy “to clear off” 
(as the expresslion is used) the executors, and that is the practice adopted by the 
Bombay High Court. The proof of will required under sec. 228 is quite different 
from the proof of will, when it is to be proved under sec. 276. That seems to 
be the practice adopted in England and that seems to be the practice followed in 
India(ir). 

The real object of this section is to dispense with the production of the original 
will owing to its having been deposited in some other Court. The section is an 
enabling section. If the Court in this country considers that there is a question 
to be decided relating to the validity of the will the Court is bound to try that 
question before enabling the executor to act under the will in this country(2/). 

If the foreign will is not proved the procedure that the Courts in British India 
adopt on receipt of the authenticated copy of the will is as follows : — ^The Court will 
take evidence as to the due execution of the will according to the law of the country 
in which the testator was domiciled and in case of moveable property the Court 
must satisfy by evidence as to tjxe law relating to the execution of wills in force 
in such country(;s). 

The word “may” used in this section gives a discretion ; the grant of letters 
of administration under this section will not be made as a matter of course by the 
Probate Court on the mere production of an authentic copy of the Will, ikit the 
Probate Court will exercise its oWn judgment and dii^cretion(a). ^ 

(wj) Deputy Commissiomr v. Jagdish, 2 Pat. L. A. I. R. (1938) L. 3494 172 1 C. 2^ 

J. 683. (z) Bhaurceo*^, Bom, 

(a?) Bush^ldbala v. Anukuly 22 C. W. N. 713 ; 610. ^ 

Boom Moyna v. Soona Navena, 20 C. W. (a) In goods of (1866) R. 1 

p. & p. goods of 

{y) BamltCd V. Chosron DaSy (1938) Lah. 562 ; 1* JF. P. & Jitw 41.* " ^ iw 



426 


THE INDIAN SUCCESSION ACT* 


(Sec. 


Tins section luis no a])plication jf a testator has made two independent wills, 
one disposing of Ins property in this <*oiintry and the other disposing of his property 
abroad. In such a easc^ the former alone should be admitted to probate here in the 
ordinary way(6). 

Exemplification, — The “properly authenticated copy of the will” referred 
to under this section is called exemplification. For form of exemplification see 
Coote’s Probate Practice. This section speaks only of letters ol* administration but 
probate may also be grantcd(c). Probate will be granted on two grounds:— 
that the will has been adopted as a valid testament by the Court of the country 
of domicil and secondly on proof that the will is valid by the law of the country 
m which the testator was domiciled at the time of his death, (Mortimer on 
Probate, p. 485.) 

Evidence. — The law of the country will be proved by an expert in that law. 
The certificate of an ambassador of the country in question is sufficient. 

The Colonial Probates Act, (1892) 55 Vict. c. 6, and the practice therein indi- 
eated, viz,, to send an exemplification of the probate granted in any part of the 
United Kingdom to be resealed by the Court to which it is sent has not been 
extended to British India. Here the practice is to require letters of administration 
with the will annexed to the estate of a British subject leaving property in India(d;. 

Procedure — Ordinarily such applications are made by a duly constituted 
attorney in India under a power of attorney executed in accordance with sec. 85 of 
the Evidence Act(e). 


229, When a person appointed an executor has not re- 
Grant of admi- executorship, letters of administration 

nistration where ' shall not be granted to any other person until a 

executor has not citation has been issued, calling upon the executor 
to accept or renounce his executorship : 

Provided that, when one or more of several executors have 
proved a will, the Court may, on the death of the survivor of those 
who have proved, grant letters of administration without citing 
those who have not proved. 

[This is sec. 193 of the Sncce^^ion Ad X of 186 j and sec lOnf the Piohate and Administration 
Ad V of JS81.] 


Of Acceptance and Renunciation of the Office of Executor. — An exe- 
cutor cannot be compelled to accept executorship. He may act as executor or he 
may refuse to act. There is no provision in the Act fixing a time limit for an exe- 
cutor within which he must make up his mind. An executor can apply for probate 
at any time(/). In order that administration of the estate may not hang up for an 
indefinite time this section affords a remedy to the beneficiary. Under this section 
a beneficiary may call upon by serving a citation on the executor to make up his 
mind whether he would act as executor or not within the time mentioned in the 
citation. The time allowed lo the executor to make up his mind is in the discretion 
of the Court(g). If on the citation the executor appears and expresses his wish to 
act as executor then he is required to apply for probate within the time fixed by the 


(py In the goods of Coode, (1 876) L. R. 1 P. 
^ D. 4^9 ; In the goods of Astor, (1876) 1 
Xn the goods of Murray, (1896) 

tfPiimrm, U ttA. W6. 


(d) In the goods of William Bennie, 40 CaJ. 74. 

(e) In the goods of Ptimrose, 16 Cal. 776. 

if) $a4Jhala v. Baidya Nath, 62 C. W. N. 729. 
(g) iCavasji v. Bai Dinbni, 40 Bom, 666. 
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Court (/i). ir he aj)pears and declines Lo act- or does noi appear, he is dcharred for 
ever from applving for probate under see. 230 and the CoiuH 'ivill issue order for the 
grant of letters of adnumstratioii with the will annexed to the person next entitled 
to the grant, (sec. 231). A legatee cannot obtain representation without giving an 
opportunity to the executor to apply or renounce(i). 

Disputes as to the validity of the Will : — The Calcutta High Court in 
Sarojini Dasi v. Rajlukshmi Dasi(j) observed that unless and until the validity 
of the will is established the executor is not bound lo accept or renounce his exe- 
cutorship. He could not be compelled to say whether he would accept or renounce 
the executorship until the will was established. But once the will is established 
the executor is bound to accept or renounce his executorship. In Venkaiaramier 
V. Govindarayalier (k) there were several executors appointed by the will. The 
will was propounded by one of the executors and disputed by another and the 
Court held that an executor may challenge the genuineness of a will and at the same 
time claim probate if the will was found to be genuine. The same question arose 
inln'te LakshmiShanker{l), and the following question w'as referred to the Full 
Bench. ‘Ts it implied by sections 229 and 230 that an executor who disputes 
the validity of a will appointing him as such must accept or renounce his executor- 
ship under sec.‘ 229 before the validity of the will is adjudicated upon on an appli- 
cation for letters of administration by another person, and the Court after reviewing 
the above cases answered the questions in affirmative. 

In some cases the executor will be compelled to apply for probate by the 
Court, e,g., when he has intermeddled with the estate of the testator. This is 
according to the English practice. In Brojolal v, Sharajuhala(m) this practice 
was not approved of as it had grown up under different conditions and is regulated 
by different statutes. 

Acts which constitute intermeddling with the Estate are — taking 
possession of the estate of the testator, or selling same or recovering or releasing 
debts due to the testator(n), acts which show an intention to take upon himself 
the office of executor ; but an executor may look into the testator’s books with a 
view to determine whether he shall accept the office or not, without rendering 
himself liable to take probate. (Halsbury Vol. 14, p. 170.) 

Acts which do not amount to Acceptance. — Mere performance of acts of 
charity or of necessity such as giving directions for funeral or placing goods of the 
deceased in a place of safety or locking them up or making an inventory, do not 
constitute an acceptance of office, (Halsbury, Vol. 14, pp. 178-179.) 

What is citation. — ^When a person having the superior right to prove a will 

or take administration delays or declines to do so, the Court, at 

^ ^ the instance of a person having an inferior right, cites the person 

having the superior right to take the required grant and on his failing to do so 

decrees it to the other. 

# 

Citation is a summons calling upon a party to do something or to see some- 
thing. Citations are issued for the following four purposes t (a) to produce will, 
(b) to see proceedings, (c) to bring in probate when improperly granted and {d) 
to bring in letters of administration when improperly granted. In English practice 
there are two kinds of citations (a) citation to propound and prove a will and (b) 
citation to take probate. Under this Act there is no such distinction(o). Under 

(h) MoUhai v. Karsandas^ 19 Bom. 323. (1) A. I. R. (1041) Oudh 293 (F, B.), 

(i) Nigendra v. Mohendrahari, 34 C. W. N. (m) 51 Cal. 745 at p. 758. 

939. ' in) Long v. Symes^ 3 Hagg. 771. 

(j) 47 Cal. 888 at pp. 841 -842a (o) Re B. Lakfmi ShanJeer^ A. I. R. (1941) 

ik) A. I. R. (1926) M. C05. Oudh 298 (F. B.). 
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this Act there are two kinds of citation : (^) compulsory or special citation and 
(b) discretionary or general citation. Citation under this section is compulsory 
or special(p). If the grant of letters of administration is made without citation 
to the executor under this section, it will be revoked under sec. 263(g). Sec. 235 is 
another instance of compulsory citation. An executor called upon by citation to 
accept or renounce is compellable if he accepts to take out probate within a limited 
time. If he does not, letters of administration with the will annexed may be 
granted to any competent applicant(r). A case of a discretionary citation is to 
be found in sec. 283 which says that it shall be lawful for the Judge, if he thinks fit, 
to issue citations calling upon all persons claiming to have any interest in the 
estate of the deceased to come and see the proceedings before the grant of probate 
or letters of administration. 

Form of Citation. — ^Whereas it appears by the petition of A.B. of filed 

in this Court on the day of that C.D. late of deceased died 

on the day of having made and duly executed his last will bearing 

date and therein appointed you sole executor and whereas it further 

appears by the said petition that the «aid A.B. is a legatee named therein. 

You are hereby summoned to appear in this Court in person or by pleader 

within days from the date of service hereof on you, and accept or refuse the 

probate and execution of the said will or show cause why the same should not be 
granted to the said A.B. And take notice that in default of your appearing this 
Court will proceed to grant administration of the estate of the said deceased to the 
said A. B. in your absence. 

Proviso. 

The only exception for dispensing with the citation is in one case, viz., where 
the will is proved by one or more executors leaving the right of the other executors 
to prove or not to prove and if all the proving executors die, a discretion is given to 
the Court to grant letters of administration without citing those who have not 
proved. There is no provision in the Act for the issue of a citation to an executor 
on an application for probate by another executor. This section only applies on 
an application for letters of administration. 

230. The renujiciation may be made orally in the presence 
of the Judge, or by a writing signed by the person 
Form and effect renouncing, and when made shall preclude him 
executoiship. irom ever thereafter applying for probate of the 

will appointing him executor. 

[This is sec. 19 i of the Successioi} A(f X of 1865 and sec. 17 of the Probate and Adminis- 
tration Act V of 1881.\ 

Renunciation is the act whereby a pei'son having a superior interest or right 
to probate or adm,inistration waives and abandons it. This section only provides 
for renunciation by an executor. There is no provision in the Act for renunciation 
by an administrator, but the same principles apply in the case of a renunciation by 
an administrator(^). 

How Renunciation may be made. — Renunciation may be made in two ways. 

(1) Orally in the presence of the Judge, i.e., in open Court(i). 

(p) Setojim v. Ttojldkshn^, 4T Cal. 838, Kaiasji v. Bai DinhaA, 40 Bom. 686. 

(0 V. DMhbaiji, 12 Bom. 164 ; (s) In re Manchersha Pestonji, 53 Bom. 172. 

^SmlakshwA, 47 C^il. 838. (t) Vmkatararn/i&r v. Govindarajaliar, A. I. 

(t^ 'mmd t. Karsmid^, 1^9 (1926) M. 605, 




230] 


RENUNCIATION. 


429 


(2) By a writing signed by the person renouncing. It is not necessary that 
the renunciation should be filed in Court. It is enough if there is a written 
renunciation and is proved to the satisfaction of the Court(z^). The 
writing need not be addressed to the Court. All that is required is that 
the writing must be signed by the executor(z;). 

Renunciation must be made absolutely and without reserve. Non appearance 
to a citation is equivalent to renunciation(re)). 

An executor who has once accepted executorship cannot afterwards renounce(tr) 

Form of Renunciation. — ^W^hereas A.B. late of deceased died on 

the day of at having made and executed his last will bearing 

date the day of and thereof appointed me the undersigned 

C. D. sole executor. 

Now I the said C. D. do hereby declare that I have not intermeddled in the 
property and credits of the said deceased, and will not hereafter intermeddle therein 
and I do hereby renounce all my right and title to the probate and execution of the 
said will. 

Signed by C. D. \ r n 
in the presence of / 

Effect of Renunciation. — When a person renounces probate his right in 
respect of the executorship wholly ceases. He is not allowed even to take represen- 
tation to the testator in another character, except by permission of the Court, 
(Bombay High Court Rule 639). In Sailhala v. Baidya Nath{y), one of the executors 
did not join in the application for probate and disputed the genuineness of the 
will. Probate was ordered to be granted. He then applied to be joined as 
executor and it was held that he had not renounced and was permitted to join. 

Renunciation by Administrator : — Sec. 229 mentions only executor who 
can be called upon to renounce. There is no section under this Act requiring 
an administrator to renounce. 

Retraction of Renunciation. — In England retraction of renunciation is per- 
missible before it is filed, (Coote’s Probate Practice, 16th Edn,, 273, and Halsbury, 
Vol. 14, p. 144, Hailsham Edn., p. 173). Under this section a renunciation by an 
executor precludes him from retracting it(z). The Bombay High Court has held 
that retraction of renunciation by a person having a pi'ior right to the grant in 
letters of administration may be allowed in a fit and proper case. But mere 
change of mind is no ground for such retraction(a). The Calcutta High Court in 
In the goods of Srimati Golap(b), expressed the same opinion that in a fit and proper 
case the English practic of allowing an executor to retract renunciation may be 
followed, although they held in that case that it was not a fit case, but that decision 
was not followed in Hari Ram v. Ram Ram{c), and in Brojo Lai v, Sharajuhala{d), 
where it was held that an executor having once renounced executorship should 
not be permitted to retract, and that the English practice need not be followed in 
India. But in In the goods of Manick Lai Seal (e), it was held that when no formal 
renunciation is made, the applicant was not precluded from applying for probate. 

(u) Gnanamani v. Esunadian^A, I. R. (1928) (z) Brojo Lai v. Sharojubala, 51 Cal«. 745. 

M. 797. (a) In re Manchersha Damania, 30 Bom. L. R. 

(v) Gadodia v. Baghuhar, A. I. R. (1931) L. 1566 ; 58 Bom. 172. 

746. (6) 5 C. W. N. c, I 

(w) Moiibai v. Karsondas, 19 Bom. 123. (c) 27 C. W. N, 285. 

(t») Ayshabai v. Ebrahim, 82 Bom. 364, (d) 51 Cal. 745, 

(y) 32 C. W. N. 729. (e) 35 Cal. 156. 
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231. If an executor renounces, or fails to accept an exccutor- 
Proipduiu Asheie within the time limited for the acceptance or 

e\eintw 'itnounwt refusal tlicrcof, the will may be proved and letters 
or laiu I o accept qC administration, with a copy of the will annexed, 

wUliiiitinio hniited. i i i 

may be granted to the person who would be entitled 
to administration in case of intestacy. 

\Thh IS sm I 9 o of the Surcession Ad X of I860 and set, 16 of the Pt abate and Adimnishatam 
Ad V of XS8t,\ 

No time is fixed k r renouncing ; but if the executor after being cited does 
not make appearance ithin the time mentioned in the citation it will amount to 
renunciation and the Court will grant letters of administration with the will annexed 
to the person entitled to administration. In Motibai v. Kar$oncIas(f), the executrix 
after being cited declined to prove the will but stated that she was administering 
the estate and that th^re was no necessity to take out probate and that she had 
obtained a su<*cession certificate. The residuary legatee under the will applied 
for letters of administration with the will annexed and the same were granted. 
In Kavasji v. Bal Dinhal(g), it was held that an executor called upon by citation to 
accept or renounce is compellable if he accepts to take out probate within a 
limited time. If he docs not do so letters of administration with copy of the will 
annexed may be granted Lo any competent applicant. 


Grant of adminib- 
traiion to universal 
01 I e s i d u a 1 y 
legatees. 


232. When- 


(«) the deceased has made a will, but has not appointed 
an executor, or 

(b) the deceased has appointed an executor who is legally 
incapable or refuses to act, or who has died before the 
testator or before he has proved the will, or 

(c) the executor dies after having proved the will, but before 
he has administei’ed all the estate of the deceased, 

an universal or a residuary legatee may be admitted to prove the 
will, and letters of administration with the will annexed may be 
granted to him of the whole estate, or of so much thereof as may be 
unadministered . 


[This IS sec 196 of the Succession Ad X of 18b } and sec. 19 of the Piobate and Adminidiafion 
Ad V of J 861. \ 


Grant of Letters of Administration with Will annex;ed or grant 
“cum Testamento Annexo ^' 

Administration with the will annexed is granted in cases where a person dies 
testate without having appointed an executor or where the appointment fails. 
The appointment fails — 

(1) If the executor appointed has died m the testator’s lifetime or after his 
death without proving the will. In Edward W. Coleston v. Mrs. Theressa ChiityQi), 

(f) Bom. 12a. 

(g) 40 Boni. C$6. 


(h) »rlnd. Rul. All. 201. 



231 - 232 ] 


ADMINISTRATION ‘‘ CUM TESTAMENTO ANNEXO 


431 


the executor named in the will after applying for probate died pending the grant. 
In such a case the proper procedure is to proceed under this section and to 
grant the letters of administration with the will annexed to the person 
entitled thereto. The Calcutta High Court has held that a right to grant letters 
of administration with the will annexed was a personal right derived from the 
Court and if the residuary legatee applied for such a grant but died pending 
the issue of the grant bis heir can be substituted in his place(?) ; but this 
decision was not follow^cd by the Patna High CourL(j). In Say at Chandra v. Nani 
Mohan(k), the sole executor who had applied for probate died pending the grant, 
and his widow as the heir of the deceased applied that her name should be sub- 
stituted, but the application was refused. But in Rama Naidu v. Raiigayijo(l), 
letters of administration with the will annexed were granted to the sons of the 
executor who died before the issue of the probate as the sons took benefit under 
the will. 

(2) If the executor has rcnou^iced or been cited and has not appeared. 

(3) If the executor is legally incapable or refuses to act. 

( t) If the executor is residing out of the province (sec. 254). 

To whom Letters of Administration ^^cum testamento annexo'' may 
be granted. — The general rule is that the grant follows the interest, Lc., it should 
be made to the person who has the greatest interest in the estate of the testator. 
The universal or residuary legatee is the testator’s choice. He is the next person 
in his election to the executor and has preference over all others. An universal 
legatee is one to whom the entire estate is given by the will(??^). A residuary 
legatee is the person whom the surplus or residue of the property is bequeathed 
by the will, (sec. 102) and for obvious reason more interested than the other legatees 
in effecting a faithful complete and speedy administration of the estate. The 
grant under this section is discretionary. 

If the residuary legatee is an idol, the projier }>erson to whom the letters of 
administration with the will annexed should be granted is the shebait of the idol 
and not the priest(n). 

The residuary legatee is passed over if he has no interest, 6\g., wdiere he has 
assigned over his interest(o). If there are several residuary legatees, administration 
may be granted to one who fepresents the majority of interests(j3). A residuary 
legatee is not entitled to probate(g). 'When the residue is settled, e.g,, to A for life 
and after his death to B, A is preferred to B, (Halsbury, Vol. 14, pp. 194-195, 
Hailsham Edn., VoL 14, pp, 258-261). The grant under clauses (a) and (^) must 
be of the whole estate and not of the part of the estate and the probate duty 
must be paid on the value of all the property of the deceased(r). 


Clause {c). 

When the executor has proved the will but dies before having fully admini- 
stered the estate, the grant of letters of administration with the will annexed is 
grant de bonis non under sec. 258. This clause, Iherefore, appears to be out of 
place. New representation as provided in, sec. 258 may be made on the rules laid 
down in this section, viz,, that the grant should follow the interest. The words 


(i) Haribhussan v. Manmatha, 45 Cal. 862. 

(j) Musst, Phenki v. Mussf, Manki, 9 Pat. 
698. 

(A*) m Cal. 799. 

(l) 56 Mad. 34(). 

(m) Ham Rani v. Iridrani, A. I. R. (1942) 
Oudh 510. 

(n) Kali Krishna v. Makhan Lai, 50 Cal. 233. 


(o) Maybew v. Nemsted, 1 Curt. 593. 
ip) Sambndge v. Hill, (1871) L. R. 2 P. & D. 
219. 

{q) Pundit v Goukaran, 6 C. W. N. 787 ; In re 
Shoskee Rhusan Banerjee, 19 Cal. 582. 

(r) Khubchand v, IMoiilhai, A. I. R, (1936) 
S. 110. 
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“so much thereof as mav be unadministered” apply to clause (c) only and not to 
clauses (a) and (6)(-s). Whereas the grant under clauses (o) and (6) must be of the 
whole estate the grant under clause (c) may be of the estate remaining unadmini- 
stered. 


233. When a residuary legatee who has a beneficial interest 
Right to adminis- survives the testator, but dies before the estate has 
SiSSve o/^^de- administered, his representative has the 

ceased re.siduary Same right to administration with the will annexed 
legatee. g^g residuary legatee. 

\This is sec, 107 of the Sn cession Act X of 1865 and sec. 20 of the Probate and Administration 
Act V of 1881.] 

Failing residuary legatee, the grant goes next in order to the legal represen- 
tatives of the residuary legatee provided the residuary legatee has a beneficial 
interest. The representative, however, of a residuary legatee for life has no interest. 
Thus, where a testator appointed his wife residuary legatee for life and after her 
death appointed his daughter substituted residuary legatee, it was held that the 
husband of the daughter was entitled to administration in preference to the 
representative of the mother(^). 

The word “representative” used in this section is not restricted to legal 
representative and the practice of the Bombay High Coui't to require the heir of a 
residuary legatee to first obtain representation to the estate of the residuary legatee 
and then to apply for letters of administration with the will annexed under this 
section was held to be not the correct practice(w). 


234. When there is no executor and no residuary legatee 
Grant of admi- representative of a residuary legatee, or he 
nistration where declines or is incapable to act, or cannot be found, 
resid?aiy*°iWatee persou or persons who would be entitled to the 
nor representative administration of the estate of the deceased if 
of such legatee. intestate, or any other legatee having 

a beneficial interest, or a creditor, may b^ admitted to prove the 
will, and letters of administration may be granted to him or them 
accordingly. 


\This ii sec. J 9S of the Succession Act X of ISSS and sec. 21 of the Probate and Administi ation 
Act V of 1881.1 

Failing executor or a residuary legatee or representative of a residuary legatee, 
the grant goes in the following order : — 

(а) next-of-kin of the deceased entitled to administer if the person had died 
intestate, i.e., the next-of-kin in the order laid down in sections 218 or 219 as the 
case may be, 

(б) any legatee having a beneficial interest, or 

(c) a creditor of the deceased. 


Sec. 234 is discretionary. Ordinarily the creditor comes in after the next-of- 
kin. But if the interest of the estate requires it, a grant may be made to a creditor 
in, preference to a pecuniary legatee(u). 


(s) EAubchand v. Motilbai, A. I. R. (1986) 
S. I$0; 16S I. C. 202. 

(t) Wefdrai V. Wright, 2 Phillim. 243. 


(«) In re Manji Jetha, 34 Bom. L. R. (i06; 

A. I. R. (1982) B 270. 

(o) Jn re N. C. Viegas, 1 B. H. C. R. 103. 
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Under sec. 8 of the Administrator-General’s Act No. Ill of 1913, the Adminis- 
trator-General has a right to letters of administration other than letters pendente 
lite in preference to that of (a) a creditor ; or (i>) a legatee other than an universal 
legatee ; or (c) a friend of the deceased. 

The section only comes into operation when no executor has been appointed or 
if appointed he declines to act. So long as he has not refused to act this section 
will not apply (w). 

235. Letters of administration with the will annexed shall 
citatioa before not be granted to any legatee other than an 

aiant of a<itTiini<.- universal or a residuary legatee, until a citation 

tration to legatee , , . , * .'i 

other than uni- has been issued and published in the manner 
versa! or residuary, hereinafter mentioned calling on the next-of-kin 
to accept or refuse letters of administration. 

\This is se(. 199 of the Succesnon Act X of I860 and sec. 22 of the Piohate and Adinimshation 
Act V of 1881.] 

Compulsory Citation. — Citations are of two kinds — compulsory and optional. 
Citation required under this sec. is compulsory or special. In all these oases where 
a party has a prior title to a grant, a citation must be issued to him before granting 
letters of administration to any other person. Therefore, the executor, if there 
be one, must be cited before a grant to a residuary legatee, unless the executor has 
renounced executorship, (sec. 229), A residuary legatee must be cited before a 
grant to the next-of-kin, and the next-of-kin 7nust be cited before a grant to a 
legatee other than an universal or residuary legatee, and»so on through all the 
gradations of priority. 

A citation answers two purposes ; it either compels a representation to be 
taken by those who are primarily entitled to it, or where they do not take it the 
})rocess provides a substitute for a voluntary renunciation on their part, (Coote’s 
Probate Practice, 12th Edn., p. 242). 

236. Letters of administration cannot be granted to an}^ 

To ^\ho^l admi- who is a minor or is of unsound mind, nor 

nistration may not to any association of individuals, unless it is a 
be granted. Company Avhich satisfies the conditions prescribed 

by rules to be made by the Provincial Government in this behalf. 

\llns IS sec. 189 of the Succession Act X of I860 and sec. 13 of the Probate and Administration 
Ait V of 18S1.] 

This section as originally enacted has been amended by the following Acts. 
By Act XVIII of 1927 the words “nor unless the deceased was a Hindu, Muham- 
madan, Buddhist, Sikh or Jaina or an exempted person, to a married woman with- 
out the previous consent of her husband” were omitted. By Act XVII of 1931 
the following words were added, “nor to any association of individuals unless it is a 
<*ompany which satisfies the conditions prescribed by rules to be made by the 
Governor-General in Council in this behalf.” The words “Governor-General in 
Council” were deleted and “Provincial Government” substituted by the Govern- 
ment of India (adaptation of Indian Laws) Order 1937. 

As to the persons entitled to the grant of letters of administration see sections 
218 and 219, This section is similar to sec. 223. Just as probate cannot be granted 

(w) Viramma v, Seshamma, 54 Mad. 266 ; 60 M. L. J. 264. 

28 
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to a mitior or to a person of unsound mind, letters of administration cannot be 
granted to a minor or to a person of unsound Unind. 

(a) Minor. — Letters of administration cannot be granted to a minor, nor can 
an a})plioH.tion be made under sec. 246 by a guardian of the minor durante minore 
cetate for the use and benefit of the minors who are not solely entitled to the estate 
of the intestate. Sec. 246 will come into operation if the minor is solely entitled to 
the estate of the intestate(j’)* 

(b) Lunatic. — The same disability which applies to a minor applies to a 
luna tic person entitled to administra tion in case of intestacy. Sec. 246 will apply if 
the lunatic is solely entitled to the estate of the intestate. 

(c) Association, — (See commentary to see. 223). 

CHAPTER 11. 

Of Limited Grants. 

Under this Chapter limited grants are of : — 

I. Grant Limited in Duration — Secs. 237 to 240. 

II. Grant for the Use and Benefit of others — Secs. 241 to 247. 

III. Grant for Special Purposes — Secs. 248 to 254. 

IV. Grant with Exception — Secs. 255 to 256. 

V. Grant cceterorum or Grant of the Rest — Sec. 257. 

VI. Grant de bonis non — Secs. 258 to 259. 

VII. Cessate Grants or Supplemental Grants — See. 260. 

Grants limited in duration. 

237. When a will has been lost or mislaid since the testa- 
tor’s death, or has been destroyed by wrong or 
or draitofioLwiiL accidciit and not by any act of the testator, and a 
copy or the draft of the will has been preserved, 
probate may be granted of such copy or draft, limited until the 
original or a properly authenticated copy of it is produced, 

\TkiH is sec. 20S of the Successioti Act X of 1865 and sec. 24 of the Probate and Administration 
Act V of 1881.] 

Probate of Lost Will. — When a testamentary instrument has been lost or 
destroyed in such a way as not to effect a revocation, probate may be granted of a 
copy thereof upon proof of the due execution and attestation of the instrument 
limited until the original or an authenticated copy is produced(^). The word “lost’’ 
means lost either in the testator’s lifetime or since his death ; the word “mislaid” 
is qualified by the expression “since the testator’s death This interpretation 
appears to be doubtful as the natural interpretation seems to be that the expression 
“since the testator’s death” governs both the words “lost” and “mislaid.” It 
would seem, therefore, that if the will is lost in the testator’s lifetime the presump- 
tion would be that it was revoked unless there is evidence to rebut the presump- 
tion(a). According to the English law when even if the will was last truced to the 

(jp) In re Ye^hsoantihai Vijaykaty 81 Bom. L. (s) Sarat Chandra v. Golap Sundari, 18 

B. 999; Virnmma v. Seshamma, 54 Mad. C. W, N. 527. 

266. (a) Anwar Ilossein v. Secretary of State, 81 

(y) In the goods of L. P. D. Broughton, 29 Cal. 885. 

Cal. BU. 
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possession and is not forthcoming at his decease, there is a prima facie presumption, 
in the absence of circumstances tending to a contrary conclusion that the testator 
destroyed it animo revocandi, (Halsbury, Vol. 28, p. 572). Attention may be drawn 
in this connection to the next section where the words ‘"since the testator’s death” 
do not occur. 

Draft Will. — If an authenticated copy of the will is not forthcoming but the 
draft of the will is preserved, it may be admitted to probate. 

The petitioner must prove that the original will was lost since the death of the 
testator ; if he fails to prove this fact to the satisfaction of the Court, probate will 
be refu&ed(5). 

Probate. — In this section and m section 288 the "word “Probate” is used. 
It is only when an executor applies for grant of a lost will that probate will be issued. 
If any other person applies, he must apply for letters of administration wdth a copy 
or draft of the will annexed. In Anwar Hossein v. Secretary of State for India(c), 
application was made for letters of administration with the will annexed, and the 
will was alleged to be not foi'thcoming ; letters of administration with the copy of 
the will annexed were ordered to be issued limited until the original will was 
produced. 

Procedure. — ^The procedure is to annex a true copy of the will to the petition 
and the Court will determine whether there was a wall of the testator in existence at 
his death, the circumstances as to its not forthcoming and whether the copy annexed 
is the true copy thereof((i). The applicant must prove («) the due execution of 
the wall (b) that the will w'as in existence at the testator’s death and it has been 
lost since then and (c) the copy is a true copy. 

Evidence. — person relying on a lost will must not only show that there was 
a wall, but must also show what were its terms(c). According to the rule in Welch v. 
Phillip$(f) a wall duly executed and traced to the testator’s possession is not forth- 
coming at his death, the presumption is that it was destroyed by himself. But 
in India this presumption is not applied. In Babu Lai v. Baijnath{g), both parties 
failed to prove their respective allegations regarding the destruction of the will 
and as the original wall w^as not forthcoming, it w^as held to be lost or misplaced 
and letters of administration with a copy of the will annexed were ordered to be 
granted. If a copy of the lost will is admitted as secondary evidence under sec. 65 
of the Indian Evidence Act (I of 1872) and it is produced from proper custody and 
is over thirty years old, then the signature authenticating the copy alone may be 
presumed to be genuine under sec. 90 of the Evidence Act. But it is essential 
that the proof of the due execution and attestation of the original will must be 
tendered(/i). The petitioner must in the first instance prove that the original was 
in existence at the testator’s death and has been lost or mislaid since the testator’s 
death(i) and the secondary evidence may be given to prove the lost will(J). 

238. When a will has been lost or destroj^^ed and no copy 
Probate of con- been made nor the draft preserved, probate may 
tents of lost or be granted of its contents if they can be established 
destroyed wiU. evidence. 


(h) Efari v. Poderi^ 55 Cal. 182 ; A. I. R. 
( 19‘:8 ) C. 307. 

(c) 31 Cal. 885. 

(d) IshuT Chunder v. Doyamoyc, 8 Cal. 864 
at p. 808. 

(e) Cyril v, AHtaide% A, I. R. (1941) 
R. 33. 

(/) 1 Moo P. C. 299. 


(g) A. I. R. (1946) Pat. 25 

(h) Basan Singh v. Brijraj, 37 Boni. L. R. 
805, 

(* ) Efari v. Podei, 55 Cal. 482. 

(j) Mahomed Hussain v. Babu Kishva Nan- 
dan, 6t I. A. 250 at 261-262 ; 39 Bom. 
b. R. 979 ; A, I. R. (1939) P. C. 233. 
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[This h sec, 209 of the Succession Act X oj 1S6 j and sec . 2o of the F) abate and Administration 
Act V of 1881, \ 

The word ‘‘destroyed” means dcsti'oyed after the testator’*- death or in his 
lifetime by another person without his consent or by himself without intention. 
In such a ease if no copy or draft has been preserved, probate may be granted of its 
contents or of its substance and effects, if they can be established by evidence. If 
a portion of the contents of the lost will is proved and not the whole, probate may 
be granted of such portion(/r). Oral evidence will be admissible to prove such 
contents and even post testamentary declarations of the testator as to the 
contents of the will will be admitted as secondary evidence of the contents(0. 
(Williams on Executors, 12th Edn., p. 260). Probate can be granted of a portion 
only of the will to the extent to wliich the contents arc proved when other 
portion is \ost{m). 

Evidence. — The contents of a lost will may be proved by secondaxy evidence. 
Such evidence may be — 

(a) declaration verbal or wriltcn made by the testator either conLcniporanc- 
ously with or prior to the execution of his will. As to the declax'ation of a testator 
as to the contents of the will made afte?' its execution the decisions are conflicting, 
(see Williams on Executors, 12th Edn., pp. 227-228). The question is not settled ; 
the decision in Sugden v. Lord St Leonards(n), where such declarations were 
admitted in evidence has not been overruled. 

[b) Where the question is whether the lost will contain a clause revoking 
all previous wills, the evidence to be required is the best evidence of which the 
nature of the case admits. 

{c) Evidence of a single witness would be suiricient if his veracity and 
competency is unimpeached(o). 

Practice. — If the original will is lost and its terms proved to the satisfaction 
of the Court by secondary evidence a copy of such terms should be annexed to the 
probate or letters of administration as the case may be(p). 

239. When the will is in the possession of a person residing 
ih'obate of copy province in which application for probate 

where original is made, wlio has refused or neglected to deliver it 
up, but a copy has been transmitted to the executor 
and it is necessary for the interests of the estate that probate should 
be granted without waiting for the arrival of the original probate 
may be granted of the copy so transmitted, limited until the will 
or an authenticated copy of it is produced. 

\This is sec. 210 of the Succession Act X of I860 and sec, 26 of the Probate and Admhustration 
Act r of 1882.] 

This section only applies and the production of the original will is dispensed 
where the will or codicil or both are in the custody of a person residing abroad 
and is detained in a foreign country, but a copy of it is sent to this country. In such 
a case probate may be granted of such copy of the will to the executor, limited to 

(fr) Kedar Nath v. Sarojini, 26 Cal. 634. (n) 1 P. D. 154. 

(0 Sugden v. Lord St, Leonards, (1876) 1 ( 0 ) Sugden v. Lord St, Leonards, (1876) 1 

P, D. 154 ; Woodward v. Gouldstone, 11 P. D. 134 ; Harris v. Knight, 15 P. D. 

App. Cas. 169. 170. 

Xm) Kedar Noth v. Sarojini, 26 Cal. 634 ; (p) Suhumari Gupta v. Bharat Mandat, 20 

Kedm Noth v. Kaj Kumar, 64 C. L. J. C. L. J. 148. 

394 ; A. I. R. (1939) C. 674. 
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the time until the original or a certified copy thereof is produced (g). But if the 
person in whose possession the will is, resides within the province, he may be 
compelled to produce the will either by citation if he is an executor or by a 
summons. The Court will on the application of one who is next of kin of the 
deceased order the person in possession of the will to bring and deposit it in Court 
for the purpose of being inspected and a copy thereof taken by the applicant(r). 
The Court will not compel the applicant in such a case to prove the will(5). 
Even a solicitor has no lien on the original will executed by his "'lient and he cannot 
refuse the production of 

Procedure. — ^According to the English practice the executor should make an 
affidavit <?howmg the manner in which the copy was transmitted to him, that a 
better or more authentic copy does not exist in this country and that it is essential 
for the interest of the estate that the probate be forthwith granted (w). See CooteS 
Probate Practice 13th Edn., p. 120. 

240. Where ao will of the deceased is forthcoming, but there 

is reason to believe that there is a will in existence, 
untif^ produced! letters of administration may be granted, limited 
until the will or an authenticated copy of it is 

produced. 

[This is sec, 211 of the Succ€s<iion Act X of I860 and sec. 27 of the Probate and Administration 
Act V of 1881.] 

A person who applies for letters of administration is required to swear that 
the deceased died intestate. It sometimes happens that the party cannot in cons- 
cience take the oath, for he may know or have reason to believe from the deceased’s 
observations or from the information of others that there was a will in existence 
subsequently to the deceased’s death. If no copy of the will can be produced and 
its contents cannot be substantiated he may take administration limited until 
the original or an authentic copy is produced(5y). 

Grants for the me and benefit of others having right. 

241. When any executor is absent from the province in which 
Administration ^.pplication is made, and there is no executor within 

witii wiu ann4cd! the province willing to act, letters of administration, 
to attorney of ab- with the will annexed, may be granted to the attor- 
ney or agent of the absent executor, for the use and 
benefit of his principal, limited until he shall obtain probate or 
letters of administration granted to himself. 

[This is sec. 212 of the Sticcession Act X of I860 and sec. 28 of the Probate and Administration 
Act V of 1881. Under sec. 212 the word attorney ” alone appeared ; under sec. 28 the xoord 
“ agent ” appeared. The words “ attorney or agent ” are both used in this section.] 

GRANT FOR THE USE AND BENEFIT OP OTHERS. 

Administration “ durante absenfiaf' This section deals with the subject 
of grant of administration with the will annexed to an attorney or agent when the 
executor is absent; sec. 242 deals with the same subject when there is no executor,but 

(q) In the goods of Lemme, (1892) P. 89. 234. 

(r) In re Balkrishna Ganpatji, 1 B. H. C. R. (t) Georges v. Georges., 18 Ves. 294. 

114 . (u) In> re Nobodoorga, 7 C. L. R. 387. 

(s) In re Tiruvalur Mudali, 1 M. H. C. R. (t)) In the goods of Metcalfe, 1 Add. 348, 
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the person entitled to the grant in the absence of the executor is absent from the 
province and sec. 243 deals with the same subject in ca^^c of intestacy. Where the 
executor is absent, from the province, letters of administration with the will annexed 
may be granted to the duly constituted attorney or agent of the executor for the 
use and benefit of his principal Imiied until he obtains probate or letters of ad- 
ministration. It is only when the executor is absent from the province that letters 
of administration under this section can be granted to an attorney or agent. If 
the executor is residing within the jurisdiction, the Court wull not grant administra- 
tion to his attorney or agent for his use and benefit(tc). Under this section the 
attorney must be residing within the province(£t!). (See Bombay High Court 
Rule 628). 

The word “ attorney ” means a duly constituted attorney holding a power of 
attorney from the executor for his use and benefit. The power of attorney is 
revocable and when the executor revokes it and desires probate, the Court is bound 
to grant it to him. The power may be general or special. But the power must be 
duly executed and attested, (see secs. 82 & 85 of the Evidence Act and the Powers 
of Attorney Act VII of 1882). The power of attorney shall be annexed to the 
petition and evidence shall be given of its due execution. A power of attorney 
executed before a notary public would be sufficient if the notary has made the usual 
declaration on the power and no affidavit of identification is necessary( 2 /). 

When there are two or more executors, and if the attorney is appointed by 
one of them only, no grant will be made to the attorney until the other executor or 
executors has or have renounced, or have been cited. A joint grant has been 
allowed to two attorneys of two executors (each executor appointing his owui 
attorney) for the use, etc., of the executors during their joint lives so as to c(‘ase 
on the death of either of the constituents or the attorneys, or upon either execu- 
tor applying for probate. (See Coote’s Probate Practice, 16th Edn., p. 188). 

If the power of attorney contain a power of substitution and the attorney 
exercises it the substitute may take the grant. (See Stoke’s Succession Act, p. 147). 

On the return of the executor to the province and applying for probate, the 
grant durante absentia ceases and expire** and there is no necessity to expressly 
revoke such granti^s). Also, on the death of the absent executor, the letters of 
administration cease to be of any force, and the administrator cannot make a good 
title if he sells the property of the deceased, unless he can warrant to the purchaser 
that the executor is alivc(a). 

But so long as the grant is subsisting an administrator under this section is 
the legal representative of the deceased and has all the powers of an ordinary 
administrator. 

When once probate is granted to an executor and the executor goes abroad, no 
letters of administration to his attorney can be granted under this section, but under 
sec. 252 letters of administration for the purpose of becoming a party to a suit to 
be brought against the executor or administrator may be gTanted(^). 

Under rule 628 of the Bombay High Court Rules an application for letters of 
administration or administration with the will annexed may be made by a constitut- 
ed attorney of a person residing out of the province provided that such constituted 
attorney resides within the province and that such application is made through an 


(w) In the goods of Burch, 2 Sw. & Tr. 139. 

(x) In re Nesbitt, 4 B. L. R. app. 49 ; In the 
goods of Lickie, 15 B. L. R app, 8. 

(y) In the goods of Mylne, 33 Cal. 625 ; Chods 
of Benderson, 22 Cal. 491 ; In re Sladen, 
21 Mad. 492 ; (dissenting from 16 Cal. 

of William Rennie, 40 Cal. 74 ; 


Venkatrama v. Sundarambal, 42 Bom. L. 
R. 412. 

(z) In the goods of Cassidy, 4 Hagg. 360. 

{a) Webb V. Kirby, 7 De. G. M, & G. 381. 

(b) See sec. 251 ; see also, In the estate oj 
Thomas, (1912) P. 177. 
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attorney of the Court. It is the uniform i)ractice of the Bombay and Calcutta 
High Courts to grant letters of administration with the will annexed under this 
section to the attornejr or agent of the executor without requiring him to give 
security under sec. 228(6‘). On the other hand the Allahabad High Court has 
adopted a contrary view(d). The question came up before the Madras High 
Court in In re W. H, Sell{e) and the Court adopted the view of the Bombay and 
Calcutta High Courts. It was held that sec. 228 was in chapter I of Part IX of the 
Act which contains general provisions with regard to the grant of probate and 
letters of administration. Sec. 241 falls in Chapter II which deals with limited grants. 
It may also be noted that under sec. 291 an administrator under this section is not 
required to execute an administration bond. 

242. When any person to whom, if present, letters of admini- 
Administration, stration, with the will annexed, might be granted, 

To^ittorncy ^of absent from the province, letters of administra- 

sent person who, if tion, with the will annexed, may be granted 
StiedtoTdmi^! attorney or agent, limited as mentioned in 

sier. section 241. 

[Thh is 9fc. 213 of the Succession Act X of 1865 and sec. 29 of the Probate and AdminUiration 
Act V of 1881.] 

This section deals with the case where any person entitled to the letters of 
administration with the will annexed is absent from the province. In such case 
letters of administration with the will annexed may be granted to his attorney or 
agent limited as mentioned in the last section. 

243. When a person entitled to administration in case of 

intestacy is absent from the province, and no 
lol^mey'^of 'X person equally entitled is willing to act, letters of 
sent person entiii^ administration may be granted to the attorney or 
cLeofTntertaey/" agent of the absent person, limited as mentioned 
in section 241. 

\This is sec. 214 of the Succession Act X <f 1865 and sec. 30 of the Probate and Admbmtr ation 
Act V of 1881.] 

This section deals with the case when a person entitled to the grant of letters 
of administration in case of intestacy is absent, and no other person equally entitled 
is willing to act. When all the next-of-kin reside-out-of the province then 
administration may be made to their attorney or agent. 

244. When a minor is sole execubor or sole residuary legatee, 

. , . _ . . letters of administration, with the will annexed, 

during minority of Hiay be granted to the legal guardian of such minor 

^iuai ^Icoatee' Other person as the Court may think fit 

si( uaiy esa ee. the minor has attained his majority at which 

period, and not before, probate of the will shall be granted to him. 

[This is sec. 215 of the Succession Act X of 1865 and sec, 31 of the Probate and Administration 
Act V of 1881,] 

Administration ''durante 'minor e aefaie ,^' — ^This section applies when the 
minor is the sole executor appointed by the will or sole residuary legatee. Sec. 245 

(c) In the goods y.Leckie^ 15 B. Ij. R. Appx. 8. (e) (1940) Mad. 820 

(d) p905) A. W. N. 251. 




440 


THE INDIAN SUCCESSION ACT. 


[Secs. 


applies if all the executors arc uiiiiors or if all tlic residuar> Ie^^ate(‘s arc uiiuors. 
This section does not aply if there are more than one executor <ind one of them is a 
major or m case of residuary legatees if one of them is a minor, hee*aus(^ he who is 
of full age may act as executor. 

When the minor is the sole executor or the sole residuary legatee, letters of 
administration cannot be granted to him (see sec.23C); but under this section grant 
of letters of adininistration with the will annexed may be made to his legal guardian 
and not to the natural guardian, or to such other person as the Court may think 
fit until the minor shall attain majority. This sort of administration is called 
“administration durante minore aetatey The expression ‘‘legal guai'dian” means 
a guardian appointed under the Guardian and Wards Act VIII of 189()(/). If 
there is a legal guardian of the person of the minor and another of the property of 
the minor, the latter is entitled to the grant, (see see. 246 where the words, “care of 
liis estate” are used). The Court of Wards is not a legal guardian(g). If the natural 
guardian wants to apply under this section he must first take proceedings under the 
Guardian and Wards Act to be appointed legal guardian(/?). A guardian appointed 
by the father under sec. 60 of this Act would be a legal guardian within the meaning 
of this section. It is in the discretion of the Court to grant or refuse to grant letters 
of administration under this section to the legal guardian. The words “such 
other person as the Court may think fit” empower the Court to exclude Itie legal 
guardian. The Court will refuse the grant to a guardian (a) where he is very poor, 
(6) where he is very old or (e) where he is insolvent. 

Determination of the Grant. — A grant of administration durante minore 
aetate contains the limitation “until he shall attain the age of majority.” Such 
age will be the completion of 21 years if a guardian under the Guardian and Wards 
Act (1 890) is ajipointed. In other cases it will be the completion of 1 8 years. The 
grant determines on the minor attaining the age of majority or if the minor dies 
under age. If the minor dies before attaining majority letters de bonis non may 
be granted under sec. 258(z). The grant determines whether the minor takes out 
]H'obate or not after attaining majority. If he does not the estate remains without 
any legal representative. 

An administrator durante minore aetate has all the powers of an ordinary 
administrator while the minority lasts ; the only limitation is 
Poweis of an ad- minority of the person, there is no other limit( /). He is 

ininoiity. Sec.^314^ ordinary administrator, he can pay the debts, sell or 

mortgage the estate, pay legacies, and do all other acts in 
due course of administration. Vis-a-vis the minor he is a trustee and is accountable 
to the executor when probate is granted (/c). 

245. When there are two or more minor executors and no 

AdminisLr ition attained majority, or two or more 

duUn^iXority residuary legatees and no residuary legatee who has 
several exeeutois or attained majority, the grant shall be limited until 
resi uary esfatecs. them shall have attained his majority. 

[This is sec. 216 of the Succession Act X of 1866 nnd sec. 32 of the Probate and Administi ation 
Act V of 1881.] 

This section deals with the case of two or more minor executors and two or 
more minor residuary legatees and none has attained majority. In such a case 

(/) Bhagwali v. Bahuria^ (1920) Pat. 182 ; 5 the goods of Nirojini Debi^ 34 Cal. 706. 

Pat. L. J. 347, (t) In the goods of Girris Chandra Mitter, 6 C. 

(g) Ganjasur Koer v. The Collector of Patna, W. N. 581. 

25 Cal. 795. (j) Be Cope, 16 C. D. 49. 

{h) Viramma v. Seshamma, 54 Mad. 266 ; In (k) Barada v. Gajendra, 13 C. W. N. 557. 
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an administration dwante minore atate may also be granted limited until any 
one of them attains raajority(l). On any one attaining the age of majority and 
prolong the will the grant determmes. 

246. If a sole executor or a sole universal or residuary 
Administration legatee, Or a pcrson who would be solely entitled 
tor use and benefit to the estate of the intestate according to the rule 
of lunatic or inmoi. distribution of intestates’ estate applicable 

in the case of the deceased, is a minor or lunatic, letters of ad- 
ministration, with or without the will annexed, as the case may 
be, shall be granted to the person to whom the care of his estate 
has been committed by competent authority or, if there is no 
such person, to such other person as the Court may think fit to 
appoint, for the use and benefit of the minor or lunatic until he 
attains majority or becomes of sound mind, as the case may be. 

[This is sec. 2J7 oj the Succession .Let X of 1865 and sec. 33 oj the Probate and Administration 
Act V of 1881.] 

This section has been amended by the addition of the word “minor’’ by the 
present Act. Under sec. 217 of the Succession Act of 1865 the word “minor” did 
not occur but the word occurred in sec, 33 of the Probate and Administration Act. 
The ejffect was that as regards persons governed by the Succession Act in case of 
intestacy, if the minor was solely entitled to the estate of the intestate, there was no 
provision for grant of letters of administration on his behalf. If the minor was sole 
executor or sole universal or residuary legatee grant could be made under sec. 215, 
(present sec. 244). The insertion of the word ‘‘minor” was to supply this omission. 
But it has created overlapping so far as the minor sole executor or sole residuary 
legatee is concerned, as sec. 244 has already provided for this contingency. So far 
therefore as this section is concerned the word “minor” should be confined to the 
case of intestacy. This section will only apply when the minor is solely entitled 
to the estate of the intestate(w). Granting of letters of administration under this 
section does not extend the age of majority upto 21 years under the Indian Majority 
Act IX of lS75(n). 

Administration for the use and benefit of a lunatic. — If a sole executor 
or a sole universal or residuary legatee, or a person solely entitled to administration 
in case of intestacy is a lunatic, letters of administration with or without the will 
annexed as the case may be, may be granted to his committee, or if there be no 
committee to any other fit person for the use and benefit of the lunatic limited, 
until he shall become of sound mind. Where a sole executor becomes a lunatic 
after the grant of probate and before completion of administration the Court will 
grant letters under this section. 

Under this section it is not necessary that the executor or the residuary legatee, 
etc., should have been adjudged a lunatic by the Court. When the executor, etc., 
has not been adjudged lunatic, the Court requires affidavits stating the fact of 
lunacy, and that no inquisition has been made, and, of course, no committee 
appointed. 

His Powers. — ^An administrator appointed under this section has all the 
powers of an ordinary administration. Although sec. 314 only mentions “minority” 
the principle of that section applies to an administrator for the use and benefit of 
a lunatic. 


(/) Madhavraov. Maneklal, 2 Bom. L. R. 797. A. I. R. (1929) B. 397. 

(m) In re Yeshwnntihai, 31 Bom. L. R. 999 ; (n) Lakshma v. Tayagaraja, 24 M. L, J. 450. 
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Determination of the Grant. 

When administration has been granted under this section for the use and 
benefit of a lunatic, the grant ceases on the latter becoming sane, and he may take 
probate of the will or letters of administration as the case may be. The grant also 
ceases if the lunatic dies without recovering. 

But if the administrator die, before the recovery of the lunatics further admi- 
nistration is granted to some other person for the use and benefit of the lunatic. 

If the lunatic die, the grant made for his use and benefit ceases and adminis- 
tration (with the will annexed) de bonis non is granted to some other person 
having interest, (Coote’s Probate Practice, 16th Edn., p. 247). 

Procedure. — The correct procedure under this section is to file two applica- 
tions (1) to be appointed as the proper person to represent the lunatic and (2) an 
application for grant of letters(o). 

247. Pending any suit touching the validity of the will of 
a deceased person or for obtaining or revoking any 
probate or any grant of letters of administration, 
the Court may appoint an administrator of the 
estate of such deceased person, who shall have all the rights and 
powers of a general administrator, other than the right of distri- 
buting such estate, and every such administrator shall be subject 
to the immediate control of the Court and shall act under its 
direction. 

[This is sec. 218 of the Succession Act X of 1863 and sec. 34 of the Probate and Administiatinn 
Act V of 1881.] 

Administration ''pendente lite '' — Under English law sec. 163 of the 
Judicature Act, 1925. provides that “where any legal proceedings touching the 
validity of the will of a deceased person or for obtaining, recalling or revoking any 
grant are pending, the High Court may grant administration of the estate of the 
deceased to an administrator who shall have all the rights and powers of a genei'al 
administrator, other than the right of distributing the residue of the estate, and 
every such administrator shall be subject to the immediate control of the Court 
and act under its direction.” 

Sec. 247 is exactly the same as above except that instead of the word “suit” 
occurring in this section, the expression “legal proceedings” is used which is more 
appropriate as probate proceedings are not strictly and technically suits. 

The practice of the English Court is to appoint an administrator pendants lite 
in all cases where the Court of Chancery would appoint a receiver ; but the Court 
must be satisfied as to the necessity of such an appointment and as to the fitness of 
the proposed administrator. If there is an executor whose appointment is not 
questioned and who is capable of discharging his duties, the Court will not appoint 
an administrator under this section(p). 

To found jurisdiction there must be an action actually pending in the Probate 
Division. Mere filing of the caveat does not constitute an action within the meaning 
of this section but if an affidavit in support of the caveat is filed and the petition 

(oy Ma Chit v. Kyaw Maung^ A. I. R. (1938) 

K. 128. 

(p) M^rUmer Po/idL L. 2 P. & D. 85 ; 


Paniwang v. Dwarkadas^ 35 Bom. L. R. 
700. 
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turned into a suit, it will be legal proceedings and an administrator may be appoint- 
ed if it is just and proper to do so(^). In Wright v. Rogers{r) letters of administra- 
tion pendente life were granted to the executors. 

In Nirod v. Cliamatkanni{s) it was held that an application under this section 
can only be made by the parties to the suit. According to the English practice, 
however, such an application may be made by any person interested in the estate, 
and even by a creditor of the deceased(0* 

An administrator appointed under this section is an appointee of the Court 
and is not a nominee of the party to the suit. He is under the immediate control of 
the Court and must act under the directions of the Court(w). His functions com- 
mence from the order of appointment and terminate when final order is made in the 
suit, and if there is an appeal, until the final order of the Appeal Court(u). An 
administrator pendente lite may be appointed pending appeal(sx;). If there is no 
appeal his appointment terminates with a decree pronounced in favour of a will and 
does not continue until the executors obtain probate, and the case is not altered if 
there are no ex:eeutors(eT), (Williams on Executors, 12th Edn., pp. 351-857). 

His Powers. 

An administrator pendente lite has all the rights and powers of a general 
administrator except the right of distributing the estate. He renders himself liable 
if he intermeddles with the estate after his functions cease(2/). An administrator 
pendente lite discharges his duty to account when his accounts are complete and 
does not contain false or fraudulent entries or omissions(js). He has power to 
receive and recover debts and file suits for the purpose(a). He can be sued without 
any leave from the Court(6). His position is similar to that of a receiver with 
this distinction that the administrator pendente lite represents the estate of the 
deceased for all purposes except distribution(c). 


Grants for special purposes. 

248. If an executor is appointed for any limited purpose 
specified in the will, the probate shall be limited to 
Probate limited that purpose, and if he should appoint an attorney 
in or agent to take administration on his behalf, the 

letters of administration, with the will annexed, 
shall be limited accordingly. 

[This is sec, 219 of the Succession Act X of 1865 and sec, 35 of the Probate and Administration 
Act V of 1881,i 

ADMINISTRATION LIMITED FOR SPECIAL PURPOSES. 

Probate for special purpose. — If an executor is appointed for any limited 
purpose. e,g., for the purpose of administering the estate of another testator whose 
sole or surviving executor the deceased was, the probate shall be limited to that 


(q) Jogendra v. Aftindra, 13 C. L. J. 34; 
Bhuban Mohini v. Kiran, 13 C. L. J. 47 ; 
Brindaban v. Sureswar, 10 C, li. J. 263. 

(r) L. R. 2 P. & D. 179. 
is) 19 C. W. N. 205. 

(t) Tichborne v. Tichborne, L. R. 1 P & D. 
730. 

(u) Madavrao v. Mtmeklah 2 Bom. I*. R. 
797. 

{v) Taiflor v. TayJor, C P. & D. 29. 

(w) Sin. Pramila Bala v. Jyotindra^ 28 C. W. 


N. 576. 

(as) Wieland v. Bird^ (1894) P. 262. 

(y) In the goods of Gopal Lai Seal, 7 C. W. N. 
cciv ; Khiiish Chandra v. Badhika, 35 Cal. 
276 ; Madhavrao v. Maneklal, 2 Bom. li, 
R. 797. 

( 3 ) Khitish Chandra v. Osmond^ 39 Cal. 587. 
(a) Walker v. WooUasion^ 2 P- Wms. 589. 

{b) In re Toleman^ (1897) 1 Ch. 866. 

{€} Pandurang v. Dwarkadas, 35 Bom, L. R. 
700. 
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purpose. If such an executor appoints an attoriiey or agent then the grant to such 
an attorney or agent shall be similarly limited. 

If a testator appoint an executor of his will generally and another for particular 
purposes and the general and limited executors both apply for probate at the same 
time, the grant is made in the same instrument, but the powers of each are distin- 
guished, that is to say, probate is therein granted of all the estate of the deceased to 
the general executor, and of that part thereof to the limited executor to which his 
executorship is expressly confined. If the general executor apply before the 
limited executor, the former takes a general probate, and a power is reserved of 
granting probate under limitations to the limited executor. Probate cannot be 
granted of a portion of the estate. 

249. If an executor appointed generally gives an authority 
to an attorney or agent to prove a will on his behalf, 
t^exed’ and the authority is limited to a particular purpose, 
limited to parti- the letters of administration, with the will annexed, 
cukr purpose. shall be limited accordingly. 

[T/m h sec. 220 of the Siiccession Act X of 1863 and see. 36 of the Prohate and Administmtion 
Act V of 1881 with the addiiion of the word “or agent”. \ 

An executor who is unable to apply for probate personally can give a power 
of attorney to an attorney or to his agent. Such power may be general or limited. 
If the power is limited to a particular purpose, the grant shall be limited to that 
purpose and it must be so stated in the grant of letters of administration. Under 
this section the grant can only be of letters of administration with the will annexed 
and not probate. 


250. Where a person dies, leaving a property of which he 
. . . was the sole or surviving trustee, or in which he 

iii^t^to property had uo beneficial interest on his own account, and 
in which person has leaves UO general representative, or one who is 
benefleiai interest, yjj^ablc or unwilliug to act as such, letters of 

administration, limited to such property, may be granted to the 
beneficiary, or to some other person on his behalf. 

[This is sec. 221 of the Snccession Act X of JS6 j and sec. 37 of the Probate and Adiyiinistration 
Act V of rS81.\ 

Administration of Trust Property. — This cection applies where the dece- 
ased is the sole trustee or the last surviving trustee and the trust remains to be 
administered. The legal estate being vested in him the beneficiary or some other 
person on his behalf may apply for grant of letters of administration limited to the 
trust property. This section applies only when the deceased had the legal owner- 
ship of the property which he held in trust. AMohant is the owner of the property 
of the Muth and on his death a person claiming to be his successor in office cannot 
apply for administration in respect of the Muth property under this section(d). 

Persons entitled to grant under this section are — 

(a) A new trustee duly appointed or his nominee. 

(b) The beneficiary. An idol is a beneficiary (e). 

(c) Some person on behalf of the beneficiary. 


{d) tiCd V, Ja^amohanf U C. W. N. 798. 


(c) Bcmjit Singh v. Jagmnath, 12 Cal. 37$. 
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(d) A partner in respect of property of the partnership standing in fhe 
name of the deceasedf/). 

A person obtaining a limited grant under this section docs not by virtue of it 
acquire nor has he power rightfully to dispose of any interest outside the limits of 
the grant(g). 

251. When it is necessary that the representative of a 
Admiiiis M • psi’son deceased be made a party to a pending suit, 

iMtedTo'^suii!^'”” the executor or person entitled to administra- 

tion is unable or unwilling to act. letters of ad- 
ininistration may be granted to the nominee of a party in such suit, 
limited for the purpose of representing the deceased in the said suit, 
or in any other cause or suit which may be commenced in the same 
or in any other Court between the parties, or any other pai’ties, 
touching the matters at issue in the said cause or suit, and until a 
final decree shall be made therein and carried into complete execu- 
tion. 

[This Ls sec. 2^2 of the Succesnoii Act X of 1863 and sec. 38 of the Probate and Adniinisitation 
Act V oj 1881.] 

Administration Limited to Suit. — Where it is necessary that the repre- 
sentative of a deceased, person should be made a party to a suit, and the executor 
or administrator is unwilling to act, letters of administration may be granted to a 
nominee of the party limited for the purpose of representing the deceased in such 
suit. The suit may be one already filed or intended to be hled(/i). An administra- 
tor appointed under this section is called administrator ad litem and is to be 
distinguished from an administrator pendent life under sec. 247. An administrator 
ad litem is appointed when there is no one to represent the estate in the suit. He is 
a necessary party to the suit. An administrator pendente lite is not necessarily a 
party to the suit. He is appointed to safeguard the estate pending the suit and 
th*^ determination of the question of the validity or invalidity of the w'ill. 

An administrator under this section has only authority to carry on the suit ; 
he has no authority to receive the fruits of it(?). 

An application for letters of administration under this section can be granted 
only by the Court within whose jurisdiction the deceased had at the time of his 
death a fixed place of abode or any property(j). 

252. If, at the expiration of twelve months from the date of 
any probate or letters of administration, the execu- 
tor or administrator to whom the same has been 
granted is absent from the province within which 
the Court which has granted the probate or letters 
of administration exercises jurisdiction, the Court 

may grant, to any person whom it may think fit, letters of adminis- 
tration limited to the purpose of becoming and being made a party 
to a suit to be brought against the executor or administrator, and 
carr3dng the decree which may be made therein into effect. 

( f) In re Adarji DalaU 32 Bom. L. R. 570. at 74, 

(5) De Silva v. Be SUva, 5 Bom. L. R. 781*, (i) Inthe goods of DodgsonA Sw% iSrT r.2.'50. 

(on appeal from 4 Bom. L. R. SiO). {j) Fardtinji v. Navajbai, 17 Bom. 089. 

(/i) Khodadad v. Bai Jerhai, (1938) Bom. 04 


Administration 
limited to purpose 
of becoming party 
to suit to be 
l)T ought against 
aclministratoi. 
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\Thh U stc. 233 of the Succession Act X of I860 and sec. 39 of the Pi abate and Administration 
Act V of 1881.] 

This section is founded on the first and third Sections of Statute 38 Geo. 3 c. 87 
(An Act for the Administrator of Assets in cases where the Executor to whom 
Probate has been granted is out of the Realm) and relates to the appointment of 
an administrator ad litem providing a method to carry the decree of the Court in- 
to eifect when the representative is out of jurisdiction. Administration may be 
granted ad litem by the Probate Court with a view to commencing or carrying on 
proceedings on the Original Side. The distinction between this section and the 
previous section is that under the previous section the executor or administrator 
is unable 01 unwilling to act. Under this section an administrator ad litem is 
appointed when the executor or administrator is continuously absent from the 
province for twelve monllis after the grant of probate or letters of administration 
is made. The period of 12 months is mentioned being the executor’s year under 
sec. 337. It would seem, therefore, that if the litigation is started within twelve 
months from the date of grant, this section will not apply, and the executor or 
administrator to whom the grant was made must be sued whether he is in the 
province or is absent from the province. The words “at the expiration of twelve 
months” which also oc^ur in the English statute have been held to mean “at or 
after” the expiration of such period(^). 

Administration limited for becoming party to suit when the executor 
or administrator is absent. — The authority of an administrator appointed under 
this section does not terminate on the death of the executor or administrator, the 
grant being made not for a limited time, but for a limited prupose, viz., for the pur- 
pose of becoming a party to a suit and carrying the decree whi-^h may be made 
therein into effect(/). If the original executor or administrator returns and the 
suit is pending he must be made a party to the suit ; the temporary administrator 
may account, have costs, and be discharged. But payment of a debt to an 
administrator appointed during the absence of the executor is a good payment 
even after the return of the executor, provided the debtor who paid the money 
had no notice of the return(m). 

253. In any case in which it appears necessary for preserv- 
Administratiou ing the property of a deceased person, the Court 
tien^nd^Veberva" whose jurisdiction any of the property is 

tion of dcceased^s situate may grant to any person, whom such Court 
property. think fit, letters of administration limited to 

the collection and preservation of the property of the deceased and 
to the giving of discharges for debts due to his estate, subject to 
the directions of the Court. 

[This i$ sec. 224 of the Succession Act X of 1865 and sec. 40 of the Probate and Administration 
Act V of 1881.] 

Letters of Administration “ad colligenda bopa -'' — ^Letters granted under 
this section are technically called “aef colligenda bona.''^ Ad colligendum bonum 
means for the purpose of gathering up the goods of the deceased. Grant under this 
section is made w'hen there is danger to the estate on account of delay in obtaining 
the full grant. Letters ad collige^um will be granted not only to any one whom the 
Court considers for the occasion eligible, but will also be made to the person s who 
are entitled to a full grant if the interests of the estate cannot wait or to entire 

m ^fh€good8ofBuddy,%P.& P.S30. {m) Walker v. Woollaston, 2 P. Wms. 589. 

(f) Bmn^ord v. TceynUm, 7 Ves. 466. 
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strangers whom mere chance has brought into connection with the affairs, (Coote’s 
Probate Practice, 15lh Edn., p. 172). 

Powers of such administral or are limited by the terms of the grant. Ordinarily 
his powers are to collect and preserve the estate and to give discharges for the debts 
due to the estate, (Halsbury, Vol. 14, p. 204 and Hailsham Edition, Vol. 14, p. 274). 

Wherii a person has died intestate, or leaving a 
will of which there is no executor willing and 
competent to act or where the executor is, at the 
time of the death of such person, resident out of 
the province, and it appears to the Court to be 
necessary or convenient to appoint some person to 
administer the estate or any part thereof, other than 
the person who, in ordinary circumstances, would be entitled to a 
grant of administration, the Court may, in its discretion, having 
regard to consanguinity, amount of interest, the safety of the estate 
and probability that it will be properly administered, appoint such 
person as it thinks fit to be administrator. 

( 2 ) In every such case letters of administration may be 
limited or not as the Court thinks fit. 

\This 19 sec. 225 of the Succession Act X of I860 and sec. 41 of the Probate and Administration 
Act V of 1881.] 

This section corresponds to sec. 73 of the Probate Act, 1857 (20 and 21, Viet, 
c. 77). Grant under this section is made for the protection and preservation of 
the estate of the deceased. A very wide discretion is given to the Court by this 
section as to the person to be appointed administrator. It is open to the Court 
to appoint a public official administrator(w). The Court will decline to exercise 
its discretion if the application is not hona Jide{o). By the Judicature Act, s. 162, 
section 73 is repealed and powers of the Court are curtailed. 

Appointment as administrator of person other than one who under ordinary 
circumstances w^ould be entitled tb administration is made only 'wherever it shall 
appear to the Court to be necessary or convenient, that some person other than the 
person who under ordinary circumstances would be entitled to a grant of administration. 

Before appointing an administrator under this section the Judge will take the 
following elements into consideration : {a) consanguinity, (b) amount of interest, 
(c) the safety of the estate, and (d) probability that it will be properly 
administered(jp). If the Court is once satisfied with regard to these elements, 
the Court has no power to order that another person who has no present interest 
should be associated with the applicant(g). 

The Court will appoint an administrator under this section in the following 
cases — 

(а) In case of intestacy. 

(б) In case of will if there is no executor or if the executor is unwilling or 
incompetent or is absent. 

(n) K. J. John V. CoUe^’tor of Malabar, A. I. (p) Sivadas v. Surendra, 40 C. L. J. 24. 

R. (1944) M. 189. (7) Annapurna Y.Kallayani Dasi,2\C2i\. 

(0) Narendra v. Charu Chandra, 12 C. W. N. See also In re Kamineymoney,2ACs^.. 097. 

747. 
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3By this section most extensive powers are given to the Court. Graxit under 
this section is discretionary and will be made if a case for protection or preservation 
of the estate is made out(r). This section will not apply when there is an executor 
who is willing and competent to act. 


Grants with escception. 


Probate or admi- 
nistration, with will 
annexed, subject to 
exception. 


255. Whenever the nature of the case 
requires that an exception be made, probate of a 
will, or letters of administration with the will annex- 
ed, shall be granted subject to such exception. 


\Tkifi in see. 226 of the Snccession ActX of 1865 and sec. 42 of the Probate and AdminisUation 
Act V of JSSL] 

As a general rule probate is granted of the entire estate and of the entire will. 
This section deals with the grant of probate or letters of administration with 
the will annexed with exception. Exceptions are oC tw>’o kinds : (1) exception as 
regards part of the estate of the deceased, and (2) exception as regards portion of the 
will of the deceased. This section is taken from Cooto’s Probate Practice, loth 
Edn., p. 176. The words there used are “whenever the nature of the case and 
the law requires. In this section the words “and thel aw” are omitted. Strictly 
speaking the exception contemplated by this section is part of the property and 
not part of the will (see Basu’s Succession Act 2nd Edn., p. 945). 


(a) Exception as to the part of the Property. — Rule 627 of the Bombay 
High Court Rules provides that except by order of the Judge no person entitled 
to a general grant will be permitted to take a limited grant. This section enacts 
that where the nature of the case requires that some fund or property be excluded 
from the general grant, the Court may do it, e.g., if a testator appoints one executor 
for a special purpose or a special fund and another executor for all other purposes, 
the latter may take probate save and except that purpose or fund, (Coote’s Piobate 
Practice, 16th Edn., p. 228). It is only in special cases that probate in respect of 
a portion of the property can be grante'd(^).- 


(b) Exception as regards Portion of the Will. — Where a clause can be 
shown to have been introduced into a will by .means of fraud practised upon the 
testator or by forgery after his death, it is excepted out of the grant. The Court 
will also except out of the grant a word or clause which has been introduced into 
the will per incuriam without the knowledge or instructions of the testator(^) or 
which is not proved to have been prepared under instructions from the testator (w). 
Where any provision is found in a will under which the writer of the will gets 
a substantial advantage and there is a ground for suspicion that the testator 
neither approved nor was even aware of that provision in the will, probate should 
not be granted in respect of that portion, but probate should not be refused in 
respect of the remainder of the will as to which there is no suspicion(u). But the 
Court cannot even by consent order a passage of the will to be expunged which 
the testator intended to form part of it nor can the Court make any alterations or 
insertions in the will of which probate has been granted(?u). (Williams on Execu- 
tors, 12th Edn., pp. 225-226). 


(r) Goods of Kaminmoneyj 21 Cal. 697 ; 
Annapurna Dost, v. Kalyanl JDasi^ 21 Cal. 
165 ; Hard Coomar v. Doorgamaid, 21 
Cal. 195 ; Narendra v. Charu Chandra, 
12 C. W. N. 747. 

{s) Sa^al V. Collector of Multan^ 12 Lah. 584. 
(i) Rhodes Y, Rhodes, (1882) 7 App. Cas. 192 ; 


In the goods of Oswald, L. R. 3 P. <fe 11. 
162 ; In the goods of Boehm, (1891) P. 247. 
(tt) Hormasji v. Dhanjishaw, 12 Bom. Jj. R. 
569. 

(o) Sarnf Kumar i v. Sakhiihand, 8 Pal. 382 
P. C. j A. 1. R. (1929) P. C. 45. 

(«o) In the goods of Walkeley, 69 L. T. 419. 
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The Court has, also, power to direct a passage containing a gross libel to be 
omitted from, the probate copy of the will, though it will not exercise the power 
merely on the ground that the charge is offensive and untrue(ir). 

The Court will not supply words accidentally omitted from the will(^). 

The following rules are to be observed in cases where words are inserted 
per incuriam : — First, where the mind of the draftsman has really been applied 
to the particular clause then whether the error has arisen from the fact that he 
misunderstood the instructions of the testator or having understood the instructions 
has used inappropriate language in seeking to give effect to them, the testator 
is, in the absence of fraud, bound by the error so made as if it were his own even 
if the mistake were not directly brought to his notice and the Court will not 
omit from the probate the words so introduced. Second, where the mind of the 
draftsman has never really been applied to the words of the particular clause 
and the words are introduced into the will per incuriam without advertance to 
their significance and effect by a mere clerical error on the part of the draftsman 
or engrosser, the testator is not bound by the mistake unless introduction of 
such words was brought to his notice, (Mortimer on Probate, pp. 107-111). The 
Court may admit to probate all that is written above the testator’s signature 
and reject what is written below, but only if satisfied that such signature Was 
intended by the testator to give effect to the words preceding it as his will(s;), 
(Mortimer on Probate, p. 125). 

256. Whenever the nature of the case requires that an ex- 
Adminisiration ception be made, letters of administration shall be 

with exception, granted subject to such exception. 

\Thi8 is sec. 22T oj the Succession Aci X of 180o and sec. 43 of the Probate and .Ldminishation 
.let V }f 1881. \ 

Administration with exception. — ^Whenever the nature of the case requires 
that an exception be made, e.g., when the testator has made a will for a particular or 
limited purpose or of his property only at one particular place and has died intestate 
as regards the rest, letters of administration may be granted subject to such excep- 
tion, i.e., excepting the property disposed of by the will(a). 

Hindus. — In the case of the will of a Hindu, if the whole estate is vested in 
the executor he must obtain probate of the entire estate(6). Similarly letters of 
administration limited to certain property cannot be granted. If a Hindu takes 
out administration it must be general(c), except only in a special case e.g., v^hen 
shares of joint stock companies belonging to joint Hindu family but standing in 
the name of the Karta or Manager of the family(d). 

Grants of the rest. 

257. Whenever a grant with exception of probate, or of 

letters of administration with or without the will 
ais^ratiorfof rest!^^ annexed, has been made, the person entitled to 
probate or administration of the remainder of the 


{x) In the ^ood$ of Wartnaby, 1 Rob. 423 ; 

Marsh v. Marsh. 1 Sw. & T. 528. 

(y) Be Boehm, (1891) P* 247. 

(s) Shama Charn v. Khettromoni, 27 Cal. 521 
at .<527. 

(а) In the goods of Cowar Suttya Krishna, 10 
Cal. 554 ; Stoney v. Stoney, 2 Pat. 508. 

(б) Re Thdker Madhavji Dharmnsi, 0 Bora. 


460. 

(c) In the goods of Bamchand Seaii 5 Cal. 2 ; 
In the goods of Grish Chunder Miner, 6 
Cal. 483. 

{d) In the goods of Cowar Suttya Kiishna Gho- 
saul, 10 Cal. 554 ; Bai Ujambai v. Harak- 
chand, 50 Bom. 644 at 649 ; Sri Ram v. 
Collector of Lahore, A. I. R. (1942) L- 173. 
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deceased’s estate may take a grant of probate or letters of adminis- 
tration, as the case may be, of the rest of the deceased’s estate. 

[This is sec. 228 of the Succession Act X of I 860 and sec, 44 of the Pedbate and Administration 
Act V of 1881,'\ 

GRANTS OF THE REST OR GRANTS CMTEROBUM. 

Grant under this section is technically called ^'‘Grant Cceterorum'^\ This 
grant follows upon a limited grant. It is granted for that part of the estate or 
for that purpose which was excluded from the scope of the grant "‘save and except” 
to which it is complementary (Coote’s Probate Practice 16th Edn. 229.) It is made 
when the testator has an executor for a special purpose or of a specific fund and 
another executor for all other purposes and the first mentioned executor has taken 
his limited probate, the other may take probate of the rest of the testator’s estate. 
So when the deceased has made a will and appointed an executor for a special pur- 
pose, or for a specific fund or property only and has died intestate in all other 
respects his next-of-kin after the executor has taken a limited probate, may 
obtain letters of administration of the rest of the estate. 

Grant of effects unadministered, 

258. If an executor to whom probate has been granted has 
died, leaving a part of the testator’s estate unad- 
ministered, a new representative may be appointed 
for the purpose of administering such part of the 

estate. 

[This is sec, 229 of the Succession Act X of 1866 and sec, 46 of the Probate and Administration 
Act V of 1881,] 

Where a sole or last surviving executor dies without having fully administered 
the estate of the deceased his executor in case he leaves a will or his administrator in 
case he dies intestate does not represent the original testator. It is accordingly 
necessary to appoint an admimstrator to administer the estate of the original 
testator left unadministered. Such an administrator is technically called ad- 
ministrator de bonis non. 

Similarly upon the death of a sole or surviving admimstrator leaving estate 
unadministered, an administrator de bonis non may be appointed. There is no 
such provision in the Act ; but the English practice is followed(e), (see Halsbury, 
Vol. 14, p. 196 and Hailsham Edition, Vol. 14, p. 263). An administrator of an 
intestate is merely an officer of the Court in whom the deceased has reposed no 
trust. On his death the estate does not pass to his heirs or representatives. The 
office comes to an end on his death and the course which should be taken when 
an admimstrator dies is to obtain a grant of admini-^tration de bonis non and the 
person to whom the grant is made will be entitled to take possession of the property. 

IVhen there are two or more executors and one of them dies before the estate 
is fully administered, this section does not apply as the surviving executors fully 
represent the estate. It is only when the sole executor or the last surviving execu- 
tor dies tl^t the chain of representation is to ]:>e continued under this section. In 
England it is only in the case where the sole or the last surviving executor dies 
that the de bonis grant is made, as the executor of an executor represents 
the ori^nal testator but not the administrator of the executor. Here according to 
the defision in De Sotm v. The Secretaty of State{f), the executor of an executor is 

( 1 ) Chandra Mitter, 6 C, (/} 12 B. L. R. 423 ; Nalhu Ham v. Alliance 

W-lf.m Bflnfe, A. I. R. (1929) L. 546. 
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not a derivative executor. If an executor or administrator dies without having 
fully administered the estate, the duty of carrying the ad^ninistration of the estate 
will not devolve upon the deceased’s executor’s executor or administrator, but a 
new representative must be appointed under this section. The administrator of 
an executor is also not a derivative executor(g). 

Effects Unadministered. — Grant under this section is only to be made when 
the estate of the original testator is not fully administered. The applicant must 
show that there is some esta+e which requires to be administered(/?). The question 
as to whe^'her the estate is fully adninisLered depends on the facts of each case. 
Generally speaking w’^hen the funeral and fcesiamcniary expenses have been paid, 
outstandings recovered, debts have been paid, and legacies and annuities satisfied 
or provided for and the surplus of the estate inveslcd in authorized securities or as 
provided by the will, the executor drops his cha.'acte/ as executor and becomes a 
trustee in the proper sense. If under the v/ill he ii the universal or residuary 
legatee, his original status as executor drops and he becomes a legatee. If lie is 
not a residuary legatee, he becomes a trustee of the residue for the beneficiaries 
under the will. If such a stage of administration is reached, there is no estate 
unadministered and no application can be made for de honis grant(i). The executor 
may if he wants get himself discharged by application to Court under sec. 301 or 
by appointing new trustecs(j), (Lewin on Trusts, 11th Edn., p. 816). 

His Powers, — Under sec. 313 the administrator de bonis non has, with respect 
to effects unadministered, the same powers as the original executor or administrator. 
It is not necessary for him to ask for leave mider sec. 307 to dispose of the property (^) 
(Williams on Executors, 12th Edn., p. 591 ; Coote’s Probate Practice, 16th Edn., 
pp. 231-244). 

259. Ill grauting letters of administration of an estate not 

fully administered, the Court shall be guided by 
eLctt Same rules as apply to- original grants, and shall 
unadministered.^^ ^ grant letters of administration to those persons 
only to whom original grants might have been made. 

[This is sec. 230 of the Successmi Act X of I 860 and sec. 46 of the Probate and Administration 
Act V of 1881.] 

Letters of administration de bonis mn shall be granted to those persons only 
to whom original grants might have been made, i.e., they will ordinarily be granted 
to the person entitled according to the general principles already stated in cases of 
administration cum iestamento anneoso, Le.^ to those who have the greatest interest. 
If the executor is also a beneficial residuary legatee, his representative will be 
entitled to the administration de honis non of the original testator(Z), If there is no 
residuary legatee the grant may be made to a pecuniary legatee. 

260. When a limited grant has expired by efflux of time, 
Administration or the happening of the event or contingency on 

Tx l?ed”^and it was limited, an,d there is still some part of 

sam!^%rt of es4te the deceascd^s estate unadministered, letters of 
unadministered. administration shall be granted to those persons to 
whom original grants might have been made. 

(g) Ramanathan v. Ragammaly 17 M. L. T. (f) Ex-parte Amerchand Madkomji, 29 Bom. 

611, 21 I. C. 849. 188. 

(h) Lakshmi v. Nandaraniy 9 C. L. J. 116. (fe) Goods of Mary Hemming, 23 Cal. 570. 

(i) Gout Chandra v. Sreemati Monmohini, 25 (l) Mcosa Haji v, Haji Abdul, 5 Bom. L. R. 

C. W. N. 332 ,* Chandicharan v. Banks 639. 

Behari, 10 C. W. N. 432. 
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IT/fis h sec, 231 of the Succession Act X of ISGo mid sec. 47 of tfic Piobatc and Administration 
Act VofJSSl.] 

SUPPLEMENTAL OR CESSATE GRANTS. 

Grants under this section are technically called "^Cessate Grants.” 

Cessate grant is a re-grant of the xvhole of the deceased’s estate just as it was 
sworn and embraced by the original grants. (Coote’s Probate Practice 16th Edn., 
p. 245). Grant de bonis non is a grant of that portion only of the estate which 
is imadministcred. A cessate grant is an absolute and permanent grant, following 
a temporary one. 

Such a grant is made where a testator has directed that in a certain event some 
other person shall be substituted for his original executor or where the first grant is 
made for the use and benefit of a person under disability and the disability is 
removed, or where the grant has been made of the contents of a lost will and the 
original will is produced. Such a grant is a second grant. It differs from another 
grant which is called double grant, A double grant is made when one or some onty 
of several executors have in the first instance obtained probate and subsequently 
another executor desires to come in and take probate (Coote’s Probate Practice 
16th Edn., p. 250). 


CHAPTER in. 

Alteration and Revocation of Grants. 

261 . Errors in names and descriptions, or in setting forth 
vMiat errors may time and place of the deceased’s death, or the 
be rectified'by purpose in a limited grant, may be rectified by the 
Court, and the grant of probate or letters of 
administration may be altered and amended accordingly. 

[This is sec. 232 of the Succession Act X of 1S03 and see. 43 of the Probate and Administration 
Act F of 1S81.] 

What errors may be rectified by Court.—Thc Court may make the follow- 
ing rectifications in the grant of probate or letters of administration which may be 
altered and amended accordingly. It is only errors in probate and letters of 
administration alone that can be rectified under this section but not errors in will. 
For corrections of errors in wills, see sections 76 and 77. 

(1) Errors in names and descriptions, e,g„ where the surname or Christian 
name of the deceased is misspelt or the status of the deceased, if a female is mis- 

stated(w)- 

(2) Errors in setting forth the time and place of the deceased’s death, or, 

(3) Error in the purpose in a limited grant. 

(4) A clerical error in the printed form of the probate(ri). 

Where the will contains a misdescription or an insufficient description of the 
person appointed as executor, the grant will describe the person correctly((?). If 
the will contains a clerical error the word inserted by error will be struck out of the 
grant and no fresh word being inserted in the blankfp). 

In all these cases the Testanientary Registrar will direct that the required 
^^^^<3taents be made in the grants on the necessary proof and identification being 
auctucecL. 


m) Xh tins ioaSt ^ White, 4 CaL 382. 
fiKNkKiPB T. fthjUmtri,, ST Cal. 5. 


(o) In the goods ofDeBosaz, (ISTT) 2 P. D. 66. 

(p) In the goods of Schott, (1901) P. 190. 
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If the total amount of Mic estate is increa'^ed by the amendment, the estate 
must be resworn and the additional stamp duty must be paid. 

262. If. after the grant of letters of administeation with 
Procedure where the will annexed, a codicil is discoverea, it may be 
after ^'<rrant°orad^ added to the grant on due proof and indentifi cation, 
ministration with and the grant may be altered and amended 
will annexed. accordingly. 

[This is sec. 'i33 cf the Succession Act X of I860 and sec. 49 of the Probate and Administration 
Actr(fmi.\ 

If. after the grant of letters of administration with the will annexed, a codicil 
be discovered, it may be added to the grant on due proof and identification, and the 
grant altered and amended accordingly. 

But if a codicil be discovered after the grant of probate, a separate probate is 
granted of that codicil and the first probate undergoes no alteration or amendment 
whatever. If. however, the appointment of the executors under the \vill is annulled 
or varied by the codicil, the probate of the will must be revoked, and a new probate 
granted of the will and the codicil together, (see secs. 225 and 263, ill. vii). 

Procedure. — Application for amendment must be made to the Court w^hich 
issued the grant(^). An appeal lies from an order refusing amendment(r). 


Revocation or The grant of probate or* letters of 

annulment for just administration, may be revoked or annulled for 
just cause. 

Explanatiori . — Just cause shall be deemed to exist where — 

{a) the proceedings to obtain the grant were defective in 
substance ; or 

(&) the grant was obtained fraudulently by making a false 
suggestion, or by concealing from the Court something 
material to the case ; or 

(r) the grant was obtained by means of an untrue allega- 
tion of a fact essential in point of law to justify the 
grant, though such allegation was made in ignorance 
or inadvertently ; or 

(d) the grant has become useless and inoperative through 
circumstances ; or 

(e) the person to whom the grant was made has wilfully 
and without reasonable cause omitted to exhibit an 
inventory or account in accordance with the provisions 
of Chapter VII of this Part, or has exhibited under 
that Chapter an inventory or account which is untrue 
in a material respect. 

{q) Sukumari v. Bharat Mandal, 20 C. h. J. (r) Girindra v. Bajeswri, 27 Cal. 5. 

148. 
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Illustrations. 

(i) The Court by which the grant was made had no juiisdicfcion. 

(it) The grant was made without citing parties who ought to have been cited. 

(ui) The will of which probate was obtained w*as forged or revoked. 

(iv) A obtained letters of administration to the estate of B, as his widow, but it has 
since transpired that she was never married to him. 

(n) A has taken administration to the estate of B as if he had died intestate, but a 
will has since been disco\ ered. 

(of) Since piobate was granted, a later wdll has been discovered. 

(vii) Since probate was granted, a codicil has been discovered which revokes or adds 
to the appointment of executors under the will. 

(awi) The person to whom probate was, or letters of administration were, granted has 
subsequently become of unsound mind. 

[This is sec. 234 of the StLCcession Act X of 1805 and sec. 50 of the Probate and Administration 
Act V of 1881 with the following alteration. — The explanation Just cause is''* is changed into 
^^Jiist cause shall be deemed to exist iohere*\] 

Revocation of Grant of Probate and Letters of Administration. 

The circumstances under which the grant may be revoked are mentioned in 
the Explanation and the same are exhaustive and not illustrative of the cases in 
which the grant can be revoked(5). This section gives the Court a discretion to 
revoke the grant if ‘‘just cause” is established. This discretion is to be exercised 
judicially and not arbitrarily and a clear case of “just cause” must be made out. 
This is implied by the word “ma3%”(j5). The circumstances under which a grant 
can be revoked mider this section may be classified under the following heads : 

(1) When there is substantial defect in the proceedings to obtain the grant, 

(2) when the grant is obtained under false suggestion, (8) when a subsequent 
wrill or codicil is discovered {ill. vi & vii), or (4) when required for the better admini- 
stration of the estate (ill. viii). It is only under this section and this section alone 
and on the grounds laid down therein that an application for the revocation of 
the grant must be made(w). A grant can only be revoked when it is actually issued. 
When merely an order is made for the issue of a grant, but the grant is not actually 
issued, the Court has no jurisdiction to act under this section(«;). The explanation 
of the expression “Just Cause” given in this section is exhaustive(zej). In Baman- 
andi v. Kalavaii{x) it is observed by their Lordships of the Privy Council that, 
“There has been some divergence of opinion in the Courts in India as regards the 
law and procedure governing cases for revocation of probate due in part to the 
introduction into Indian practice of the difference in English law between the 
grant of probate in Common Form and probate in Solemn Form. It is worse 
than unprofitable to consider how far if at all that distinction has been incorporated 
into Indian law. It has often been pointed out by this Board that where there 
is a positive enactment of the Indian legislature the proper course is to examine 
the language of that statute and to ascertain its proper meaning uninfluenced by 
any consideration derived from the previous state of the law or of the English law 
upon which it may be founded.” 

Grounds of Revocation. 

(1) The Proceedings to obtain the Grant were substantially defective. 
— ^Dlustrations (i) and (ii) fall under this head. The defect must be a substantial 

(«) Amu>da v. KaWerishna, 24 Cal. 95 ; Gu- (o) Jamsefji v, Birjibhai, 37 Bom. 153. 

Icm AH V, BaJmmtulla, A. I. R. (1941) (w) Sal Gangadhar Tilak v. Sahmerrhai, 26 

E. 259 ; Morris v. Spencer, 35 Bom. L. Bom. T92 at p. 798 ; Annoda v. KaUkri-^ 

R* shna, 24 Cal. 95. 

it) mrnSmdhii V. Swrala Sundari, (1940) (a) 55 I. A. 18 ; 7 Pat. 221 (P. C.) : 80 Bom. 

% p. 48. L. R. 227. 
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defect, where the Court has no jurisdiction at all in making the grant. The 
question of jurisdiction arises uiider sections 270 to 274. If the deceased neither 
resided nor had any property in the province where the District Coiirt made the 
grant it would be a substantial defect. As regards illustration (ii) citations are of 
two kinds, compulsory and optional. Where a person having the superior right to 
prove a will or take administration is not cited, and the Court makes the grant to 
a person having an inferior right, the defect in procedure is substantiai(i/). 
Absence of service of special citation on a person who ought to be served is a "‘just 
cause,” unless the non-cited party had knowledge of probate proceedings or if he 
is not prejudicially affected thereby(s). In Ramanandi v. Kalawati{a) the plaintifi' 
alleged that the proceedings to obtain the grant were defective as the grant was 
made without citing parties who ought to have been cited. The plaintiff was an 
infant residing with her mother the widow of the testator. A general citation 
was affixed to the house of the deceased and another to the Court House ; notices 
were issued to the widow and the plaintiff and a report was made by the serving 
officer showing that service of the notices was acknowledged on the widow’s behalf 
“for self and guardian of Ramanandi Kuer” by Awadh Bihari Singh. Probate was 
granted. After some years the plaintiff started proceedings to set aside the probate 
alleging that citations were not properly served and that the proceedings were 
defective in substance. It was held by their Lordships of the Privy Council that 
there was a just cause for I'evoking probate. This case was followed in Seema 
v. SeemaQ)), In Haimahali v. Kunja Mohan Das{c) the grant was revoked after 
a lapse of 32 years on the ground of want of proper service of citation on the minor. 

There is, however, a distinction in the matter of the service of citation when 
there is a will and when there is an intestacy. In the former case proof of a will 
is essential to the grant and a want of proper service of citation may affect, the 
interest of the person who ought to be cited ; but there is no such thing in the case 
of grant of letters of administration, it only affects the preferential right of 
administration(d). * 

If a person who is a necessary party to probate proceedings, is not made such a 
party, neither his knowledge nor his acquiescence nor lapse of time will be a bar((3). 
Where, however, citation is discretionary and a person who may be interested in dis- 
puting the genuineness of the will is not cited and probate is granted eoo-parte, the 
mere absence of citation does not invalidate the grant because the will may be a 
perfectly genuine will and the opposition of persons who ought to have been cited 
might have proved ineffective(/). Also where an executor has obtained probate of 
a will in common form, he may be afterwards cited by a next-of-kin to prove it 
per testes or in solemn form and if the executor fails to prove the will sufficiently 
the probate will be revoked(g). 

(2) The Grant was obtained by False Suggestions — Illustration 
probate of a forged or revoked will and illustration (iv) fall under this head. In the 
Privy Council case of Ramanandi v. Kcdawati{h)i the grant was revoked after eight 
years on the discovery that the will propounded was a forgery. A grant of letters 
of administration obtained fraudulently is void(i). 

According to sec. 275 the statements made in the petition for grant are 
conclusive and after the grant is made, they can only be challenged by a proceed- 


{y) Hormusji v. Dhanbaiji, 12 Bom. 164 ; 
Elokeshi v. Huri Prosody 30 Cal. 528 ; 
Sarojini v. Rajlakshmi, 47 Cal. 838 ; Cha- 
rubaUx v. Menaka, 38 C. W. N. 1010. 

( 2 ) JMnabandhu v. Sarala Sundari, A. I. R. 

(1940) C. 296. 

(o) 55 I. A. 15. 

(5) (1938) Rang. 760 (F. B.). 

(c) 35C. W. N. 387; A. I. R. (1931) C. 713 


(d) Ranmaya v. Betiy^ A. I. R. (1927) C. 207. 

(e) Manoram v. Shiva, 42 Cal. 480. 

if) Bigambar v. Narayan, 13 Bom. L. R# 38. 

(g) Elokeshi Dassi v. Hari Prosad, 30 Cal. 528. 

[h) 7 Pat. 221. 

{i) Debendra v. Adm. General of Bengal, 35 I. 
A. 109 ; 35 Cal. 955 (apeal from 33 Cal. 
713 ; 9 Mokshdayini v. Karnadhan, 19 C. 
W. N. 1108. 
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iiios III re\ ocatiou under this section that the irrant was obtained b\ a fraud on 
Court(j). 

(3) When the grant is obtained by Untrue Allegations of Fact : — Under 
tins ground will fall statements as to the residence of the deceased or of his 
property e.g- if in the petition the property of the deceased is desmbed to be 
within the lurisdiction of tlie Court and it turns out to be not, the grant will 
be revoked(^’)- or where a woman claiming to be the widow of the deceased was 
in fact she never married to him{Z) or by illegitimate relatives or by a 
guardian of a minor where there is a testamentary guardian or where the grant 
of probate of the will of a living person is obtained, in all such cases the grant 
will be revoked. 

(4) When the grant has become Useless or Inoperative, e.g., when 
subsequent Will or Codicil is discovered — A grant becomes useless in two ways 
{a) When the purpose of the grant is fulfilled and {b) by the discovery of a sub- 
sequent will or codicil. This section deals with the second branch of the law, see 
illustrations (tj) (vi) and (vii). 

As regards the first branch when the purpose of the grant is fulfilled, e.g*, 
when the estate is completely administered, the administrator becomes functus 
officio and the grant in effect stands cancelled. It is not necessary to expressly 
revoke such a grant(m). 

As regards the discoveries of subsequent will or codicil the grant previously 
ujade must be revoked under this section e.g., if after the grant of letters of ad- 
ministration to the estate of a person on the ground that he died intestate, a will 
is found, the grant will be revoked and probate will be granted of the will. Also 
if probate is granted of a will on the ground that it is the last will of the deceased 
but subsequently another will of later date is discovered revoking all previous wills, 
probate granted of the first will will be revoked and fresh probate granted of the 
later will. 

As regards discovery of codicils the law stands as follows : — If a codicil is 
discovered aftei the grant of probate and if that codicil in no way repeals the 
appointment of executors made by the will, a separate probate of that codicil is 
granted under sec. 225. But if such codicil revokes or adds to the appointment 
of executors under the will, the probate granted of the will will be revoked and a 
fresh probate granted of the will and codicil, (illustration vii). If after the grant 
of letters of administration with the will annexed a codicil is discovered, then it 
may l>e dealt with under sec. 262. An application for revocation of probate on 
discovery of codicil should be made to the Court which granted the probate(n). 

Under see. 211(2) no letters of administration can be granted in respect of the 
estate of a deceased person who was a member of a joint Slitakshara family along 
with other co-parceners. If, however, a grant is made, it is a nullity. It is not 
useless or inoperative within thf* meaning of this section. It is, therefore, not 
necessary that such a grant should be revoked(o). 

In JBal Gangadhar Tilak v. Sakwarbai{p) an application for revocation of 
probate was mad? by the widow of the testator on the following facts. The 
will recited that the wife of the testator was pregnant and provided that if 
no son wa^s born or if one was born and should die prematurely his wife should 
adopt a son and the executor should manage the .property on behalf of such 

O) Mortis V. Spencer, 63 Bom, L. R, 708. (19S8) C. 714. 

m Im of JOe SUm, 23 All. 635, (n) Forbes v. Peterson, A. I. R. (1941) C. 417. 

14 Ms^^o4$ofMoore^B Notes of Coses ^(yi. ( 0 ) Vurgaprasad v. Jewdhari, ^2 Cal. 733 at 

flsww V. Karcmchtmd, 43 769. 

W- 4 ; 66 C. L, 3. 8 ; A. I. R. (p) 26 Bom 792. 
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son until he attained majority. A posthumous son was horn but died shorth. 
The w'dow applied for revocation on two grounds (^/) that the will had 
become inoperative by the birth of the son who succeeded to tho property 
which on the son’s death devolved on her as his heir and (b) that the executor had 
wnlfully and without reasonable cause omitted to hie an inventory and accounts. 
The Court held that the order for re\ ocation could not be made. The circumstances 
which had supervened with regard to the d.ivolution of the property was no ground 
lor revocation. The Court observed that the expression ‘‘become useless and 
inoperative” in this section imply the discovery of something which if knowai 
at the date of the grant w^ould have been a ground of refusing it e,g,, tne discovery 
of a later will or codicil or the subsequent discovery that tne will is forge d or the 
alleged testator was still living. In Surendra Nath v. Amritlal Pal(q) the Calcutta 
High Court has, how^ever, ob^served as follows. “We are not prepared to accept 
the view^ that the clause applies only to cases where the circumstances w^hich have 
made the grant useless and inoperative were in existence at the date of the grant, 
though unknowm to the Court and to the parties concerned. The phraseology of 
the clause is sufficiently general to make it applicable to cases where the circum- 
stan^^es contemplated have happened since the date of the grant”. And in support 
of this the Learned Judge points out ill. {viii) which the learned Judg^e says w^as 
overlooked in Tilak’s case. 

(5) When required for the better Administration of the Estate. — The 
grant may be revoked where the executor or administrator becomes incapable 
of acting by reason of insanity, (illustration viii) or ill-lieallh(/), or where the 
executor or administrator has disappeared(s). 

Where probate or letters of administration has or have been granted to a single 
executor or administrator and the executor or administrator subsequently becomes 
a lunatic, the practice in England is not to revoke the probate or letters of ad- 
ministration already granted, but to grant administration with or without the will 
annexed limited during the lunacy of the executor or administrator(^). (Williams 
on Executors, 10th Edn., pp. 410-412). According to this Act it would seem that 
the probate or letters of administration aheady granted w^ould have to be revoked 
and a new grant made to the committee of the lunatic, or if there be no committee 
to any fit person limited as above, (see ill. viii). 

The grant will also be revoked if the person to whom the grant was ixiade has 
wilfully and without reasonable cause omitted to exhibit an inventory or account, 
or has exhibitec an inventory or account which is untrue in a material respect(?*), 
or where the security furnished becomes worthless and an additional security is 
demanded ; failure to furnish the additional security is a just cause for revocation(D). 

Cases where revocation will not be Granted. — (1) A mere disagreement 
between the administrators is not a just cause for revocation(u?). 

(2) A mere failure to file accounts is not a sufficient cause for revocation. 
There must be wilful omission to do so(ir). ^ 

(3) Mismanagement or maladministration by an executor is not a just cause 
for revocation(t/), but misappropriation of money and submission of false accounts 
IS a ground for revocation's). 


{q) 23 C. W. N. 763 ; 47 Cal. 115. 

(r) In the goods of Ponsonby, (1895) P. 287, 

(s) In the goods of Jenkins^ (1819) 3 Phillim. 
38. 

(0 In the goods of Binckes, 1 Curt. 286. 

(ti) Gocul&s V. Purshottam, 4 Bom. L. R. 
978 ; Pram Chand v. Surendra Nath^ 9 C. 
W. N. 190. 

(v) Surendra Nath v. Am}iiaLa1, 47 Cal. 115. 


(zo) Oour Chandra v. Sarat Sundari, 40 Cal. 
30. 

(a») Gokuldas v. Purshottam^ 4 Bom. L, R. 
979 ; Bal Gangadhar Tilak v. Sakwarbaiy 
2G Bom. 792. 

{y) Annoda v. Kallikrishna^ 24 Cal. 95. 

(z) Promotha v. GomoDas^ A. I. R. (1988) C. 
294. 
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(4) Immoral conduct of the executor or his unfitness or meompeiency is not 
a just cause(^). 

v5) A mere failure to issue citation to a person where the person is otherwise 
aware of the proceedings is not a just cause for revocation(6). In Romanandi v. 
Kalavati{c) it was established that if the Court in its discretion issues special citation 
its non-service renders the proceedings defective in substance and probate may be 
revoked. As a testamentary grant works in rem it is of utmost importance 1o 
give a wide publication to the proceedings. 

(6) Mere ground of convenience or benefit to the estate v ill not be sufficient 
to revoke a grant(d). 

(7) If administration is granted to a younger brother, the elder cannot have 
it revoked unless it was granted by surprise(c). Where a niece obtains adniini- 
stiation, a nephew cannot get it revoked(/). 

(8) If administration is granted to a creditor and afterwards a creditor for a 
iarger amount appears, it shall not be revoked for him(^^). 

(9) If the will is proved in solemn iorm(/?). 

(10) When probate is granted in consequence of an arrangement between 
the parties and afterwards one of them applies for revocation on the allegation 
that the condition in which such consent had been given had not been complied, 
the probate will not be revoked, unless fraud or circumvention in obtaining pro- 
bate is satisfactorily proved(i). 

Procedure. — The power conferred by this sec. to revoke the grant is dis- 
cretionary even if a case of ‘‘just cause” is made out and the procedure for an 
application for revocation is by petition under this section. As to whether a civil 
suit can lie to revoke the grant the decisions are conflicting but the recent and 
correct view adopted by the Courts is that no suit will lie to revoke the grant. 
In Harris v. Spencer{j) the Bombay High Court held that a civil suit can lie to 
revoke grant under this section. But the same Court has in Narbheram v. 
Jevallabk(k) held that the correct procedure for revocation of the grant of probate 
is by a petition on the testamentary side of the Court and not by a suit on the 
Original Side. In this case a suit was filed on the Original Side to revoke probate 
but the suit was stayed and the plaintiff was ordered to apply by petition on the 
testamentary side to revoke probate. The Calcutta High Court has also held that 
no civil suit will lie to revoke grant on any ground and that the exclusive remedy 
is by an application to the Probate Court under this section and not by suit(/). 

A petition to revoke grant must be made to the Court which granted the 
probate(?n) and the application is by way of petition and not by notice of motion. 
On receipt of the petition, the Court sh^l give notice to the executor and all per- 
sons interested in the will or claiming to have any interest in the estate of the 
deceased. The executor will be the plaihtiff and the applicant will be thejdefendant. 


(^) 

W 

ic) 

(d) 

(t) 
) 


Mohun Bass v. LiUckmun Doss, 6 Cal, 11 ; 
Hara Coomar v. Doorgamoni, 21 Cal. 103. 
Nisiariny v. Brahmomoyi^ 18 Cal. 45 ; 
Goods of BhuggdbuUy, 27 Cal, 927, 

55 I. R. 18. 

Goods of Looeday^ (1900) P. 154 ; In the 
Goods of Beslop, 1 Robert 457. 
dyWf V- AyUm 2 Keb. 812. 
jm^.mrd. Sty. 102. 
mAmis 12 Mod. 488. 

Pte v. SmaU SimdoH, (1940) 1 


{i) Nicol V. Askew, 2 Moo. P. C. 86. 

(j) 35 Bom. L, R. 708. 

(k) 85 Bom. L. R. 998 ; A. 1. R. (1983) B. 
469. 

(l) Pannalal v. Hansraj, A. I. R. (1940) C. 
286 ; Kailash Ctmndxa v. Band Kumar, 
A. I. R. (1944) C. 885. (See contra No^ 
hem Chunder v. Bhohosoondari, 6 Cal. 
460. 

(m) Baj Ki^ore v. Promodu Behari, 22 Pat. 
756 at p, 701. 
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If the will is proved in common form, the executor will be required to prove it in 
solemn form in the presence of the objector. But a discretion is left to the Judge 
and where there had already been a full inquiry as to the genuineness of the will the 
Judge will have the right to accept the previous grant as primia facie evidence of the 
will and sluft the onus on the defendant(%). The procedure relating to the revo- 
cation of gi’ant under this section is the procedure under the Code of Civil Procedui*e, 
(see sec. 295). For the purpose of jurisdiction for the revocation of probate on the 
ground that the will is forged, the whole property- mentioned in the petition for 
probate must be taken into consideration and not merely the value of the interest 
of the applicant in the property. There lS no provision for a limited revocation(o). 

The test of jurisdiction made use of in an application for grant of probate may 
also be applied under this section for revocation, viz,, whether the deceased at the 
time of his death had his fixed place of abode or had some property within the 
jurisdiction of the District Judge(p). 

In the proceedings for revocation not only the executor or administrator but 
other persons interested in supporting the will, such as purchaser from the executor, 
may appear and oppose the application(g). 

When a grant of probate or letters of administration is revoked, the person 
to whom the grant w'as made shall forthwith deliver up the probate or letters of 
administration to the Court which made the grant, and if such person wilfully and 
without reasonable cause omits so to deliver up the probate or letters, he becomes 
liable to a fine which may extend to one thousand rupees or to imprisonment of 
either description for a term which may extend to six months or with both under 
sec. 175 Indian Penal Cod^e. 

Evidence. — In an application for revocation of grant of probate the onus is on 
the applicant to displace the evidence regarding the execution and attestation of 
the will. To contradict such evidence, the evidence as to the improbability of the 
due execution must be clear and cogent and must approach very nearly to an 
impossibility(r). 

Can Probate be challenged on the ground that the Will is a Forgery 
without Application for Revocation. — ^According to English law the grant of 
probate of a will has always been conclusive as to the validity of the will so far as 
the personal property is concerned and the Probate Court is the only Court where 
the validity of the will or the grant of probate can be impeached. As long as 
probate is unrevoked it is conclusive both in the Courts of law and equity, not only 
as to the appointment of executors, but as to the validity contents of the will so 
far as it extends to personal property. Since the passing of the Land Transfer 
Act, 1897, probate is also conclusive as to the validity of the will both as to real and 
personal property. This Act makes no distinction between real and personal pro- 
perty or as to the effect of probate of a will upon such property respectively. Sec. 278 
enacts that “probate or letters of administration shall have effect over all the 
property and estate, moveable or immoveable of the deceased, and shall be con- 
clusive as to the representative title against all debtors of the deceased and all 
persons holding property which belongs to him and shall afford full indemnity to 
all debtors paying their debts and all persons delivering such property to the 
person to whom such probate or letters of administration shall have been granted.” 

This section enacts the conclusiveness of the grant as to the representative 
title merely, but in this section there is no provision as in English law introduced 

(n) Komoliichan v. Nilruiton, 4 Cal. 800 at (</) Kashi Chtindra v. Gopi Krishna, 19 Cal. 

p 863. 48. 

(o) Ramgopal v. Jitunbai, In<l. Rul. (1938) (r) Chotey Narain v. Hatan Koer, 22 I. A. 

B. 110. (See also sec. 28 A Civil Courts 12 ; Kristo v. Baidya Nath, (1988) 2 Cal. 

Act XIV of 1869.) 178. 

(p) In re Hurro LaU, 8 Cal. 570. 
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by the Probate Act of 1857 declaring a probate of will to be conclusive evidence 
in all Courts and in all proceedings of the validity and contents of the will itself. 
Sec. 264 of the Act enacts that the District Judge shall have jurisdiction in granting 
and revoking probate and letters of adininif-tration. Hence under this Act having 
regard to the definition of District Judge given in the see.(2) the exclusive Courts 
which are constituted as Probate Courts are the High Courts in the presidency towns 
and the District Courts and not any other civil Court in the mofussil. 

If probate is tendered in any civil Court as evidence of the validity and contents 
of the will, can it be challenged on the ground that the wnll is a forgery or that it 
was obtained by fraud or collusion? Sec. 44 of the Indian Evidence Act enacts that 
‘‘any party to a suit or other proceedings may show that any judgment, order or 
decree which is relevant under sections 40, 41, or 42, and which has been proved 
by the adverse party, was delivered by a Court not competent to deliver it, or was 
obtained by fraud or collusion. The question, therefore, is whether probate is a 
decree within the meaning of sec. 44, The defination of probate given in this Act 
IS ^‘the copy of a will certified under the seal of competent jurisdiction with a 
grant of administration to the estate of the testator [see sec. 2 (/)]. In Komollochun 
V. Nilruttm, supra, it was held that the grant of probate was a decree of the Court 
which no other Coui-t could set aside, except for fraud or want of jurisdiction. It 
was, however, pointed out in that case that, if it is suggested that the probate ha'^ 
been wrongly granted then the proper course is to apply to the District Judge 
who granted it to revoke the probate by an application under sec. 263. InBhag- 
zvandas v. D, D. Patel{s), however, Blackwell J., held that sec. 44 of the Evidence 
Act contains no limitation and would apply in any proceedings, civil or criminal. 
As regards the question that a judgment in a probate suit is a judgment in rem 
his Lordship observed that in India the law was different and that a decree in rem 
which is relevant under sec. 41 of the Evidence Act can be contested on the ground 
of fraud or collusion which does not go to the jurisdiction of the Court. “Apart 
from sec. 44 it is well established that a stranger to a suit in which a decree in 
rem has been passed may impeach that decree for fraud and have it set aside if the 
fraud be proved. It is also clear that having regard to sec. 44 it is not necessary 
for the party against whom a judgment is set up to bring a separate suit to have 
it set aside but that he may show in the suit or proceeding in which it is set up 
against him that it was obtained by fraud.” His Lordship in that case was dealing 
with a criminal application in which the party offering the evidence of forgery 
admitted the probate to be valid till repealed and admitted the title of the 
executor, but sought to show that the probate was obtained by fraud and the 
observations are obiter. This decision was considered by the Patna High Court in 
Baj Kishore v. Promoda Behari(t) in which Chatterji J., held that a grant of probate 
was not a decree and sec. 44 of the Evidence Act did not apply, that probate can 
only be revoked by the Court which granted it and that so long as the grant stood 
it could not be proved in a civil suit that the will w^as a forgery (see p. 760 of the 
Report). Commenting on the Bombay case his Lordship observed that as Blackwell 
J., rejected the application on merits the case could not be regarded as an authority 
on the question of applicability of sec. 44 to a case in the suit. The case of a 
probate which even though it might have been obtained by fraud, can be 
revok^ only by the Court which granted it. It was held that the Subordinate 
Judge was right in disallowing the evidence that the will was a forgery. See also 
the observations of Wadia J., in Narbheram v. Jewallabh{fi-) that probate is 
conclusive evidence not only of the factum but also of the validity of the will and 
that unless the probate is revoked for “just cause” the Court cannot give a declara- 
tion that the will is. null and void. In Saroda v. Gohindo{u\ it was observed that 
of a Probate Court of competent jurisdiction when it admits a will for 

ri i up. '. I I" ' M l . I . 

(») A. *. B. B. I8t. (fi) 86 Bom. L. B. 008. 

(4)1 («) 12C.L,J. 91. 
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probate or rej^ts it is m the nature of proceedings in lem and so long as the 
order remains in force it is conclusive as to the due execution and the validity of 
the will not only upon all parties who may be before the Court but also upon all 
other persons whatever in all proceedings arising out of the will or claims under or 
connected therewith. The conclusion to be drawn from these authorities is that 
probate is not a decree within the meaning of sec. 44 of the Evidence Act and as 
long as the grant is not revoked, the validity of the grant or the allegation 
that the will is a forgery will not be allow’ed in any proceedings. 

Who can apply for revocation. — ^All persons w^ho are entitled to contest the 
will may also apply for revocation of the grant. Persons seeking to revoke the 
grant of probate or of letters of administration must prove that they have 
an interest sufficient to entitle them to a locus standi in Court. It is not 
necessary that the person should have an interest in the estate at the time of the 
death of the testator. An interest acquired subsequent to the death of the testa- 
tor by a purchaser or mortgagee of a part of the estate of the deceased is sufficient (r). 
It may be a very slight interest or may even be a bare possibility(te). A widow of 
a predeceased son having no interest in the estate has no locus standees). In the 
latest Privy Council case their Lordships of the Privy Council have held that ‘‘it 
cannot be said that only those persons 'who could be cited before the grant of 
probate who are the persons who could apply to revoke the probate. If a person 
complains that he is injured by the fraud committed in propounding a forged will, 
he is interested and can apply for revocation(^).*’ 

An executor who has proved the wrill in Common Forui cannot as such executor 
take proceedings to call in question the validity of that will and to apply for revoca- 
tion of the probate( 2 ). But an executor who is also a next-of-kin may in his capacity 
as next-of-kin apply for revocation(^). And if an administration has been properly 
granted, it cannot be revoked, even on the application of the administrator himself, 
and although he has not intermeddled with the estate, unless some strong ground 
for revocation be shown, e.g.. discover^’' of a will(6). 

The following have been held to have suflicicnt interest to entitle them to 
apply for revocation of grants. 

(fl) A leversioner is entitled to applv for revocation of letters of adminis- 
tration(( 2 ). 

(6) A presumptive reversioner to the property with w^hich a will deals has 
a sufficient interest in the property to entitle him to apply for revocation of 
probate(d). 

(c) Creditors of an heir have locit^ standi to a] 3 ply for revocation of probate 
if under the purported will the heir is deprived of the property(e). In this case it 
was also held that no appeal lies from the order of th<'' Judge holding that a creditor 
has a locus standi, i^n attaching creditor can apply lo have the grant revoked onh’ 
on the ground that probate had been obtained in fraud of the creditors(/). 


(») Gopes Chandra v. Sylhet Loan Co,, 41 C. 
W. N. 120 ; Dinabandhu v. Sarala Sun- 
davit A. I. R. (1940) C. 296. 

(iO) Harris v. Spencer, 33 Bom. L. R. 708 ; 

Rahamtullah v, Rama Ran, 17 Mad. 373. 
(dj) Re Gobmda Chandrut 17 C. W. N, 1141. 
iy) Sarala Sundari v. DinhandhUy 47 Bom. L. 

R. 571 (P. C.); A. I. R. (1944; P. C. 11. 
(z) In the goods of Chamberlain, L. R. 1 P. 
& D, 316 ; Siinath Gkose v, Mukundram, 
12 C. W. N. 573. 

{«) Williams v. Etans, (1911) P. 175. 
ib) In the goods of Heslop, 1 Robert, 457, 


(c) Bepin liehari v. Manoda Dasi, 6 C. W. N. 
912 ; Kheftramoni v. Shyma Churn, 21 
Cal. 539. 

id) Nobon Chandra v. Bhotosoondari, 6 Cal. 
460 ; In re Hurro Lall Shaha, 8 Cal. 570 ; 
Bepin Behari w Monoda Basi, 6 C. W. N. 
912 ; Annanda Charan v. Aiul Chandra, 
23 C. W. N. 1045. 

it) Lahhi Narain v. Mnlian Ckand, 16 C. W. 
X. 1099. 

(f) Silmotii \, Vmanath, 10 Cul. 19 ; Sarnia 
Sundari v. Dina Bandhtt Hay, A. I. R. 
(1944) P (Ml. 
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(d) A purchaser from the heir of a deceased person can, when a will is set 
up, apply for revocation of probate(^). 

(e) An assignee of the part of the property of the testator has a locus standi 
to apply for revocation. He need not show that he had an interest at the death 
of the testator(/i). 

Who cannot Apply for Revocation. 

(a) An executor under the first will whose appointment is revoked by the 
second will appointing new executor has no interest to apply for revocation{i). 

{b) When the will is proved and probate granted in solemn form no one who 
has been cited or taken part in those proceedings or who was cognisant of them 
can afterwards come forward to have it revoked(j). 

(c) Persons who have appeared as caveators and have been parties to 
contentious proceedings cannot afterwards apply for revocation. This is on the 
ground of res~judicate{k), 

{(1) A person who claims property adversely to and not thi'ough the testator 
cannot apply for revocation(/). 

(e) A person who comes to Court after considerable delay and knowledge 
or acquiescence caimot apply for revocatioii(/«). 

Limitation. — There is no limitation period fixed for an application for revoca- 
tion of a grant and the application may be nxade at any time(n). Mere delay 
in applying for revocation is immaterial if it does not lead to an inference of 
waiver{o). But long delay in making the application may debar the person in 
making such an application(p). 

Appeal. — An order revoking or refusing to revoke a grant is appealable under 
sec. 299. An appeal also lies from an order rejecting the application of a person on 
the ground that he has no interest(g). 

Effect of Revocation. — An exeiutor after receiving notice of intended 
application for the revocation of probate, must stay his hands. He should not 
pay any legacy bequeathed under the Avill. If the legatee threaten him for pay- 
ment, he should api)ly for directions from the Court. If without taking these 
precautions he pays any legacy he does so at his peril and on the subsequent 
revocation of probate he may be personally liable to make good the loss and sec. 297 
will not protect hini(r). Sec commentary to sec. 297, (Halsbury, Voi. 14, p. 215 
and Hailsham Edition, Vol. 14, pp. 289-290). 

Res Judicata. — A dec^ision under this section against the applicant that he 
had no interest in the estate of the deceased was held as res judicata in Panalal v. 
Hansraj^ supra. In Yenkana v. Latchana{s) it was held that no Court would 
allow a ‘'just cause” already agitated and decided before the grant of probate 
to be again made the subject of an application for revocation under this section, 

(g) Muddan Mohan v. Kali Charan^ 20 Cal. ck Singh v. Parsotein, 22 Cal. 924 ; Bah- 

87. mat v. Abdul, 84 Cal. 672 ; Saroja v. 

{h) Mokshdayini v. Karnadhar, 19 C. W. N. Abhoy, 41 Cal. 819 ; Sijama Charan v. 

1108. Prafulla, 19 C. W. N. 882. 

(i) PannaM v* HansraJ, (1940) 1 Cal. 14 ; A. (o) Aswini Kumar v. Sukhahnran, 35 C. W. N. 

I. R. (1940) C. 237. 568 ; A. I. R. (1981) C. 717. 

(j) In re Pitamher, 5 Bom. 638. (p) Haimbaii v. Kunja Mohan, 35 C. W. N. 

fA) In re Bhobosoandmi, 6 Cal. 460. 387 ; A. I. R. (1931) C. 713. 

(l) Balph V. Ha/e, 7 P. R. 1902. (q) Nalinchandra v. Nibaram, 59 Cal. 1308. 

(m) Mtrnomma v. Shitasundari, 42 Cal. 480. (r) Guardian Trust and Executor Co. v. Public 

(it) l>nrga V, Atul Chandra, (1938) 1 Cal. Trustee of Nem Zealand, (l^m) W. N. 37. 

v. Kalmmdi, 7 Pat. 221 (s) Yenkana v, Lalchana, (1939) Rang. 601; 

In teXsfmn Chunder, 6 Cal. 707 ; A. I. R. (1939) R. 215. 

y* 7 Bom. 2 is ; Tilu- 
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In Khirodumoyi v. Bagalmundari{t) an application for revocation was made on 
the ground of mismanagement of the estate and was rejected later on a second 
application was made on the ground that the will was a forgery. It was held that 
second application was not barred. 

CHAPTER IV. 

Of the Practice in granting and revoking Probates and 
Letters of Administration. 

Jurisdiction of 264. (1) The District Judge shall have 

and^^ re- .lurisdictioii ill graiitiag and revoking probates and 
^ing® probates, letters of administration in all cases within his 
district. 

(2) Except in cases to which section 57 applies, no Court in 
any local area beyond the limits of the towns of Calcutta, Madras 
and Bombay, shall, where the deceased is a Hindu, Muhammadan, 
Buddhist, Sikh or Jaina, or an exempted person, receive applications 
for probate or letters of administration imtil the Provincial Govern- 
ment has, by a notification in the provincial official Gazette, 
authorised it so to do. 

[Clause 7 is sec, 23o of ike Successim Acl X oj 1863 and sec, 51 of the Probate and Adminis- 
fration Act r of 1831, Clause 2 is sec. 2 of the Prfbate and Adminisirdiion Act V of 1S81, The 
'iaords ’‘'and the Province of Burma'"' were omitted by the Government of India {adaptation of Indian 
Laws) Order ^ 1937, and th^ wotd ’’^Local" is changed into '^Provincial."] 

The whole of chapter IV lays down the procedure for the grant of probate and 
letters of administration and when there is a positive enactment laid down by the 
Indian legislature, it is improper to resort to English practice in such cases. Such a 
practice is condemned by their Lordf=^hips of the Privy Council(w). 

By this section the District Court is constituted the Probate Court iti the 
mofussil and no other Court has jurisdiction in testamentary matters except the 
District Delegate whose lunctions are provided for in sec. 272. In the mofussil the 
District Judge alone has jurisdiction in testamentary matters. 

As regards the jurisdiction of the District Court to entertain an application for 
the grant of probate or letters of administration, the same is laid down in sec. 270. 
This jurisdiction can only be exercised if the deceased had at the time of his death a 
fixed place of abode or any property, moveable or imoveable, within his 
jurisdiction. 

High Court. — Having regard to the definition of '‘‘District Judge” given in 
sec. 2 {hb), by the Amending Act XVIII of 1929 the District Judge now includes 
the Judge of a High Court on its original jurisdiction side and the conflict is set at 
rest. Under section 300 the High Court has concurrent jurisdiction with the 
District Judge in all testamentary matters. 

Sub-sec. (2). 

The notifications referred to in this sub-sec. were published in the Gazette of 
India, 1881, Part II, p. 534 ; Calcutta Gazette, 20th April, 1881, Part I, p. 445 ; 
Punjab Gazette, Cth October, 1881, Part I, p. 483 ; Assam Gazette, 27l:h August, 
ISSi, Part I, p. 337 ; Fort St. George Gazette, 30th April, 1889, Part L p- 253 ; 
Central Provinces Gazette, I8tli May, 1889, Pai-t II, p, 91 ; Bombay Government 


(t) 4C.L. J. 492. 


(m) Ramanandi v. Kalemati, 7 Pat. 221. 
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Gazette, 1st Augubt, 188!). Part I, p. 643 ; North West Provinces and Oudh Gazette, 
rth December, 1889. Part I. p. 51 1 . These Notifications -were issued under section 
‘i, of the Probate and Administration Act which corresponds to the present sub- 
section. 

This sub-section restricts the powers of the District Court to grant probate of 
the wills of Hindu' , etc., coming under sec. 57 or letters of administration of the 
estate of Hindus, etc. Section 57 only refers to wills and codicils of Hindus, etc., 
made after the 1st day of September 1870, i.e,, to all the wills previously governed 
by the Hindu Wills Act and also to wills to which the Hindu Wills Act does not 
apply and made on or after 1st January 1927. 

265. {]) The High Court may appoint such judicial officers 
Powei to appoint withiu aiiv district as it thinks fit to act for the 

Delegate of District District Judge as Delegates to grant probate and 
non-contcniious letters of administration in non-contentious cases, 
within such local limits as it may prescribe : 

Provided that, in the case of High Courts not established by 
Royal Charter, such appointment shall not be without the previous 
sanction of the Proinncial Government. 

(^) Persons so appointed shall be called “District Delegates”. 

[27iis ?s* 23^1 of the ^ucces^ion Act X of 3865 and uc. 52 of the Pi abate and Adminih- 

fiution Act V of 1861 and sec. 2 of the District Delegates Act VI of 1881. The word '‘‘‘LocaV" 
IS channed into ^^Piovinciar by the Goveinmcnt of India (adaptation of Indian Lmvs) Order, 19S7.\ 

Appointment of “District Delegates.” 

By thii> section power is given to the Chartered High Courts to appoint persons 
as “District Delegates” to act for the “District Judge.” The appointment must 
be made from judicial officers. The jurisdiction of the “District Delegate” is to 
grant probate or letters of administration in non-contentious cases only. An 
application for revocation of a probate being a contentious matter, the District 
Delegate cannot decide it. He must return the applK^ation for being presented 
to the District Judge(t’). 

Proviso, 

Proviso emjiowers High Courts other than the Chartered High Courts also to 
appoint District Delegates with the sanction of the Provincial Government. 

266. The District Judge shall have the like powers and 
District Jud e's authority in relation to the granting of probate and 

powe«» as to grant letters of administration, and all matters connected 
administration therewith, as are by law vested in him in relation to 

^ * any civil suit or proceeding pending in his Court. 

[This is sec. 236 of the Succession Act X of 1 SOy and sec. 53 of tht Piobaie and Administration 
ActV of 168t.'\ 

of the District Judge.- (1) He shall have all the powers and 
authorities as are vested in him in relation to any civil suit. 

Until the probate is or letters of administration are granted the District Judge 
within whose district any part of the property of the deceased is situate may 

(Htt. fa-.,,..,,,.. . , , .,, - , 


(o) KieSiah Chmira v. Nandt Kumar, A. I. R., (1944) C. 385. 
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interfere and appoint an officer to take and keep possession of the property if 
requested to do so by any person claiming to be interested therein and in all other 
cases where the Judge considers that the property incurs any risk of loss or damage. 
He shall have a receiver appointed of the property(M’). 

267. (I) The District Judge may order any person, to pro- 

District Jud e bring into Court any paper or writing, 

may* order person being or purporting to be testamentary, which may 
to poduce testa- be shown to be in the possession or under the con- 
trol of such person. 

(2) If it is not shown that any such paper or writing is in the 
possession or under the control of such person, but there is reason 
to believe that he has the knowledge of any such paper or writing, 
the Court may direct such person to attend for the purpose of being 
examined respecting the same. 

(3) Such person shall be bound to answer truely such questions 
as may be put to him by the Court, and. if so ordered, to produce 
and bring in such paper or writing, and shall be subject to the like 
punishment under the Indian Penal Code, in case of default in not 
attending or in not answering such questions or not bringing in such 
paper or writing, as he would have been subject to in case he had 
been a party to a suit and had made such default. 

(4) The costs of the proceedings shall be in the discretion of 
the judge. 

[This 19 96C, 237 of the Succes9ion Act X of 1865 and see. 54: of the Probate and Adminutta-- 
Uon Act V of 1881. The word is added in clause 3 to remove doubt.] 

Powers of District Judge. 

Before the passing of the Probate and Administration Act, the powers of the 
District Judge respecting grants were confined to cases of wills made on or after the 
1st September 1870(u)^) ; but since the passing of that Act the District Courts have 
jurisdiction to entertain all applications for the grant of probate or letters of ad* 
ministration in respect of wills of Hindus made either before or after 1st September 
1870 ( 0 ?). 

Subsection {!) 

The District Judge may under this section order any person to produce the will 
into Court, if the will is in such person’s possession, or under his control. The 
Court will pass an order under this section on an affidavit being filed stating that 
the will is in the possession or power of such and such person. A suib-pcBna will 
then be issued to the person named to bring the will into Court. If the person 
served with the sub-poena has not the will in his possession or under his control 
he should file an affidavit to that effect. If the will is not in such person’s possession 
but he has knowledge of the same, the Judge may direct such person to attend 
the Court for being examined( 2 /). He may be examined either in open Court Or 

(m) Yeshwant v. Shankar, 17 Bom. 388. (a?) Krishna , v. Rai Mohun, 14 Cal. 37 ; 

Luchmun Bharti v. Bukharan, 0 C, L. R. Panehurm, 17 Cal. 272^ 

138. (y) Dayabhai v. Bamodardas, 21 Bora. 75. 


80 
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upon interrogatories. The Testamentaiy Registrar has no authority to issue 
$uh-pcena to produce documents before him except of a testamentary character(; 3 ). 

Suh’ section (2) 

Where there are reasonable grounds for believing that a person has knowledge 
of any testamentary paper the District Judge may issue a sub-pcena directing that 
person to attend before the Court on the date specified in the sub-poena and such 
person shall be bound to attend and answer truly such q^uestions as may be put to 
him by the Court concerning the will. The person required to attend is entitled to 
be paid his fees and to be represented by coimsel. Even a solicitor holding a will 
for client has no privilege in the matter, and may be ordered to lodge it in Court, 
(Halsbury, Vol. 14, pp. 152-153 and Hailsham Edition, Vol. 14, p. 184.) 

Sub-section (3) 

According to this if the sub-pcena is disobeyed or the person required to answer 
truly the questions put to him, such disobedience is made punishable under the 
Indian Penal Code and not by contempt proceedings as in English practice. 

Subsection {4) 

This sub-sec. gives to the District Judge discretion regarding the cost of such 
proceedings ; but such discretion must be judicially exercised. In Dayabhai v. 
Damodar{a) the District Judge ordered the respondent to lodge the will in Court and 
directed that the appellant should pay half the costs of obtaining probate. That 
order was reversed by the High Court and costs were ordered to be paid out of the 
residuary estate primarily liable for the payment of such costs. 


268. The proceedings of the Court of the District Judge in 
Proceedings of relation to the granting of probate and letters of ad- 
SStln relation to i^ii^ist^^tion shall, save as hereinafter otherv^ise pro - 
probate and adm;- vidcd, be regulated, SO far as the circumstances of 
nistration. permit, by the Code of Civil Procedure, 1908. 

[TAis i& sec. 23S of the Succession Act X of 1866 and sec, 56 of the Probate and Adminisiratim 
ActV of 1881,} 

Procedure. — ^The procedure to be observed in granting and revoking probate 
and letters of administration is that laid down in the Civil Procedure Code except as 
provided in sections 275 and 276, viz,, that an apphcation for probate or for letters 
of administration shall be made not by a plaint but by a petition, that on the peti- 
tion being presented a summons is not to be issued but a citation is to be served on 
all the parties interested and that if a party wants to oppose the grant he must 
Definition of caveat ^ written statement but be must enter a caveat. A 

caveat is a caution or warning giving notice to the Registrar 
not to issue any grant or to take any step without notice being first given to the 
party lodging the caveat. A caveat remains in force for eight days within which 
period an affidavit in support of the caveat must be filed. For form of caveat see 
schedule V. Mere citing a person in probate proceedings does not make him a 
defendant(5). It is only when the caveat is filed that the petition is numbered as a 
suit in which the petitioner becomes the plaintiff and the caveater becomes the 
defendant, see sec. 295(c). A caveat may be filed in anticipation of probate or 
letters of administration. 


t fntme goods ofNmimt 3 B» L. iU 76* 
00^ Y. 41 Cal. 319. 


(c) Xadee Tara v. Nobin Chunder, 21 W. R. 
35 } Chotaial V, KdMxjdi 22 Bom. 261. 
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As soon as a caveat is entered and the affidavit in support of the caveat is 
filed the proceedings become contentious and the will must be proved before the 
Comt(d). If the caveator sets up another will, revoking the will set up by the 
petitioner, the procedure to be adopted is that the cavetor should be required to 
file a separate petition propounding the will set up by him. On such petition 
being filed there would be two separate petitions for grant of two different wills 
and the parties interested in opposing the grant would have to file respective caveats 
in each case. The two suits could then be heard together or consolidated(e). 
If the caveator’s case is that the subsequent will which revoked the earlier one 
was itself revoked, it is not necessary for the caveator to propound the second will. 
In such a case it is enough for the caveator to prove that there was a will subsequent 
to the one propounded by the plaintiff and revoking the same. The revoked 
second will has only the effect as an instrument of revocation and the fact that it 
contained a clause revoking the earlier will can be proved by secondary evidence(/). 

If no caveat is entered, the proceedings are non-contentious ; and the petition 
for probate or letters of administration as non-contentious is dealt with in the 
High Courti^ by the Testamentary Registrar. As soon as it becomes contentious 
the petition is treated as a plaint and is numbered. The proceedings then take 
the form of a suit and are then governed as far as practicable by the Code of Civil 
Procedure(g). If the defendant caveator does not appear at the hearing in support 
of the caveat, it is not correct procedure to dismiss the caveat and leave to the 
Registrar the disposal of the petition. The proper procedure is to dismiss the 
caveat and order the issue of probate if the Court is satisfied that the petition is 
in order(/i). 

Compromise of Probate Proceedings 

It may also be noted that no probate can be granted merely on the consent of 
the parties; a will must be proved(i). The Court cannot dispense with the proof of 
the will(j). If the proceedings become contentious and if evidence isled to prove the 
will, and thereafter some compromise is arrived at, the Court may grant probate and 
record the compromise, but the Court should not embody the terms of the compro- 
mise in the grant or have the same annexed in the form of a schedule to the grant(A;). 
If the terms of the compromise are not carried, it will not be a ground for revocation 
of the grant(Z). It must also be borne in mind that an, agreement or compromise 
should not be made as to the genuineness or due execution of the will. It is 
against public policy if its effect is to exclude evidence in proof of the will(m). In 
Jvdgish V. Upendra{n) it was held that where there is a bona fide dispute about 
the validity of a will at a stage before an application for probate is made and the 
interested parties, the legatees under the will and those who could have got the 
estate on an intestacy, being doubtful about the success of their respective claims 
agree not to apply for probate, in consideration of avoiding the costs of litigation 
which ma}" prove ruinous to the estate and for restoring peace, such an agreement 
is not bad as being against public policy. It may be observed that when a will 
is actually put before a Probate Court, the parties to the proceedings cannot 
say to the Court that the probate be granted without proof of the due execution 
of the will or probate refused without any evidence being led. The principle is 
well established that a probate or an order refusing probate operates as a judgment 

(d) Ghellabhai v. Nandubaiy 21 Bom. 335. Kunja Lai v. Kailash Chandray 14 C. W. 

(e) Venidas v. Bai Champavati, 53 Bom. 829. N. 1008 ; Surja Prasad v. Shyama Sunder, 

(/) Vsharani v, Hemlata, A. I.R. (1946) C.40. 14 C. W- N. 967. 

(g) Ko Maung v. Daw Tok, 6 Rang. 474. (/) Nicol v. Askew, 2 Moo. P. C. 88. 

(/i) Ckotalal V. Bai Kdbubai, 22 Bom. 261. (rn) Gouri Shankar v. Hari Bhabini, 41 C. W. 

(t) Monmohini v. Banga Chandra,Z\ Cal. 357. N. $48. 

(j) Ravji V. Vishnu, 9 Bom. 241. (w) 48 C. W. N. 294. 

(fc) Bishunath v. Sarju Bai, 53 All. 1000 ; 
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in rem. Where a will is put before the Probate Court for proof the parties before 
the Court can, however, enter into an agreement which changes the term of' the 
will and say that probate be granted. The effect of such an agreement will be 
the withdrawal of the objections to the proof of the will in consideration of the 
division of the estate in the manner agreed upon. In such a case the Probate 
Court will have to take evidence about the will and if it comes to the conclusion 
that the will is valid it must grant probate of the will as it stands and unmodified 
by the terms of the agreement, but should make the agreement arrived at between 
the parties an annexture to the decree. The parties agreeing would be bound to 
regulate their rights inter se according to the agreement and if any of them refuses 
the others will be entitled to bring a suit against the party in breach or may compel 
the executors to distribute the estate in accordance with that agreement by filmg 
an application in the Probate Court under sec. 302 in cases in which that section 
applies. The agreement should be made an annexture to the decree granting 
probate whether it is arrived at before the probate proceedings or during the 
pendency thereof. It is not essential that the agreement can only be made varying 
the provisions of the will after the application for probate is made. In Gkellabhaiv. 
Nandt 4 bai{o)y a question arose as to whether an executor against whose application 
for probate a caveat was entered could submit to arbitration the matter in dispute, 
Le., the genuineness and due execution of the will; Farran, C. J., was strongly 
of opinion that he could not. 

According to the English practice there are two methods for proving wills ; 
(1) by common form which corresponds to non-contentious proceedings and (2) by 
solemn form which corresponds to contentious proceedings. 

The difference between a probate which has been granted in common form 
and a probate granted in solemn form is that the former is revocable and the latter, 
provided proper precautions have been taken, is irrevocable, except only in one 
case, that is, when a will of a later date is discovered after the decree is passed. The 
executor of the will proved in common form may at any time be compelled by a 
person having an interest to prove it per testes in solemn form. But where a party 
who is thus entitled to call in the probate and put the executor to proof of the will, 
chooses to let a long time elapse before he takes this step, he is not entitled to any 
indulgence at the hands of the Court(p), and the onus will lie heavily on him to 
prove that the will is not genuine(g). On the other hand if an unregistered will is 
sought to be proved after a lapse of 20 years, the burden of proving it in solemn 
form is cast upon the propounder and all manner of doubt and suspicion must be 
removed by him(r). A review may be allowed on a proper case being made. But 
when once probate in solemn form has been granted, no one who has been cited or 
taken part in the proceedings, or who was cognizant of them can afterwards seek 
to have it cancelled, but possibly a review might be allowed on a proper case being 
*made(^). 

The introduction of this practice of proving wills in common form or in solemn 
form in India came to be deprecated at the hands of their Lordships of the Privy 
Council in Ramanandi v. Kalavati{t) ; but with respect it is submitted that the 
difference is only in name. The expression used throughout this chapter is “Non- 
contentious” and “Contentious” proceedings”. As regards non-contentious pro- 
ceedings the grant is made by the Registrar in all the High Courts and by the 
District Judge or by the District Delegates in the mofussil under sec. 265. It is 
made on the ex-parie application of the petitioner after citation when there is no 


(o) ai Born. 885. {$ee also Jnanendra v. Ji- 
UnOrA, 8l C. W. K. 108). 

Wi JMwdd CStonkSlintfti v. MofOdca Chmdh- 
11 48®. 

<|k T. jr«hem (UmOer, *1 Cal. OM, 


(r) ffarimati Debt v. Anedh NaA, 69 C. L. J. 

448 ; A. I. R. (1989) C. 535. 

(») In re Pitamber Qirdhor, 5 Bom. 688 ; In 
Ihe goodf WtvggobuOy Dem, 27 Cal. 927. 
(*) 7 Pat. 221^ (P, C.). 
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opposition and this procedure exactly corresponds to the English praCjtice of 
granting probate in common form. If there is opposition, the District Delegate 
has no power to issue the grant, (see sec. 286) ; in such cases the High Court and 
the District Judge (see sec. 800) alone are empowered to investigate the matter 
and if the will is proved to make the grant. This is what is called proving the will 
in solemn form. This practice was recognised by the Privy Council in Kali Das 
V. Ishan Chunder{u). 

Application of Civil Procedure Code. 

Order XI was applied to probate proceedings in Anila bala v. Bajendranath{v) 
This order relates to discovery inspection and interrrogatories. 

Order XVI, r. 20 was applied in Ravji v. Vishnu{w), when the caveator 
refused to answer a question. 

Order XXI and sec. 47 apply to probate proceedings and a decree directing 
the issue of probate can be executed in the manner of any other decree(a?). 

Order XXXIII was applied in In the matter of the will of Dawubai(y), and 
the executor who was not in possession of the property of the testator and who had 
no means was allowed to file petition in forma pauperis. 

Order XXXIX. Probate Court is competent to grant temporary injunc- 
tion( 2 i) ; but the proper procedure is to appoint an administrator pendente lite. 

Order XXXIX, r. 7. Probate Court may make an order for inventory of 
the property(ii). 

Order XL. A receiver may be appointed in a testamentary suit(^). 

The judgment of a Probate Court granting or refusing probate is judgment in 
rem. Principles of res judicata apply to probate proceedings(c). 

Appeal. — Under sec. 299 every order made by the District Judge under this 
chapter is appealable to the High Court. An order granting or refusing letters or 
probate is appealable(d). 

269. { 1 ) Until probate is granted of the will of a deceased 

When and how administrator of his estate is consti- 

Di^iict Judge to tuted, the District Judge, within whose jurisdiction 
iuterfeie for pro- any part of the property of the deceased person is 
situate, is authorized and required to mterfere for 
the protection of such property at the instance of any person 
claiming to be interested therein, and in all other cases where the 
Judge considers that the property incurs any risk of loss or damage; 
and for that purpose, if he thinks fit, to appoint an officer to take 
and keep possession of the property. 

(2) This section shall not apply when the deceased is a Hindu, 
Muhammadan, Buddhist, Sikh or Jaina or an exempted person, nor 


(w) 81 Cal. 914. 

(o) 43 Cal. 300. 

(w) 9 Bom. 241. 

(a?) Brij Coomaree v. Hamrick^ 5. C. W, N. 
781. 

{y) 18 Bom. 237. 

(z) Nirodebaran v. ChuTruUkarini, 19 C. W. 
N. 205. 

(a) Qiribala v. Prokash Chandra^ - 49 C. L. J. 


484. 

(5) Yeshwant'v, Shankar y 17 Bom. 388 j Ad* 
ministrator General v. Prem Lall, 22 Cal. 
1011 (P. C.). 

(c) Kalipada v. Purjapada^ 51 C. L. J. 142 ; 
Ramani v. Kumud, 14 C. W. N. 924. 

(d) Subhan Khan v. Mohamed Eusoof, (1988) 
Bang. 72. 
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shall it apply to any part of the property of an Indian Christian who 
has died intestate. 

[Clause 1 of this section is sec. 239 of the Succession Act X of 1865 and sec. 3 of the Native 
Christians Act VII of 1901]. 

Under sub-sec. 1 until the probate is or letters ofadministration are granted, 
the District Judge within whose district any part of the property of the deceased is 
situate may interfere and appoint an officer to take and keep possession of the 
property if requested to do so by a person interested therein. This section gives 
very wide powers to the District Judge. He can pass any order which he considers 
most effective. He can appoint a person already in possession of the property 
to keep such possession until an administrator is duly appointed(^). 

The District Judge has power to make orders under certain circumstances for 
the protection of the property where the Judge considers thab the property incurs 
any risk of loss or damage so long as no person has been appointed administrator or a 
grant of probate made. He may have a receiver appointed of the property(/), but 
if once a grant is made the District Court has no power to act under this section ; the 
power vests in the High Court by virtue of sec. 302(g). 

By sub-sec. 2 this section is not made applicable to Hindus, Muhammadans and 
Indian Christians. But its non-application does not in any way curtail the powers 
of the District Judge(/i)- 


270, Probate of the will or letters of administration to the 

men rebate or ^ deceased person may be granted by a 

admimSimnonmay District Judge under the seal of his Court, if it 
appears by a petition, verified as hereinafter pro- 
ne u ge. vided, of the person applying for the same that the 
testator or intestate, as the case may be, at the time of his decease 
had a fixed place of abode, or any property, moveable or immoveable 
within the jurisdiction of the Judge. 

[This is sec. 240 of the Succession Act X of 1865 and sec. 56 of the Probate and Administration 
AciVoflBSl.] 

Jurisdiction of the District Judge to grant Probate and Letters of 
Administration. — (1) When the deceased had a fixed place of abode within the 
jurisdiction of the District Judge(i). The expression “fixed place of abode ” used 
in this section is equivalent to reside and the word “reside” or “residence” denotes 
the place where an individual eats, drinks and sleeps, or where his family or servants 
eat, drink and sleep(y). The residence need not be of a permanent nature(A;). 

(2) If the deceased has no fixed place of abode but if he has any property 
moveable or immoveable within the District Judge’s jurisdiction. If some property 
of the testator even though of very small value is admittedly situate in the District 
A, though by far the larger and more valuable part of it is in District B, the District 
Judge of District A has jurisdiction to grant letters of administration with the 
will annexed. Sec. 271 is merely discretionary ; it does not take away the jurisdic- 
tion conferred by this section(i). InBa'ojl v. Vishnv{m)y the District Judge of Thana 


(€) Magdelme v. P. P. Bego, A. I. R. (1988) 
Nag. m ; (1938) Ind Rul. Nag. 280. 

/) Xeskteant v. Shankar, 17 Bom. 8S8. 
Witmr V. 44 Bom, 682. 

v. Shankar^ 17 Bom. 3BS ; Hafi- 
19 Bom. aa 

T. Surajmal, 2 Bom. L. R. 


(J) Kumud Nath v. Jotindra Nath, 88 Cal. 
394 ; Gotind v. Anand, A. I, R. (1928) 
Nag. 145. 

{k) In the goods of Mohendra, 6 C. W. N. 
877. 

(2) AMbhmakuee v. Uefei Prakash, A. I. R. 

(1944) P. C. 29. 

(m) 9 Bom: 241^ 



269-271] 


POWEIIS OE DISTRICT ^IJDGE. 


471 


was held to have jurisdiction to grant probate of a will of a Hindu woman who 
died possessed of property in Tlmna. The place where the will is executed is 
immaterial. In this case the will was executed in Bombay. A District Judge, 
has jurisdiction to grant probate of a will executed out of British India by a person 
who is not a British subject if the testator had at the time of his death moveable 
or immoveable property within the jxirisdiction of the District Judge(n). 

But a District Judge cannot grant administration to the estate of a person who 
had neither, at the time of his death a fixed place of abode nor any property within 
his district(o). 

The High Court has no jurisdiction to grant probate or letters of administra- 
tion if the deceased did not dwell nor left property within its jurisdiction(_p)- 

The existence of any property is sufficient to confer jurisdiction(g). If only 
a part of the property of the deceased is within the jurisdiction and if the deceased 
had his fixed place of abode also within the jurisdiction the Court can grant probate 
or letters of administration(r). But if the deceased had no fixed place of abode 
within the jurisdiction of the District Judge but has left some property within his 
jurisdiction then sec. 271 will apply and if it appears to the District Judge that 
the bulk of the property of the deceased is situate elsewhere and that the applica- 
tion can be disposed of more conveniently or justly in another district, he may 
refuse the application(,s). 

271. When the application is made to the Judge of a district 
in which the deceased had no fixed abode at the 
cation**mad e^’^to death, it shall be in the discretion of the 

Judge of District Judge to refuse the application, if in his judgment it 
Sid^feed^od^ could be disposed of more justly or conveniently in 
another district, or, where the application is for 
letters of administration, to grant them absolutely, or limited to the 
property within his own jurisdiction. 

[This is sec, 241 of the Sticcession Act X of 1865 and sec. 57 of (he Probate and Administra- 
tion Act V of 1881.} 

In case of concurrent jurisdiction in a probate action it is very necessary 
to avoid a conflict. In determining whether the Court should have regard and 
defer to a jurisdiction with which it may come into conflict or whether the Court 
can finally expect that other jurisdiction to defer to it, two points should be con- 
sidered, priority in time and extent of relief asked for or obtainable in other 
jurisdiction. 

The discretion given by this section is to be exercised only when the deceased 
had no fixed place of abode at the time of his death. The jurisdiction of the District 
Judge is then confined to the property of the deceased. If the deceased has pro- 
perty in more than one district and if the District Judge is of opinion that the 
petition can be more conveniently disposed of by another District Judge, he may 
refer the applicant to that other Court or he may make the grant limited to the 
property within his district(^). In Mrnicha v. Ganga{u)y the deceased died in 
Calcutta ; he left property in Calcutta and in Bombay. Application for probate 
of his will was made to the District Judge of Surat on the ground that the deceased 

(n) Bhaurao v. Lakshmibai^ 20 Bom. 007. L. 72. 

(o) Fardunji v. Navajbai, 17 Bom. 689. («) M<mdia v. Ganga, 1 Bom. L. R. 666. 

(p) In re Rose Learmotdh, 24 Had. 120. (t) In the goods of Bose Anne DaSilva, 25 All. 

(q) In re Mahendranaraint 5 C. W. N. 880. 855, 

(r) Lai Singh v, Kishen Dexyit A. I. R. (1929) (u) 1 Born* L« R* 166* 
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had left property in Surat. It was found that the deceased had left some earthen 
pots and other property of trifling value in Surat. Petition was refused as it could 
be conveniently disposed of by other Courts. 

272. Probate and letters of administration may, upon applica- 
Probate and tion for that purpose to any District Delegate, be 
i:ftion°ma^”““be granted by him in any case in which there is no 
granted ”hy \)eie- Contention, if it appears by petition, verified as 
hereinafter provided, that the testator or intestate, 
as the case may be, at the time of his death had a fixed place of 
abode within the jurisdiction of such Delegate. 

[This is sec. HI- A of the Succession Act X of 1865, sec. 58 of the Probate and Administra- 
tion Act F of 1881 and sec. 3 of the District Delegates Act VI of 1881.] 

Jurisdiction of the District Delegate to grant probate or Letters of 
Administration. — ^The jurisdiction of the District Delegate is restricted by this 
section in two respects — 

(1) The deceased at the time of his death had a fixed place of abode within 
the jurisdiction of the District Delegate. 

(2) And the proceedings are non-contentious. By sec. 286 it is provided 
that the District Delegate shall not make a grant when there is contention. 

The existence of property within the jurisdiction of the District Delegate does 
not give jurisdiction to him if the deceased had no fixed abode within his jurisdic- 
tion. 


273. Probate or letters of administration shall have ejEfect 
over all the property and estate, moveable or im- 
rSS£rte^'*or*Sers ^^O'^^^ble, of the deceased, throughout the province 
or^lntetratlo^” in which the same is or are granted, and shall be 
conclusive as to the representative title against all 
debtors of the deceased, and all persons holding property which 
belongs to him, and shall afford full indemnity to all debtors, 
paying their debts and all persons delivering up such property 
to the person to whom such probate or letters of administration 
have been granted : 

Provided that probates and letters of administration 
granted — 

(а) by a High Court, or 

(б) by a District Judge, where the deceased at the time 
of his death had a feed place of abode situate within 
the jurisdiction of such Judge, and such Judge certifies 
tliat the value of the property and estate affected beyond 
the limits of the province does not exceed ten -thousand 
rupees, 

shall, unless otherwise directed by the grant, have like effect 
throK^hout the whole of British India. 

^ io tiiisr section sMl apply in Britisk India after fhe separation 

Aden fiwh io probed cmd UMers of, odmmisiraMon granted in 
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Burma and Aden before the date of the separation, or after that date in proceedings 
which were pending at that date^ 

[This is sec, 242 of tht Succession Act X of 1865 and sec, 59 of the Probate and Admini- 
Stratton Act V of 1881, The italic portion was inserted as per Government of India (adaptation 
of Indian Laws) order 1937, The date of separation is 1st April, 1937,] 

By theBaroda Cantonment (Application of Laws) Order, 1943 which made this Act Appli- 
cable to the Baroda Cantonment in the proviso to this section after the word ‘‘granted” the 
words “under the Act in force in British India or under the Act as applied to any area under 
the administration of the Crown Representative” are inserted, and for the words “beyond the 
limits of the province” the words ‘in the Baroda Cantonment” are substituted and for the 
words “have like effect throughout the whole of British India” the words “have the same 
effect as grants under this Act” are substituted [See Gazetxe of India Part lA d. 14th August 
1943 p. 10. 

Conclusiveness of Probate and Letters of Administration. — ^As to the 
effect and consequences, of grant see supra sec. 227, pp. 419-423. The combined 
effect of sec. 227 and of this section is first that the property of the deceased vests 
in the executor or administrator as from the day of the death of the deceased and 
so long as the grant stands the executor or administrator is the legal representative 
of the deceased(sy). Probate is conclusive as to the representative title of the 
executor and the right of the executor to represent the estate and as to the 
due execution of the will but not as to the genuineness of the will or whether it 
was obtained fraudulently (w;). Letters of administration are conclusive evidence 
of the intestacy of the deceased(/r). Secondly it is conclusive against all 
debtors and affords full indemnity to them for paying their debts and to all persons 
delivering the property of the deceased to such legal representative even though 
it may turn out afterwards that the probate or letters were fraudulently obtain^, 
(see sec. 297 (y)) But a banker knowing the fiduciary character of a customer, pays 
him the moneys deposited with the bank for purposes inconsistent with his 
fiduciary character is not entitled to the indemnity afforded by this section(5i). 
If a suit is to be filed by the creditors in respect of the estate, the executors or 
administrators are the only necessary parties and not the heirs(a). In an ad- 
ministration suit it is only the executors who have proved the will are the 
necessary parties and the legatees can either be brought on the record or notice 
may be given to them at the time of the reference to commissioner if their interests 
are likely to be affected(6). Executors who have not proved the will need not 
be made parties, (O. 31 r. 2, Code of Civil Procediure). As regards beneficiaries 
also they are not necessary parties ; but under O. 31 r. 1, the Court may if it 
thinks fit order them to be made parties. 

Proviso. — ^The effect of the proviso is to make probate or letters of admini- 
stration in certain cases operative throughout the whole of British India. This 
proviso applies to persons governed by this Act. In case of persons not govern- 
ed by this Act e.g., Cutchi Memons probate cannot be granted to have effect 
throughout British India(c). 

Procedure when the Grant is to have Effect throughout the whole of 
British India. — Ordinarily the grant of probate or letters of administration 
operates only on the property of the deceased throughout the province in which the 
same is or are granted, (see Bombay High Court Rule 610). An all India grant 
can be made 

(1) by a High Court, (see Bombay High Court Rule 611). The High 
Court can only exercise jurisdiction under this section if there is some 


(o) Mirza Kurrutulain v. Peara Saheb, 32 L 
A, 244, 33 Cal. 116. 

( 20 ) Bhagwandas v. D. D, Patel db Co,, A. I. R. 
(1940) B. 131. 

(a) Charu Chandra v. Nahush Chandra, 50 Cal. 
49 at p. 57. 

(y) Ramchandra v. Ramabai, 39 Bom. L. B. 


165. 

(z) Imperial Rank v. Krishnamurii, Ind. Rul. 
(1933) M. 411 ; A. I. R. (1933) M. 628. 

(a) Matangini v. Chooneymohey, ^ Cal* 908. 

(b) Prammanath v. Suprakash, 58 Cfid. 77 ; 
Satya Praakad v. MtMlal, 27 Cal. 683. 

(c) In re Haji hnUdl, 6 Bom. 452. 
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property within its jurisdiction either original or appellate. In In 
the matter of Rose Learmouth{d), it was held that the Madras High 
Court had no jurisdiction to grant probate of the will of a testator 
who did not reside and who had no assets within the Presidency of 
Madras, and 

(2) by a District Judge when the deceased had a fixed place of abode 
within his jurisdiction and the Judge certifies that the value of the 
property beyond the province does not exceed Rs. 10,000. If the 
value of the property beyond the jurisdiction of the District Judge 
exceeds Rs. 10,000 then the District Judge has no jurisdiction. The 
procedure to be then adopted is to apply for grant limited to the 
property within the jurisdiction. If another application is then made 
for grant of letters of administration in respect of the whole property 
left by the deceased to the High Court then the High Court is seized 
of the matter, although the application to the High Court may be 
subsequent to the ajpplication to the District Court and the applica- 
tion made to the High Court will not be stayed under sec. 10 of the 
Code of Civil Procedure. The High Court has also power to restrain 
by injunction the petitioner to the District Court who is not resident 
within its jurisdiction from proceeding with his previously instituted 
petition, if such party has entered a caveat in the High Court 
in the petition instituted by another person for the grant of letters 
of administration to the whole estate, if the caveat is filed without 
protest with an affidavit in support of the caveat(e). 

When the grant is limited to one province and additional property is discovered 
in another province, the Bombay High Court Rule 648 allows amendment of the 
grant to extend to British India on payment of additional probate duty. 

The power given under the proviso for an all India grant is discretionary, [see 
sec. 279(2) ]. It has been held in Namberumal v. Veeraperumal(f), that in the case 
of wills executed outside Madras probate may be taken only of the immoveable 
property situate within Madras. 

Zanzibar is district in the Province of Bombay. It was held in Macleod v. 
Consul General ofZan%ihar{g) that Probate granted by Consul General of Zanzibar 
is conclusive against all debtors and holders of property of the testator in the 
Presidency of Bombay. 

274. { 1 ) Where probate or letters of administration has or 
Transmission to have htexi, granted by a High Court or District 

with the effect referred to in the proviso to 
under proviso to Section 273, the High Court, or District Judge 
secUonSTB. shall send a certificate thereof to the following 

Courts, namely : — 

(a) when the grant has been made by a High Court, to 
each of the other High Courts ; 

(&) when the grant has been made by a District Judge, to 
the High Court to which such District Judge is sub- 
ordinate and to each of the other High Courts. 

^ ^ Cf) S9M.L.J.686. 
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(2) Every certificate referred to in sub-section ( 1 ) shall be 
made as nearly as circumstances admit in the form set forth in 
Schedule IV, and such certificate shall be filed by the High Court 
receiving the same. 

( 3 ) Where any portion of the assets has been stated by the 
petitioner, as hereinafter provided in sections 276 and 278, to be 
situate within the jurisdiction of a District Judge in anotherprovince, 
the Court required to send the certificate referred to in sub-section 
(I) shall send a copy thereof to such District Judge, and such copy 
shall be filed by the District Judge receiving the same. 

\This is sec, 242- A of the Succession Act X of I860 and sec, 60 of the Probate and Adminis- 
tration Act V of ISSl,], 

This section lays down the rule of procedure for the guidance of the Court 
when the grant is throughout the whole of British India grant. When such a grant 
is issued by a High Court it shall send a certificate to the other High Courts. When 
the grant is made by a District Judge, he shall send the certificate to the High 
Court to which he is subordinate and to the other High Courts. The form of the 
certificate is given in Schedule IV. 

275. The application for probate or letters of administration, 

if made and verified in the manner hereinafter 
provided, shall be conclusive for the purpose of 
bate or administra- authorising the grant of probate or, administration ; 
^^deindvert^^^ grant shall be impeached by reason 

only that the testator or intestate had no fixed place 
of abode or no property within the district at the time of his death, 
unless by a proceeding to revoke the grant if obtained by a fraud 
upon the Court. 

[This is sec, 243 of the Succession Act X of 1866 and sec. 61 of the Probate and Administra- 
tion Act V of 1881,] 

Conclusiveness of Grant. 

If a grant is made on a petition duly verified, the contents of the petition are 
accepted as correct and the essential contents are that the deceased at the time 
of his death resided within the province or left property there and the relationship 
of the petitioner. If any one desires to challenge these statements, he must file a 
caveat before the grant is issued. If he wants to challenge these statements after 
the grant is made, he must take steps to revoke the grant on the ground of fraud 
upon Court and until that is done, according to this section the statements are 
deemed to be conclusive(/i). 

If the petition contains false statements, the petitioner is liable to be punished 
for giving or fabricating false evidence, (see sec. 282). 

276. (I) Application for probate or for letters of adminis- 
Petition for pro- stratiou, with the will annexed, shall be made by a 

petition distinctly written in English or in the 
language in ordinary use in proceedings before the Court in which 
the application is made, with the will or, in the cases mentioned in 


(h) In the goods of Bose Anne DaSilvas 25 AU. 355 ; In the goods of Sassoon, 21 Bom. 373. 
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sections 237, 238, and 239, a copy, draft, or statement of the 
contents thereof, annexed, and stating — 

(a) the time of the testator’s death, 

{1) that the writing annexed is his last will and testament, 

(c) that it was duly executed, 

(d) the amount of assets which are likely to come to the 
petitioner’s hands, and 

(e) when the application is for probate, that the petitioner 
is the executor named in the will. 

(2) In addition to these particulars, the petition shall further 
state, — 

(а) when the application is to the District Judge, that the 
deceased at the time of his death had a fixed place 
of abode, or had some property, situate within the 
jurisdiction of the Judge ; and 

(б) when the application is to a District Delegate, that the 
deceased at the time of his death had a fixed place of 
abode within the jurisdiction of such Delegate. 

(S) Where the application is to the District Judge and any 
portion of the assets likely to come to the petitioner’s hands is 
situate in another province, the petition shall further state the 
amount of such assets in each province and the District Judges 
within whose jurisdiction such assets are situate. 


[This is sec- 244 of the Succession Act X of 1865 and sec- 62 of the Probate and Adminisira* 
Hon Act V of 188 L] 


Snb-Secs. (i) <& (2) 


Contents of the Petition for Probate.— The petition for probate sball be 
in the English language or in the language of the Court and must the 

following : — 

(1) The will must be annexed to the petition. The will must be proved and 
the Court must be satisfied that the will has been duly executed, and attested(i). 
If the will is not in English or in the language of the Court, its official translation 
must accompany (sec. 277). Although this section requires that the petition 
must be accompanied by the will, but if the will is not in the possession of the 
applicant it should be stated in whose possession it is and the Court will siunmon 
that person to produce it(j). 

(2) Time of the testator’s death. 

(8) The writing anne.xed is the last will and that it was duly executed. 

(4) The amount and value of assets which are likely to come to the petitioner’s 
hands and the value thereof for the purposes of probate duty(A:). All the assets 
likely to eome whether within or without British India must be mentioned. Only 
tbiB properties situate in British lodia need be mentioned. If some property is in 


^ MmrCMmdr, 6 C. L. 

V. Dm, k, i, B. (W89) h. 


(k) Kuppayammal v. Ammani Ammat, ;^2 
Mad, 84f5 ; Khubchand v, MotilbaK A. *1. 
R. (1936) S. 130 ; 165 I. C, 202. 
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the Native State that property should not be included in the schedule to the peti- 
tion and probate duty is payable only on the assets which at the date of the testa- 
tor’s death are in British India(Z). 

(5) The petitioner is the executor named in the will. Where a member of 
the firm is appointed executor without name, the person who applies for probate 
must prove that he was a member of the firm both at the date of the will and at 
the time of the death of the testator(m). 

(6) The deceased had his fixed place of abode or some property moveable or 
immoveable within the jurisdiction of the District Judge, when the application is 
to the District Judge. 

Under this section (unlike sec. 278) in a petition for probate it is not 
necessary to mention the names of the next of kin of the testator but in practice 
they are required to be stated in the petition, 

(7) When the application is to a District Delegate, that the deceased resided 
within the jurisdiction of such Delegate. 

(8) When the application is made for probate to have effect throughout the 
whole of British India, whether any application for probate or for letters of ad- 

, ministration was made to any other Court and if so, with what result. 

The petition must be verified by the petitioner and by at least one of the 
attesting witnesses to the will when procurable, (see sec. 281). In practice the 
attesting witness makes an affidavit. The petition for probate must be accompa- 
nied by the executor’s oath, (see Bombay High Court Rule 603). 

Where two or more persons apply it is not permissible to grant probate or 
letters of administration in fractions(?i). 

If the petition is for probate of a nuncupative or oral will, then in addition to 
the statements mentioned above, the petition should Set out either in the petition 
itself or by a separate affidavit the contents of the oral will to be propounded and 
when and to whom the same were made(o). Such petition is disposed of by the 
Judge and not by the Registrar, (see rule 608 of the Bombay High Court Rules). 

Suh-Sec. ( 3 ) 

A petition for probate should not be refused on the ground that there are 
no assets to be administered(p). But in the case of a petition for letters of 
administration it is the duty of the Court before granting the letters of administra- 
tion to see whether there is any estate left to be administcred(g). 

Application in forma pauperis. — ^Where an executor is not in possession of 
\ the property of his testator and cannot get possession of it and where he has not 
^himself the means of paying the necessary fees, he may be allowed to petition, and if 
entitled thereto to obtain probate in forma pauperis(r). 

The order of the District Judge granting or refusing probate under this 
section is a decree(5). 

(1) In re Ezekiel, 21 Bom. 139 at 152 ; Lai L. J. 711. 

Singh V. Kishen Dem, A I. R. (1929) Lr. (p) Achoait v. Krishnadhone, 12 C* W. N. 

72. 129. 

(w) In the good*} of George Nath, 29 C. W. N. (q) Lalit Chandra v. Baikuntha, 14 C. W. N. 

373 ; A. I. R. (1925) C. 606. 463. 

(n) AhdulGaffur v. Jayarabai, 31 Bom. L. (r) In the matter of the Will of Dawiibai^ 18 

R. 1093. Bom. 237. 

(o) In re the Will of Haji Mahomed Abba, 24 (s) Miss Em Mountsiephem v. Mr. Emtety 

Bom. 8 ; Pitani Lai v. Kallu Ram, 29 A. 35 All. 448. 
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Limitation. — ^Under the Indian Limitation Act No. IX of 1908 there is no 
period prescribed within which a petition for probate or for letters of administration 
should be made after the deceased’s death(^). It may therefore be presented at any 
time after the death of the deceased, even many years after the death(w). But 
delay in applying for probate naturally gives rise to some suspicion. If the 
application is made more than three years after the death, the petitioner must state 
the reason of the delay in his petition(z;). (Rule 609 Bombay High Court Rules). 
Long delay in making such application is a circumstance which may be taken into 
account in determining the genuineness of the will, but is not a ground for refusing 
probate(w). 

Where a second or subsequent petitioner comes after considerable delay and if 
knowledge or acquiescence in the grant is proved on his part, the Court will not 
allow him to reopen the grant unless he offers some reasonable and true explanation 
of the delay(a?). 

Under sec. 293 in case of an application for probate seven clear days must be 
allowed to pass after the death of the testator before an application can be entertain- 
ed and 14 days must pass after the death of the testator or intestate for an applica- 
tion for letters of administration. 


277. In cases wherein the will, copy or draft, is written in 
In -w^hat cases any language other than English or than that in 

1 X 1 proceedings before the Court, there 
petition. shall be a translation thereof annexed to the petition 

pe^ ^ translator of the Court, if the language be one 
son other for which a translator is appointed; or, if the will. 
Court translator. . copy or draft, is in any other language, then by 
any person competent to translate the same, in which case such 
translation shall be verified by that person in the following man- 
ner, namely : — 

“ I (A.B.) do declare that I read and perfectly understand 
the language and character of the original and that the 
above is a true and accurate translation thereof.” 


[This is see. 24o of the Succession Act X of I 860 and see. 63 of the Probate and Administra- 
tion Act V of 18SI.} 


When the will is in a vernacular language, the practice is to get it officially 
translated by the translators appointed by the Court and after the translation is 
ready to annex the original will as exhibit A to the petition and the translation as 
exhibit B, (see Bombay High Court Rule 608). If the will is in a language for 
which no translator is appointed by the Court, then the will may be translated as 
best as possible by any person acquainted with the language of the will and also 
knowing E^lish and his verification shall be taken to such translation in the form 
given in this section. 


(I) ManSAai v. Marukji, 7 Bom. 218 ; Re 
Ishan Ckunder Roy, 6 Cal. 707 ; Kashi 
Chomdra v. Oopi Krishna, 19 Cal. 

(««} Bnmumu&u v. Vam KoilpiUai, 17 Mad. 

(t») V. M^Mlaaemi Bank, A. T. R, 

» C.WS 5 BjMxSnt v. Sriday Nath 

jSrft W*K. 4M; JBjiliito VtlshoaCtancfer, 


9 C. W. N. 49 (P. C.). 

(w) Vurga V. Atul Chandra, (1988) 1 Cal. 75. 
(») Manorama v. Shiva Sundari, 42 Cal. 480; 
Binodird v. Hriday Nath, 22 C. W. N. 
tOi ; KunjaLtU V. Kattash Chandra, 14 
C. W. N. 1068 ; Radhashyam v. Ranga 
Sundari, 24 C. W. N. 541. 
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Petition for 21 (2) Application for letters of adminis- 

letters of adminis- tration shall be made by petition distinctly written 
tration. g^g aforesaid and stating— 

(а) the time and place of the deceased’s death ; 

(б) the family or other relatives of the deceased, and their 
respective residences ; 

(o) the right in which the petitioner claims ; 

(d) the amoimt of assets which are likely to come to the 
petitioner’s hands ; 

(e) when the application is to the Disrict Judge, that the 
deceased at the time of his death had a fixed place 
of abode, or had some property, situate within the 
jurisdiction of the Judge ; and 

(jf) when the application is to a District Delegate, that the 
deceased at the time of his death had a fixed place of 
abode within the jurisdiction of such Delegate. 

(2) Where the application is to the District Judge and any 
portion of the assets likely to come to the petitioner’s hands is situate 
in another province, the petition shall further state the amount of 
such assets in each province and the District Judges within whose 
jurisdiction such assets are situate. 

]This is sec. 246 of the Succession Act X of 1865 and sec, 64 of the Probate and Administra- 
tion Act V of 188L] 

Contents of the Petition for Letters of Administration 

(1) Time and place of the deceased’s death. 

(2) That no will has been found though diligent search made. 

(3) Family or relatives of the deceased and their respective residences. 

(4) The right of the petitioner to obtain letters of administration. 

(5) That the deceased left some property within the jurisdiction of the 
District Judge or District Delegate. It is not necessary for the Probate Court to 
decide what assets are likely to come to the hands of the petitioner, but it is the 
duty of the Court to see whether there is any estate to be administered. If there 
is no estate remaining to be administered the grant must be refused(2^). If more 
than one petition is presented by different parties for the administration of the 
same estate, the practice of the Bombay High Court is to consolidate the petitions 
and if both the petitioners are equally entitled to the grant, to issue a joint grant( 2 f). 

(6) The amount of assets which are likely to come to the petitioner’s hands 
and the value thereof for the purpose of administration duty. 

(7) When the application is to the District Delegate that the deceased at the 
time of his death resided within his jurisdiction. 

(8) When the application is made for letters of administration to have effect 
throughout the whole of British India, whether an application for letters of admi- 
nistration was made to any Court, and if so, with what result, (see sec. 279), 

(y) Lain Chandra v. Baikuntha, 14 C. W. N. (z) See the Petition in Be Kavasji K, Patuck, 

463. dated the 7th September 1896. 
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If after the grant of letters of administration by the District Judge other 
property outside his jurisdiction is found, the proper course is to apply to the 
District Judge to revoke the grant and after obtaining the revocation to apply to 
the High Court for a new grant(a). 

279. ( 2 ) Every person applying to any of the Courts men- 
Addition to tioned in the proviso to section 273 for probate of a 

statement in peti- will or letters of administration of an estate intended 
bate ietters^’^of have effect throughout British India, shall state 
administration in in his petition, in addition to the matters respec- 
certain cases. tively required by section 276 and section 278, that 

to the best of his belief no application has been made to any other 
Court for a probate of the same will or for letters of administration 
of the same estate, intended to have such effect as last aforesaid. 

or, where any such application has been made, the Court to 
which it was made, the person or persons by whom it was made and 
the proceedings (if any) had thereon. 

( 2 ) The Court to which any such application is made under the 
proviso to section 273 may, if it thinks fit, reject the same. 

[This is sec. of the Succession Act X of 1866 and sec. 65 of the Probate and Administta-^ 

turn Act V of 1881.] 

An all India grant is made under sec. 273 only when no application has been 
made in any other Court for the probate of the same will or for letters of administra- 
tion to the same estate. This section, therefore, requires that the petitioner for an 
all British India grant must state in the petition that no such application has 
been made. If any such application has been made, the petitioner must state to 
which Court it was made, by whom it was made and the result of such application. 

280. The petition for probate or letters of administration 
Petition for pro- shall in all cases be subscribed by the petitioner 

bate, etc., to be and his pleader, if any, and shall be verified by the 
signed and verified, petitioner in the following manner, namely : — 

“I (A, B.), the petitioner in the above petition, declare that 
what is stated therein is true to the best of mv information and 
belief.” 

[Tftw is sec. 247 of the Succession Act X of 1866 and sec. 66 of the Probate and Administra- 
tion AjctV of 1881.] 

Verification of Petition, — ^The Bombay High Court Rule 613 provides that 
the petition for probate or letters of administration shall be subscribed by the peti- 
tioner and his attorney (if any) and shall be verified by the petitioner in the manner 
set put above. 

The Administrator-Greneral is not required to verify the petition otherwise 
than by his signatore under the Administrator Generals Act{&)^ - 


(tt) In the goods of Bose Anne B'Silva, 25 All. (b) In the goods of Avddll, 25 Cal. 404 
355. 
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281. Where the application is for probate, the petition shall 
Verification of also be Verified by at least one of the witnesses to 

bS*b%n^witMM (when procurable) in the manner or to the 

to will. effect following, namely : — 

“I (C.D.), one of the witnesses to the last will and testament 
of the testator mentioned in the above petition, declare 
that I was present and saw the said testator aflSx his signa- 
ture (or mark) thereto (or that the said testator acknow- 
ledged the writing annexed to the above petition to be 
his last will and testament in my presence). 

[This is sec, 2i8 of the Succession Act X of X86o and sec. 67 of the Probate and Administra- 
tion Act V of 1881.] 

Affidavit of Attesting Witness. — In the case of an application for probate, 
this section requires that the petition shall be accompanied by the affidavit of one of 
the attesting witnesses if living. If both the witnesses are dead resort must be had 
to other person who may have been present at the execution. The Bombay High 
Court Rule 603 is also to the same effect. By rule 615 it is provided that if no 
affidavit of an attesting witness is procurable, an affidavit shall be procured (if 
possible) from some other person who may have been present at the execution of 
the will ; if no affidavit of any such person can be obtained, evidence by affidavit 
must be produced of that fact and of the handwritings of the deceased and of 
attesting witnesses. 

This affidavit is required to prove the due execution of the will. This affidavit 
is deemed sufficient in all non-conlentious matters and probate is granted if the 
Registrar is satisfied. In case of doubt, the Registrar may refer the matter to the 
Testamentary Judge. This is called proving the will in common form(c). 

If the petition becomes contentious, the attesting witnesses are examined in 
open Court and cross examined by the caveator. The party propounding a will is 
bound to call one of the attesting witnesses to prove execution even if evidence of 
execution is otherwise forthcoming. The attesting witness is the witness of the 
Court and not of the party calling him, and the party calling him can also cross 
examine him on any part of his evidence tending to contravene due execution of the 
will(d), (Halsbury, Vol. 14#, p. 177 and Hailsham Edn,, Vol. 14, p. 226.) This is 
called proving the will in solemn form or per testes. 

282. If any petition or declaration which is hereby required 
Punishment for to be Verified Contains any averment which the 

^t?tioror”d“iam“ person making the verification knows or believes to 
tion. be false, such person shall be deemed to have com- 

mitted an offence under section 193 of the Indian Penal Code. 

[This is sec. 249 of the Stcccession Act X of 1865 and sec. 68 of the Probate and Administra- 
tion Act V of 1881.] 

Prosecution under this section can only be started if any statement in the 
petition is made with the knowledge or belief that it is false, and then also only on 
the complaint of the Court before which it was made and not by a private 
complaint(e). 

(c) Chotataf v. Kabubai, 22 Bom. 261. 

(d) Oakes v. Vzzell, (1932) p, 19. 

81 


(e) Bcddeo v. Deptdy Inspector General, 51 
Cal. 682 . 
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Powers of Dis- 283. (1) In all cases the District Judge or 
trict Judge. District Delegate may, if he thinks proper, — 

(a) examine the petitioner in person, upon oath ; 

(b) require further evidence of the due execution of the will 
or the right of the petitioner to the letters of adminis- 
tration, as the ease may be ; 

(c) issue citations calling upon all persons claiming to have 
any interest in the estate of the deceased to come 
and see the proceedings before the grant of probate 
or letters of administration. 

(2) The citation shall be fixed up in some conspicuous part of 
the court-house, and also in the office of the Collector of the district 
and otherwise published or made known in such manner as the Judge 
or District Delegate issuing the same may direct. 

(3) Where any portion of the assets has been stated by the 
petitioner to be situate within the jurisdiction of a District Judge in 
another province, the District Judge issuing the same shall cause a 
copy of the citation to be sent to such other District Judge, who shall 
publish the same in the same manner as if it were a citation issued by 
himself and shall certify such publication to the District Judge who 
issued the citation. 

[This is se". 2S0 of the Succession Act X of 1865 and sec. 69 of the Piohate and Administra- 
tion Act V of 1881.] 

Svb-Sec. (1) (a) 

Examine the Petitioner. — In the High Courts in all non-contentious pro- 
ceedir^, the verification of the petitioner is considered sufficient, and the grant 
is made by the Registrar without examining the petitioner in person. In the 
District Courts the practice is to examine the petitioner by the Judge. 

Sub-sec. (1) (6) 

Evidence as to due Execution of the Will ^Under sec. 281 the affidavit 

of an attesting witness is required in cases of petition for probate. If such evidence 
is not available, the Court will require due execution to be proved. The evidence 
required is laid down in sections 78 to 81 of the Indian Evidence Act. Under the 
amended section 68 of the Evidence Act (XXXI of 1926, sec. 2) in the case of 
registered wills it is not necessary to call an attesting witness, unless its execution is 
specifically denied. 

Evidence as to the right of the Petitioner to the Letters of Adminis- 
tration.— In case of intestacy, the petitioner must show that he has the right to 
apply for letters of administration, if the petitioner has the prior right. If the 
petitioner has the inferior right, he must either procure the consent of the person 
entitled to prior right or state that the person entitled to prior right has failed or 
neglected to apply. A citation will then be issued. 


Sub-sec. (1) (c) 

Cation under this section is discretionary!/). Citation under this section is 
peisoBs daimkig an intarest in the estate. A person who dis- 

^ ^ Bouars tj» R* 708 ; Sk^fama Charms y. Prafulla, 19 C. W. N* 882. 
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claims the property disposed of by the will is not entitled to be served with 
citation(g). 

In every case in which probate of the will of a Hindu is applied for a special 
citation must be served on those persons whose interests are directly affected by the 
will(A). This section gives to the District Judge full discretion as to issuing of 
citation. Ordinarily citations are dispensed wuth in the case of Parsis, Christians and 
Europeans but different consideration arises when the testator is a Hindu(i). 
Rule 624 of the Bombay High Court Rules is also to the same effect. Under that 
rule the citation is to be published in newspapers in case of petition for probate or 
letters of administration of a Hindu or Muhammadan. 


Sub-sec. (2) 

Service of Citation. — Sub-section 2 provides for the mode of service of 
citation. Ordinarily a citation is to be served personally tlirough the bailiff of the 
Court and in case of special citation it must be served personally. In case of dis- 
cretionary citation it is usually inserted in local papers inviting all persons interested 
in the estate to come and see the proceedmgs. If the person required to be served 
is a minor the practice is to serve the citation on the natural guardian of the minor. 
But if the applicant for probate is himself the guardian of the minor or where 
the natural guardian is under the influence or care of the propounder of the will, an 
independent guardian-ad-litem should be appointed for receiving the citation and 
the service should be effected on him. It is not necessary that in every case a 
guardian-ad’litem should be appointed(^‘). In the absence of such service it will be 
open to the minor on attaining majority within the period of limitation to institute 
proceedings for the revocation of the grant(fc). 

Mere citing a person in probate proceedings does not make him a defendant, 
unless the caveat is filed(Z). Absence of citation under this section does not 
invalidate the grant(?7i). 

Sub-sec. (3) 

Under this sub-section a general citation is conipulsory{n). 


Caveats against 
grant of probate or 
administration. 


284. (1) Caveats against the grant of pro- 
bate or administration may be lodged with the 
District Judge or a District Delegate. 


(2) Immediately on any caveat being lodged with any District 
Delegate, he shall send copy thereof to the District Judge. 

(3) Immediately on a caveat being entered with the District 
Judge, a copy thereof shall be given to the District Delegate, if any, 
within whose jurisdiction it is alleged the deceased had a fixed place 
of abode at the time of his death, and to any other Judge or District 


(g) Makantk Ram v. Prem DaSy 10 Pat. 817. 

(h) In the matter of the Petition of Hurro LaU 
Shahay 8 Cal. 570. 

(i) Walter Smith v. Donald, A. I. R. (1933) 
Sind. 262. 

(j) Haimabati v. Kunja Mohany 35 C. W. N. 
387 ; Aswini Kumar v. Sukhaharany 35 C. 
W.N, 568; Radhashyamv.RangaSundari, 
24 C. W. N. 541; Sachindrav, Hironmyee, 
24 C. W, N. 538 ; Dwijendra Nath v. 


Gohke Nathy 19 C. W. N. 747 ; Walter 
Retells V. Maria BebellSy 2 C. W. N. 
100 ; Ramanandi v. Kalaxeaiiy 55 I. A. 18. 

(k) Azimunnisa v. AU Khauy 29 Bom. L. R. 
434 ; A. I. R. (1927) B. 387. 

(l) Saroja Sundari \ . Abhoy Charan, 41 Cal. 
819. 

(m) Harris v. Spencer, 35 Bom, Xr. R. 708. 

(n) DinaBandhu v. Sarala Sundari^ (1040) 
1 Cal. 33 at p. 45. 
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Delegate to whom it may appear to the District Judge expedient to 
transmit the same. 

{ 4 ) The caveat shall be made as nearly as 
Form of caveat, circumstances admit in the form set forth in 

Schedule V. 

[Clames Jf, 2, and 3 correspond with sec, 261 and clause 4 with sec. 252 of the Succession 
Act X of 1865 and secs. 70 and 71 of the Probate and Administration Act V of 1881}. 

Procedure. — ^This section lays down the procedure to be followed by persons 
who want to oppose the grant. Any person intending to oppose the issuing of a 
grant of probate or letters of administration must file a caveat. A caveat is a cau- 
tion or warning entered in the Testamentary Court giving notice to the Registrar 
not to issue any grant or to take any step in reference to the estate of the deceased 
named in the writing without notice being first given to the party or to the solicitor 
of the party who has lodged the caveat. It is in this form : “ Let nothing be done 
in the matter of the estate of A. B., late of , deceased, who died on the 

day of at without notice to C. D. of 

(See Schedule V). Caveat is usually entered after the petition is presented and 
before the grant is issued. But it may be lodged before the petition is presented(o). 
After the caveat is lodged the caveator, if he challenges the will, must file an affidavit 
in support of the caveat within eight days, (see Rule 600 of the Bombay High Court 
Rules), see also Chotalal v. Bai Kabuhai{p). After the caveat is filed the proceedings 
take as nearly as may be the form of a regular suit in which the petitioner for probate 
or letters of administration as the case may be shall be the plaintiff and the caveator 
shall be the defendant, (see sec. 295). A caveat may be filed either before or after 
the petition for probate or letters of administration is filed and when it is filed after 
the petition is filed the petition is converted into a suit in which the petitioner is 
plaintiff and the caveator is defendant. Under English law a caveat remains in 
force for six months and may be renewed. There is no time limit under this Act. 
The entry of the caveat does not convert the petitioner into a contentious proceed- 
ing. The petition becomes contentious after the caveat or files affidavit in support 
of the caveat. 

Who can contest a Grant. — ^The person contending the will or grant of 
letters of administration, called the caveator, must show that he has some interest in 
order to entitle him to a locm standi in the Probate Court(g). He must show an 
interest in the estate of a deceased person either by inheritance or otherwise. The 
test for determining generally whether a person has sufficient interest to sustain a 
caveat is this : — ^Will the grant displace any right to which the caveator is otherwise 
entitled ? If so he has an interest, if not he has none(r). Any interest, however, 
slight and even the possibility of interest is sufficient to entitle the party to oppose 
the grant. The possibility of an interest does not apply to possibility of a party 
filling a character which would give him an interest at the date of the testator’s 
death, but to the possibility of lus having an interest in the result of setting aside 
the will(^). If the person merely alleges that certain jewels which the testator has 
disposed of by his will were his that is not an interest in the estate of the 
deceased(f). Also, a person denying the title of the testator and claiming property 
adversely to him cannot be said to have an interest(i 4 ). 


(o) Jarat Kumariv. Bissessur, $9 Cal. 245 
at 249. 

^ ) 22 Bom. 261. 

V. 84 Bom. 459. 

r) V. lAmidamm, 89 Bom, 

^^ohinekandra v. NUmranehandra, 59 Cat 
1«08;86C.W,N. 685. 


s 


(0 Komdlangini v. Sowhha^ammdl, 54 Mad. 
24 ; 59 M. L. J. 529. 

(i*) Abhiram v, Gopal DasSf 17 Cal. 4S ; 
Mdhanth Bam v. Prem Doss, 10 Pat. 817 ; 
Shri^obind v. MussH Laljhari, 14 C. W. 
N. 119 ; Pirojshodi v. Pestonji, 84 Bom. 
459. 
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If the caveator claims the property by paramount title he has no locus 
standi{v). A person who claims outside and independently of a will or claims 
adversely to the testator and disputes his right to deal with the property can 
in no sense be deemed to claim an interest in the estate of the deceased (re;). 
If a person alleges that the property which the deceased purports to dispose 
of by his will is not capable of being so disposed of on the ground that it is 
the joint Hindu family according to the Mitakshara law cannot enter a caveat 
against the grant of probate or letters of administration. It is the invariable 
practice of the* Probate Court that on an application for grant of probate or 
letters of administration the Court will not go into the question as to the title 
of the property which the testator by his will purports to dispose of(aj). All 
these cases were considered by Engineer J., in Atmaram v. Kedarnath(y) in a 
petition for probate No. 423 of 1937 (Suit No. 4 of 1938) in the Bombay High Court 
where a caveat was filed on behalf of a minor who challenged the due execution of 
the will and who contended that the property which the testatrix purported to 
dispose of by her will did not belong to her but belonged to the joint family and 
that she had only widow’s interest in it and that on her death the property passed 
to the caveator by survivorship. In giving judgnxent His Lordship said that if 
the property was stridhan property, of the testatrix the caveator could claim no 
interest in it. On the other question His Lordship also said that having regard 
to the decisions quoted above it was not the province of the Probate Court to 
decide the question of title in probate proceedings, and dismissed the caveat and 
ordered the guardian-ad-litem to pay the petitioner’s costs. (Judgment delivered 
on 23-8-38). If interest is shown by a party contending the will, then the onus 
of proving that the will is genuine will be on the person propounding the will 
and not on the person contending that the will is a forgery(;3). 

The following persons are held to have no interest. — (1) A mere creditor 
of the deceased. His interest is only to see that the assets are sufficient to pay the 
debts of the deceased. He has no interest to challenge the validity of the will{a). 
But in R. S. Sinha v. Miss Pabna(b) it was observed that a creditor who has 
attached a portion of the estate might possibly be a person who has an interest in 
the estate of the deceased. Also when letters of administration are granted to a 
creditor he has an, interest to oppose the grant of probate, (Halsbury Vol. 14 p. 221), 

(2) A debtor of the deceased has no interest to oppose the grant of letters 
of administration(c). 

(3) A person who alleges that he and the testator were joint and the pro- 
perty disposed of by the will is joint family property has no locus standi to 
contest the grant of probate or letters of administration(d). 

The following persons have a sufficient interest to entitle them 
to a locus standi, in a Probate Court to contest the will, 

(1) Mortgagees of the estate of the deceased have an interest in such estate 
entitling them to intervene and be heard in opposition to an application to withdraw 
probate(^). 


(u) Janki v. Ram Bahadur, (1983) Ind. Rul. 

X8. 

{w) Kashi Nath v. Vulhin Gulzari, A. I. R. 
(1941) Pat. 475. 

(o!) Ochavaram v. Dolatram, 28 Bom. 694; 
Pirojshah v, Pestonji, 34 Bom. 459 ; 
Abhiram v. Gopal Bass, 17 Cal. 48 ; 
Kmmlangi Ammal v, Sowabhagiammal, 
54 Mad. 24. 

(y) XJnreported. 


(z) Sttkh Devi V. Kedar Nath, 23 All. 405 
(P. C.). 

(a) In re Desputty Singh, 2 Cal. 208. 
ib) 20 Pat. 75 ; A. 1, R. (1941) Pat. 151. 

(c) Santosh Kumar v. Jaladaoshi Devi, A. 
I. R. (1941) Pat. 18. 

(d) Bamyad v. Rem, Bhiju, 10 Pat. 812. 

(e) Kashi Chundra v. Oopi Krishna, 19 Cal. 
48 ; see also Surborrumgala v. ShoMbhoc- 
shun, 10 Cal. 413. 
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(2) An assignee of the estate of the deceased, whether he acquired the interest 
in the estate of the deceased at the time of his death or subsequently if the will is 
at variance with his interest(/). 

(3) A legatee under a previous will, but not necessarily a legatee under the 
will in question(g). 

(4) A judgment creditor of the next-of-kin of the testator, when the object of 
obtaining probate is to defraud the judgment creditor of the property which, but for 
tlie will, would have passed to the next-of-kin(/i). 

(5) An attaching creditor of the son’s interest under Hindu law has sufficient 
interest to oppose the grant of the father’s will{i) ; see, however, Nilmoni Singh v. 
Umanath Mooherjee{j) where their Lordships of the Privy Council expressed grave 
doubt whether an attaching creditor can oppose the grant of probate or apply to 
have it revoked. 


(6) A creditor of the heir or next-of-kin of the testator may be vitally 
interested in impeaching the will and he is held to have an interest to oppose the 
grant(A;). But in Nilmoni Singh v. Umanath Mukerjee{l) it was held that the 
creditors of the heir or next-of-kin of a deceased person were not persons having 
an interest and this was approved by their Lordships of the Privy Council but when 
the object of obtaining probate is to defraud the creditor by passing the property 
to the executor which would otherwise have come to the heir it was held that he 
has an interest to oppose the grant(m). 

(7) An assignee of the interest of the widow(n), but not a widow who has a 
bare claim for maintenance and whose right is not affected by the will(o). 

(8) A daughter-in-law, if her right to maintenance is affected by the willfp). 
The widow of an undivided brother of the husband of the testatrix if her right to 
maintenance is affected by the will(g). 

( 9 ) A presumptive reversioner to property with which a will deals has a 
sufficient interest(r). If the immediate reversioner does not contest, the next 
reversioner can enter caveat and contest the will,(s), 

(10) A purchaser from the heir of the property of the deceased has a locus 
standi to come in and allege that the will of the deceased is a forgery and should be 

revoked^)* 

Grounds upon which the Grant may be opposed 

(1) In case of wills. — The grant of probate may be opposed on the following 
grounds : — 

{a) Want of due execution. 


(/) Mokshadayini Dassi v. Karnadhar. 19 
C. W. N. 1108. 

(g) EffhamtuUah SaMb v. JRoiiwi Bow, 17 Mad. 
373 ; Drmpadi v. Rajkumari, 22 C. W. 
N. S64. 

(h) In re Bhdbosoonduri Dahee, 6 Cal. 460 ; 
Kishen Dai v. Satyendra Nath. 28 Cal. 
441. 

(i) Atakal v. Narayana, 34 Mad. 405 ; Sur- 
bomongala v. Shaskibhooshun. 10 Cal. 
413 

(i) 10 Cfll. 19 (P. C.), 10 I. A. 80. 

(A) In re Despuky Sir^k^ 2 Cal. 208. 

(l) local. 10. 

(m) Sarcda Sundari, (1940) 

InJ V. Ohm^a Naih, 6 O. W. 

muMni jPNstsai V. Om^a, 4 C. 


W. N. 602 ; In the goods of Qohinda, 17 
C. W. N. 1141. 

(p) Indubala v. Panchumani, 19 C. W. N. 
1169 ; see also, Kliettramoni v. Shyama 
Churns 21 Cal. 539. f 

(q) Hanumantha v. Letchamma, 49 Mad. 960. 

(r) In re Hurro tail, 8 Cal. 570 ; see also, 
Shashi Bhvshan v. Bajendra, 40 Cal. 82 ; 
Syama Charan v. Prafulla, 19 C. W. N. 
882. 

(s) Satin Chandra v. Saroda Sundari, 27 C. 
L. J. 820, 

(0 Nalinchandra v. Nibaran Chandra^ 59 
Cal. 1809 ; Komollochun v. NihvMun 4 
Cal. 360 ; Mvddun Mohun v. Kali Churn ^ 
20 Cal. 87 ; Digamber v. Narayan, 13 
Bom. L. K. 88 ; Lalii Mohan v. Navadip, 
28 Cal. 587 ; Mokshadayini v. Kama’ 
dhast^ 19 C. W. N. 1X08. 
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(6) Wont of competent understanding. 

(c) Want of knowledge and approval. 

(d) Undue influence. 

(e) Fraud. 

(/) Instrument not intended to operate as a will, or that it has been revoked, 
(Halsbury, Vol. 14, pp. 177 to 180 and Hailsham Edn, Vol. 14, pp. 226-232). 

The caveator may also oppose the grant of probate on the ground of discovery 
of another will ; but in that case it is obligatory on him to propoimd such will by a 
separate petition if the caveator is either an executor or a universal or residuary 
legatee(w). If the caveator is not the executor under the later will, a citation is 
necessary under sec. 229 calling upon the executor to accept or renounce his execu- 
torship and if the executor renounces or fails to accept the executorship within the 
time limited for acceptance or refusal thereof, the will may be propounded and the 
letters of administration with a copy of the will annexed may be granted to the 
person who would be entitled to administration in cases of intestacy(t;). If the 
executor chooses to apply for probate the proceedings may be commenced by Ins 
filing the petition and the two proceedings may be consohdated and heard together. 

(2) In case of Intestacy. — Grant of letters of administration may be op- 
posed on the following grounds. 

(a) Applicant not the right person entitled to the grant. 

{b) Intestate has left no property of which grant could be made. 

(c) Intestate neither resided nor left property within the Court’s jurisdiction. 

(d) Estate has been fully administered and the grant will be nugatory (re;). 

Appeal. — ^An appeal lies to the High Court from the order of a District Judge 
admitting a person as a caveator under this section(a?). But no appeal lies against 
an order refusing to make a person caveator(?/). An order refusing stay of issue of 
probate is judgment within the meaning of clause 15 of the Letters Patent( 2 ). 

285. No proceeding shall be taken on a petition for probate 
After entry of or letters of administration after a caveat against 
grant thereof has been entered with the Judge 
tion unMi'’aftVr or District Delegate to whom the application has 
notice to caveator, been made or notice has been given of its entry 
with some other Delegate, until after such notice to the person by 
whom the same has been entered as the Court may think reasonable. 

[This is sec. 263 of the Succession Act X of 1866 and sec. 72 of the ProlfCte and Administra^ 
tion Act V of 1881.] 

After the caveat is filed the procedure laid down in this section is to be followed 
by the District Judge and the District Delegate. No proceedings for grant shall 
be taken until after notice is given to the caveator. 

The procedure to be adopted by the caveator is as follows : — 

In the High Courts as soon as a caveat is filed the Testamentary Registrar 
gives notice of the filing of the caveat to the petitioner or his solicitors. (Rule 649 

(u) Venidas v. Champdbai, 81 Bom. L. R. (j^) Khetramoni Dasi v. Shyama Churn, 21 

1014. Cal, 589. 

(v) Vshrani v, Hemlata, A. I. R. (1946) C.40. (z) Musst. Brij Coomaree v. Ramrick Doss, 

(w) Durga v. Atul Chandra, (1988) 1 Cal. 75. 5 C. W. N. 781. 

(oj) Abheram v, Qc^al Bass, 17 Cal. 48. 
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of the Bombay High Court Rules). The caveator is required to file an affidavit in 
support of his caveat within eight days stating the right and interest of the caveator 
and his grounds of objection to the grant. (Rule 650 of the Bombay High Court 
Rules). In the affidavit the caveator may take up the following position. With 
his affidavit the caveator may give notice to the petitioner that he ‘‘merely” insists 
upon the will being proved in solemn form and only intends to cross-examine 
the witnesses produced in support of the will and he will be given liberty to do so. 
In this case he will not be liable to pay the costs of the other side, unless the Court 
otherwise orders. (Rule 651 of the Bombay High Court Rules). This rule is based 
on 0.21, rule 18 of the Supreme Court Rules of England. On such notice a plea 
of undue influence or fraud will not be allowed(a). The corresponding rule of the 
Calcutta High Court was construed on the word “merely” in Santasila v.Narendra 
Nath{b). Or the caveator may take up other grounds of undue influence or 
fraud etc. for opposing the grant in which case he runs the risk of paying the 
costs of the petitioner if he loses his contentions. Upon the affidavit in support of 
the caveat being filed the petitioner must take out a summons and the proceedings 
shall be numbered as a suit, petitioner being the plaintiff and the caveator being 
the defendant and the procedure shall be according to the provisions of the Code 
of Civil Procedure. (Rule652of the Bombay High Court Rules). If no such affidavit 
in support of the caveat is filed, the caveat drops, the matter never becomes 
contentious and the Registrar can proceed to grant probate or letters of admini- 
stration(c). 

286. A District Delegate shall not grant probate or letters 
District Dele ate administration in any case in which there is con- 
wheanot to^ grant tention as to the grant, or in which it otherwise 
appears to him that probate or letters of adminis- 
tration ought not to be granted in his Court. 

Explanation. — “Contention” means the appearance of any one 
in person, or by his recognized agent, or by a pleader duly appointed 
to act on his behalf, to oppose the proceeding. 

[This is sec. 2S3-A of the Succession Act X of 1866 and sec. 73 of the Probate and Administra- 
tion Act V of 1881 and s*.c. 7 of the District Delegates Act V of 1881.] 

This section restricts the powers of District Delegates. A District Delegate’s 
power to make the grant is limited to non-contentious proceedings. As soon as a 
caveat is entered no proceedings shall be taken by the District Delegate and he is 
debarred from granting the probate or letters of administration(d). The section 
is silent as to what is to be done in such cases, but presumably the case will be 
referred to the District Judge or the District Delegate may return the papers 
under sec. 288 to the petitioner or he may himself send them to the District 
Judge. 

Explanation. — ^The expression “contentious proceedings” mean proceedings to 
oppose the grant. It means opposite of common form grant (e). The mere filing of 
a caveat does not make the proceedings contentious; they become contentions when 
an affidavit in support of the caveat is filed(/). Non-contentious business is 
explained in Rule 600 of the Bombay Hiigh Court Rules. It includes the business 
of obtaining the grant where there is no contention. 

BankMa v. Narendra 66 Cal. 65. L. 48 ; 133 1. C. 896. 

^ W AnnamaUn v. Mahyandi, 29 Mad. 426. 

V. Kdmbai, 22 Bom. 261 at 265. (/) Chotalal v. Kdbuhai, 22 Bom. 261. 

JBma, A I. E. (1932) 
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Power to trans- 
mit statement to 
District Judge in 
doubtful cases 
where no conten- 
tion. 


287. In every ease in which there is no contention, but it 
appears to the District Delegate doubtful whether 
the probate or letters of administration should or 
should not be granted, or when any question arises 
in relation to the grant, or application for the grant, 
of any probate or letters of administration, the 

District Delegate may, if he thinks proper, transmit a statement of 
the matter in question to the District Judge, who may direct the 
District Delegate to proceed in the matter of the application, accord- 
ing to such instructions as to the Judge may seem necessary, or may 
forbid any further proceeding by the District Delegate in relation 
to the matter of such application, leaving the party applying for 
the grant in question to make application to the Judge. 

[This is sec. of the Sucre^s'im Act X of 1865 and sec. 74 of the Probate a7ul Administia- 

tion Act V of 1881 and sec. 7 of ih^ District Delegates ^Ict VI of 1881]. 

This section applies to non-contentious proceedings. It gives discretion to the 
District Delegate in cases of doubt to refer the matter to the District Judge for 
directions. On receipt of the papers by the District Judge, he may adopt two 
alternative courses, (a) he may give directions to the District Delegate to act as 
per his instructions or (b) stop all proceedings before the District Delegate leaving 
the party to make application to the District Judge. 

288. In 


Procedure where 
there is contention, 
or District Delegate 
thinks probate or 
letters of adminis- 
tration should be re- 
fused in this Court. 


every case in which there is contention, or the 
District Delegate is of opinion that the probate or 
letters of administration should be refused in his 
Court, the petition, with any documents which may 
have been filed therewith, shall be returned to the 
person by whom the application was made, in order 
that the same may be presented to the District 
Judge, unless the District Delegate thinks it necessary, for the 
purposes of justice, to impoimd the same, which he is hereby autho- 
rised to do ; and, in that case, the same shall be sent by him to the 
District Judge. ’ 

[This is sec. 253-C of the Succession Act X of 1865 and sec. 75 of the Probate and Administra- 
Hon Act V of 1881 and sec. 7 of the District Delegates Act VI of 1881]. 

There are two cases in which this section applies, (1) in all contentious cases 
and (2) in all doubtful cases. 

The procedure laid down is to return the papers to the petitioner so as to 
enable him to present the same to the District Judge or the District Delegate may 
impound them and he may himself send them to the District Judge. 

289. When it appears to the District Judge or District 
Grant of probate Delegate that probate of a will should be granted, 
■ ‘ he shall grant the same under the se&l of his Court 
in the form set forth in Schedule VI. 


to be under seal of 
Court. 


[This is part of sec. 254 of the Succession Act X of 1865 and sec. 76 of the Probate 
Administration Act V of 1881. The other part is given in schedule VI.] 


and 
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Under this section probate is granted of the original will, although the will is 
not annexed to the grant. The original will remains in the registry and a copy is 
annexed if the will is in the English language. If the will is not in the English 
language, then its official English translation is annexed. In such a case the 
grant is not of the translation but of the original will and if there is any passage 
in the will which is incorrectly translated, the Court will look into the original 
will for construction(g). 

The form of probate is given in Schedule VI. It must bear the seal of the 
Court. The form of probate issued by the Bombay High Court is given in forms 
Nos. 106 and 107 at pp. 316-317 of the Bombay High Court Rules. It is in the 
form of an undertaking by the executor to administer the estate properly with a 
further undertaking to file an inventory of the property within six months from 
the date of grant and to file a true account of the administration within one year 
from the same date. 

290. When it appears to the District Judge or District 
Grant of letters Delegate that letters of admiaistration to the estate 

to of of a person deceased, with or without a copy of the 

Court. will annexed, should be granted, he shall grant the 

same under the seal of his Court in the form set forth in Schedule VII . 

[This is part of sec. 2oo of the Succession Act X of 1865 and sec. 77 of the Probate and 
Administration Act V of 1881. The other part is given in Schedule Fi/.] 

The form of the grant of letters of administration is given in Schedule VII. 
It must bear the seal of the Couxt. The form of letters of administration granted by 
the High Court of Bombay is given in form No. 108 of the Bombay High Court 
Rules at p. 318. It also contains similar undertakings by the administrator to 
administer the estate and to file an inventory and account. 

291. (I) Every person to whom any grant of letters of 
Administration- administration, other than a grant under section 

241, is committed, shall give a bond to the District 
Judge with one or more surety or sureties, engaging for the due 
collection, getting in, and administering the estate of the deceased, 
which bond shall be in such form as the Judge may, by general or 
special order, direct. 

{ 2 ) When the deceased was a Hindu, Muhammadan, Buddhist, 
Sikh or Jaina or an exempted person — 

(а) the exception made by sub-section (1) in respect of a 
grant under section 241 shall not operate ; 

(б) the District Judge may demand a like bond from any 
person to whom probate is granted. 

[Clause 1 is sec. 256 of the Succession Act X of 1865. Clause (2) is new. The corresponding 
see. 78 of the Probate and Administration Act V of 1881 was as follows t — '-^Every person to whom 
any grant of letters of AtjtmrdsfraMon is committed, and, if the Judge so direct, any person to whom 
Probate is granted shall gim a bond to the Judge of the District Court to enure for the benefit of the 
i/iidgr Jbr the time being, txfUh one or more sur^ or sureties, engaging for the due collection, getting 
^ md admmisterwg the estate of the deceased, which bond shall be in such form as the Judge from 
hma ^ time by any general or special order, directs.’^l 

I , — — — - — 

(g) Pmm QmOra v. S%tgha$^hu, A. I. B. (1940) C. OS. 
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History of the Section. — In 1865 amended Letters Patent were issued to the 
High Court, and in the same year the Indian Legislature enacted the Indian Succes- 
sion Act of 1865, section 256 of which provided for the taking of the administration 
bond. Under that section no bond could be demanded from an executor. That 
Act did not apply to Hindus, Mahomedans, etc. In 1881 the Probate and Ad- 
ministration Act was passed which applied to Hindus, etc., and sections 78 and 79 
were similar to sections 256 and 257 (sections 291 and 292). Under that Act the 
exception in favour of attorneys did not exist and even in the case of an executor 
the Court was given a discretion to ask for an adniinistration bond. This difference 
is retained in the present section and the exception laid down in clause (1) does not 
apply to Hindus, Mahomedans, etc., and the bond may be demanded even when 
probate is granted under sub-sec. (2). 

Sub-sec. ( 2 ). 

Under this sub-sec. in case of all persons, an administration bond is always 
required, in all cases of grant of letters of administration either with or without the 
V ill annexed whether the deceased was a European, Anglo-Indian, Indian Christian 
or a Parsi or a Hindu or Mahomedan. It is not required from an executor in cases 
of grant of probate(^). The only exception laid down in this section is when the 
grant is made under sec. 241, when the executor is absent and letters of 
administration with the will annexed are granted to his attorney or agent for the 
use and benefit of the principal. Such an attorney or agent is not required to sign 
an administration bond. 

Conditions of the Bond. — In the case of the grant of letters of administration 
generally the bond is conditional upon the doing of the following things ; (1) making 
a true and perfect inventory of all the assets which by law devolve upon the admi- 
nistrator and come to his hands, (2) well and truly administering the estate, and 
(3) filing a just and true account of the administration of the estate, (see form of 
bond No. 103 of the Bombay High Court Buies). A further condition is also added 
in cases of limited grants of delivering up the grant of letters of administration in 
the event of a will being found and brought before the Court, When the grant is 
committed to a creditor of an intestate, a further condition is inserted that he is 
not to prefer his own debt and that he will pay all the debts rateably. 

Form of Bond. — ^This section enacts the giving of an administration bond to 
the District Judge. The Bombay High Court Rule 630 directs the bond to be 
taken in favour of the Prothonotary. The Calcutta High Court requires the bond 
to be taken in favour of the Registrar, but in actual practice it is taken in the 
name of the Chief Justice. The Madras High Court requires the bond to be taken 
in the name of the Registrar. 

The bond must be attested by a Gazetted officer of the Court when executed 
in Court and by a clerk nominated by the Prothonotary if executed outside the 
Court House, (Rule 633 of the Bombay High Court Rules). 

Number and Qualification of Sureties. — In all cases when bond is executed 
one or more common sureties are required. The High Court of Bombay requires 
two sureties. Solicitors are accepted as sureties but not solicitor’s clerks. A surety 
described as a managing clerk, manager, clerk, secretary, accountant, cashier, 
book-keeper, gentleman of no occupation or insurance agent is not accepted without 
further explanation, (Coote’s Probate Practice, 15th Edn., p. 124). The sureties 
must execute the bond, (Rule 630 of the Bombay High Court Rules). The bond is 
to be given for double the amount of the property for which the grant is to be made. 

Under this section the Court has no power to dispense with the bond from an 
administrator (^) . 

(h) Vineem v. Emperor, A. I. R. (1988) L, {%) In the goads of Qubboy, 26 Cal. 408- 

151 ; 171 I. C. 391. 
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The Court may dispense with sureties altogether taking only the bond from 
the administrator upon sufficient ^ound being shown, (see Coote’s Probate Practice, 
16th Edn., p. 154). An application for leave to dispense with the sureties should 
be made by motion to the Judge, (Rule 648 of the Bombay High Court Rules). 

The bond is to be taken before the grant and not after(j). The section is not 
limited to cases where the grant is first made ; if the bond becomes inoperative by 
the death of the surety or otherwise, the District Judge has jurisdiction to take a 
second bond with fresh sureties if necessary (/c). 

Justifying Sureties. — Justifying sureties to the administration bond are 
called for at the Court’s discretion according to the circumstances of each case. By 
Rule 631 of the Bombay High Court Rules justifying sureties are required in the 
following cases : — 

1. When any person takes out letters of administration in default of the 
appearance of any person cited. 

2. When any person takes out letters of administration for the use and 
benefit of a lunatic unless he be a committee of the estate of such lunatic appointed 
by Court. 

3. When any person takes out letters of administration for the use and 
benefit of a minor. 

4. When any person entitled to a portion only of the estate takes out letters 
of administration to the whole estate. 

Sub-see. (2). 

In cases where the deceased is a Hindu, etc., or a Mahomedan the adminis- 
tration bond may be required. This is discretionary, 

(а) even if the grant is made under sec. 241 and 

(б) even from an executor if the District Judge in the exercise of his discretion 
thinks proper(Z). If the testator in the will s^iates that the executor should not 
be required to give any security, the judge should not distrust the executor and 
require him to give security(m). 

Appeal. — ^An appeal lies under this section. The discretion given to the 
Judge to require an executor to give bond is to be exercised judicially and if it is 
judicially exercised the Appellate Court will not interfere(n). 

Administrator- General — ^Under sec. 29 of the Administrator-General’s Act 
when letters of administration are granted to the Administrator-General he is not 
required to enter into any bond or give any security. 


292. The Court may, on application made by petition and 
Assignment of being satisfied that the engagement of any such 
administ ration- bond has not been kept, and upon such terms as to 
security, or providing that the money received be 
paid into Court, or otherwise, as the Court may think fit, assign the 
same to some person, his executors or administrators, who shall 
thereupon be entitled to sue on the said bond in his or their own 
name or names as if the same had been originally given to him 


(j> BifiMa V, Biioff Krishm^ 31 Cal, 688. 

V. i^I Kmwari, 29 Oal. 68. 

# Swmdra v. Amrita Lai, 47 Cal. 115. 

W MamuMni v. Taaramoni, A. X. H. (1929) 


C. 793. 

(n) ZiOwkia yr. Mokctmed, A.I. R. (1938) R. 
67 ; Sri The Crown, 20 Lah. 424. 
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or them instead of to the Judge of the Court, and shall be entitled 
to recover thereon, as trustees for all persons interested, the full 
amount recoverable in respect of any breach thereof. 

\Tkis is sec- 257 of the Succession Act X of 1865 and sec. T9 of the Probate and Adminis* 
tration Act V of 1881*] 

Where the condition of the bond is broken, the Court may order it to be 
assigned and the assignee named in the order is entitled to sue on the bond in his own 
name as if it had been originally given to him and to recover as trustee for all persons 
interested the full amount recoverable in respect of any breach(o). This section is 
discretionary and the Coiirt is not obliged to assign. The Court may refuse to 
assign if the applicant is guilty of delay. Before the Court may be called upon to 
assign it has to see (1) that the application is bona fide^ (2) thsX b, jprima facie case is 
made out and (3) that the applicant is a proper personf^). 

The application for assignment is made by summons which should be served 
on the administrator against the sureties to show cause why the bond should not be 
assigned, (Halsbury, Vol. 14, p. 209 and Hailsham Edn., Vol. 14, p. 281). It is also 
made by way of a petition, (Mortimer on Probate p. 468). 

What constitutes a Breach. — ^As to what would constitute a breach of the 
condition of the bond will depend upon the facts of each case. Ordinarily if the 
administrator applies and converts to his own use the effects of the intestate, so that 
they are entirely lost to the estate, that would be a breach of the condition to well 
and truly administer the estate. Or if he distributes the property without making 
provision for the payment of legacy payable at a future date, that would be a breach 
of the condition( 5 ^). (See Halsbury, Vo. 14, p. 209 and Hailsham Edn., Vol. 14, 

p. 281). 

Liability of Sureties. — Once the bond is filed and so long as the grant is 
unrevoked the sureties are and must remain liable for the wongful acts and de- 
faults of the administrator even though the grant of administration m favour of the 
administrator has been cancelled and fresh letters are granted to the Administrator- 
General(r). An administration bond is not an instrument of the kind referred to 
in sec. 74 of the Contract Act so as to make the party liable to pay the whole amount. 
He is only liable to pay the amount of actual loss. If failure to file an inventory 
and account in time has not resulted in any damage, nothing can be recovered 
under the bond(5). 

To whom Bond may be Assigned. — ^The Applicant must show that he is 
interested in the estate of the intestate and that he is the proper person to su^(f). 
The bond may be assigned to the Administrator-General(t4). 

Procedure for Assignment of Bond. — The applicant must take out a 
chamber summons. In the affidavit in support the applicant must make out a 
prima facie case and show that the application is bona fide and that he is the 
proper person to whom the bond should be assigned(t;), (Coote’s Probate Practice 
16th Edn., p, 400). 

(o) Kalimuddin v. Meharuiy 89 Cal. 568. (s) Cursetjee v. Daddbhai, 19 Mad. 425 ; 

(p) Manubhai v. General Accident Fire and Lachmandas v. Chater^ 10 All. 29. 

Life Assurance Corporation^ 88 Bom. L. (t) In the goods of Young, (1866) L. R. 1 P. 

R, 682 ; Adam Suleman v. The Commer- & D, 186. 

cial Union Assurance Co. Ltd., (Times of Debendra Nath v. Adm.-General, 85 I. A, 

India, 12-8-88). 109. 

(q) Dobbs v. Brain, (1892) 2 Q, B. 207. (v) Manubai v. General Accident Fire and Life 

(r) Debendra Nath v. Administrator-General, Assurunce Co. Ltd., 60 Bom. 1027 at 

85 I. A. 109 ; 85 Cal. 955 P. C. (appeal) 1061 [in appeal (1941) Bom. 202.] 

from 38 Cal. 713 (F. B.) 
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Appeal. — ^An order refusing to grant the assignment is appealable(i£?) ; but it 
was held in Kalimuddin v. Meharm^os), that an order granting assignment is not 
appealable. 

Discharge of Surety. — ^The Court will not discharge the original sureties to 
an administration bond and allow others to be substituted for them(2/). The 
English practice is to the effect that a surety cannot by giving notice get himself 
discharged, (Mortimer on Probate, p. 465). A surety to an administration bond 
is not a common law surety and cannot discharge himself without the order of 
the Court. The position of a surety is not similar to that of a surety under the 
Contract Act so as to entitle him to be discharged by giving notice under sec. 130 
of the Indian Contract Act( 2 ). The liability continues until the fulfilment of the 
obligation by the administrator. The question of discharge of surety falls under 
three heads : — 

(1) Discharge from or vacating the bond at the instance of the surety. The 
view taken in Rajnarain v. Fulcoor}mn(a) that the surety can discharge himself 
by notice under section 180 of the Indian Contract Act was not approved of in 
Stibo^aya v. Eajammal{b) and has now been definitely disposed of by the Judicial 
Committee in Mahomed All Mamooji v. Howeson Bros,{c), where it was held that a 
surety cannot discharge himself without the order of the Court. 

(2) Discharge from tlae bond by order of Court on the ground of default by 
the administrator. In Bai Somi v. Chokshi Ishwarda${d), an application was made 
for such an order but was refused. In Kandhya Lai v. Manki{e) the surety applied 
for cancellation of the bond during the course of administration and the Court 
held that it had no jurisdiction to make such an order. It was also held that a 
surety was not a continuing guarantee within the meaning of sec. 129 of the Contract 
Act. In Radhika Nath v. Rati Kanta{f) the question whether a surety may be 
discharged from future liability upon good cause being shown with the sanction 
of the Court was discussed but not decided. It was held in that case that mere 
allegation of misconduct on the part of the administrator was not enough ; but 
in National Giuirantee Association v. Prayag Deb(g) the Allahabad High Court held 
that the Court had power on good cause being slxown to release the surety from 
all liability for future transactions and a similar ruling was given by the Lahore 
High Court in Sri Ra^n v. The Crown{h) where it was held that a surety was entitled 
to be discharged as regards future transactions on a good cause being shown such 
as maladministration. In In the goods of Nani Lai Das{i) it was, however, held 
that the mere maladministration by the administrator was no ground for dis- 
charging the surety. In the absence of inquiry it is not competent for the Court 
to declare that the administration is complete and to discharge the surety. 

(3) Discharge from the bond by the Court because of the fulfilment of the 
obligation by some form of declaration or finding that the estate has been properly 
administered- In Arthur Gerald Norton Knigkt(j) the Court refused to make an 
order although evidence was led to show that the administration was complete. 
To the same effect isKandhyaLal^r.Manki{k)a.ndlnTtKanailalKhan{l),vrhj&ret]ie 
Court held that neither the administrator nor the surety could be discharged. The 


(«») 


(m) 

n 


Adam Stdeman v. The Commercial Union 
Assuranoe Co. Utd., (Times of India, 
12 - 8 - 88 ). 

89 Cal. 5S8. 

In lAe gaodbt of,8lark, U. R. 1 P. & D. 76. 
In Ae good* of Nani Lai Das, (1989) ! 



(d) 19 Bom. 245. 

(e) 31 AU. 56. 

(f) A. I. R. (1925) C. 158. 

(g) 54 Ail. 292. 

(h) 20 Lab. 424. 

(») (1989) 2 Cal. 1. 

(j) 83 Mad. 378. 

(fe) 81 AU. 56. 

(i) 18 C, W. N. m. 
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liability of the surety is immediate and permanent and can only disappear on the 
fulfilment of the obligation by the administrator. Default by the latter is no 
ground for discharging the bond. The Court is not able to declare that the ad- 
ministration is complete. In Gulam Ali v. Raki7niulla(m) it was held that the 
Court had no power to cancel the surety bond and release the surety from the 
liability from future transactions on the ground of maladministration and the 
Court can require fresh surety where the existing surety fails or to revoke the 
grant if fresh surety not granted. 

The Bombay High Court has, however, adopted the practice of vacating the 
bond and discharging the surety on accounts being passed by the Commissioner 
for taking accounts. 

Limitation. — The Privy Council decision in the General Accident Fire and 
Life Assurance Corporation Ltd, v. Janmahomed(n) overrules the decision in Ma^iu- 
bhai Chunilal v. the General Accident Fire and Life Assurance Corporation Ltd,(o) 
In Manubhai’s case it was held by Blackwell J., that Art. 68 of the Indian 
Limitation Act applies to the surety bond taken under this Act and the right to 
enforce the obligation under the bond for the breach of any of the conditions there- 
under would become barred by limitation within 8 years under that Article. But 
that decision was reversed by the Appeal Court and the Appeal Court held that on 
the assignment being executed under sec. 292 a new starting point of time arises 
for the purpose of limitation by the virtue of which the assignee gets a fresh inde- 
pendent cause of action to recover the loss for which the obligors under the bond 
are liable. Their Lordships of the Privy Council have overruled this decision of the 
Appeal Court and have held that the suit on an administration bond is governed 
by Art. 68 of the Indian Limitation Act and the time begins to run from the 
date of a breach of the condition of the bond, that the assignment of the bond under 
sec. 292 does not give rise to a new cause of action, and that the suit filed by the 
assignee of the bond against a surety more than 8 years after the death of the 
administratrix is clearly barred by the law of limitation because the breach of the 
condition of the bond in that case must have taken place during the life-time of 
the administratrix . The view taken by Blackwell J. was approved. In delivering 
the judgment Viscount Maugham observed, “ it is possible that the sympathy for 
the plaintiff was allowed to affect the decision of the Appeal Court But in spite 
of the fact “that great hardship may occasionally be caused by the statute of 
limitation yet the statutory rule must be enforced according to their ordinary 
meaning”. 

Having regard to this decision the question that arises is when the obligation 
of the bond is deemed to have been broken within Art. 68 of the Indian Limitation 
Act, that is to say when should the condition be deemed to have been broken so 
that the period of limitation may begin to run from the date of such a breach. 
As the bond contains several obligations according to the judgment of Blackwell J., 
and the judgment of Robinson C.J.,(p) the limitation does not begin to run from 
the date of the first breach of the obligation of the bond, but when the last breach 
is committed and these decisions have been approved by their Lordships of the 
Privy Council in the case quoted above as laying down a correct law. 

Art. 68 of the Limitation Act prescribes the period of three years from a suit 
when the condition is broken. If the breach is a continuous one, a fresh cause of 
action arises at every moment of time during which the breach continues, (see 
Halsbry’s Vol. 20 Hailsham Ed. p.649). Ifthere are several obligations time begins 
to run from the date of the last breach as observed above. The period of limitation 
according to the English Statute of Limitation is 20 years from the date of the breach 

(m) A. I. R. (1941) R. 259, (o) 60 Born. 102T. 

(n) 67 I, A. 416 ; (1941) Bom. 202. (p) Maung Sen v. Maufig Kyam^ 1 Bang. 463. 
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of the condition, (see p. 430 of the Report 67 I.A.). The English Statute has 
kept the period a fairly long one so that the claims of aU parties imder disability 
may not be jeopardised, but according to the decision of the Privy Council the 
period of limitation in India is only 3 years under Art. 68. 


293. 


Time for grant of 
probate and admi- 
nistration. 


No probate of a will shall be granted until after the 
expiration of seven clear days, and no letters of 
administration shall be granted until after the 
expiration of fourteen clear days from the day of 
the testator or intestate’s death. 


[This is sec. 258 of the Succession Act X of 1865 and sec. 80 of the Probate and Administration 
Act V of 1881.] 

This section is based on the English practice, (see Halsbury, Vol. 14, p. 169 
and Hailsham Edn., Vol. 14, p. 210). Probate includes letters of administration 
with the will annexed. An application for grant of probate may be made before 
seven days, but the actual grant can only be made after the expiry of the period of 
seven daysj^g'). Therefore letters of administration with the will annexed may 
be granted after the expiration of seven days from the death of the testator (r). 

The period is to be calculated excluding the day of the death of the testator. 
It is only that grant cannot be made but an application for probate or letters can be 
made immediately after the death of the deceased. 


294. (1) 

Filing of original 
wills of which pro- 
bate or administra- 
tion with will 
annexed granted. 


Every District Judge, or District Delegate, shall 
file and preserve all original wills, of which probate 
or letters of administration with the will annexed 
may be granted by him, among the records of his 
Court, until some public registry for wills is 
established. 


(2) The Provincial Government shall make regulations for 
the preservation and inspection of the wills so filed. 


[TAw is sec. 259 of the Succession Act X of 1865 and see. 81 of the Piobaie and Administration 
Ai^VoflSSl.] 

When the will is proved, the original must be deposited in Court registry and 
a copy thereof is made out under the seal of the Court and delivered to the executor, 
together with a certificate of its having been proved ,* and such copy and certificate 
are usualty styled the probate. Under rule 646 of the Bombay High Court Rules 
only the grant, the act or undertaking and the will are copied in the Court Register. 


295. In any case before the District Judge in which there is 
contention, the proceedings shall take, as nearly as 
the form of a regular suit, according to the 
provisions of the Code of Civil Procedure, 1908, in 
which the petitioner for probate or letters of administration, as the 
case may be, shall be the plaintiff, and the person who has appeared 
to oppose the grant shall be the defendant. 

i» B61 of CUtf Succession Ad X of 1865 and sec. 8S of the Probate and AdministraHon 
(0 jfijMare v. Prosmna, 36 Cab (r) In the goods of Wilson^ 1 Cal. 149. 
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Proceedings, for the grant of probate or letters of administration may take the 
form of a suit ; but they do not in all cases become a regular suit within the pro- 
visions of the Code of Civil Procedure(5). The provisions of the Code only apply 
after the proceedings become contentious. When the proceedings become con- 
tentious it is not open to the Court to decide the matter in a summary \vay(/). 

The proceedings become contentious not on filing of the caveat hut on the filing 
of an affidavit in support of the caveat(M). The petitioner becomes the plauitifT 
and the caveator is the defendant(t’). In such proceedings the only issues for trial 
are (a) whether the testator was of sound and disposing mind when he made the 
will and (b) w’hethcr the will was duly executed and attested. A caveator cannot 
be permitted to set up another will filed by him to be proved by w^ay of 
counter claim. His remedy is to file a separate petition(zc). If at the li 'aring the 
caveator does not appear, the Court should not merely dismiss the caveat but 
should order the issue of grant if the petition is otherwise in order. 

Res Judicata. — In Kcdyanchcmd v. Sifabai (supra) it was held that the 
finding of the Probate Court that the testator \vas not of sound and disposing mind 
w^ould operate as res judicata between the parties to the proceedings. Such a 
judgment not a ]udgment in rem with the meaning of sec. 41 of the Evidence Act. 
In Pakiam v. Innasi(iV). on a petition for probate a caveat was entered and the 
petitioner w ithdrew his petition ; subsequently the caveator applied for letters of 
administration and the petitioner entered caveat to oppose the grant ; it was 
h^'ld he was entitled to propound the wall in opposition to the application for letters 
of administration. In Arwiamoyi v. Mohendranath{y) the Probate Court construed 
the will to ascertain whether the petitioner was the residuary legatee under the 
will and entitled to the grant of letters of administration with the will annexed. 
The opponent was the widow of the testator. The Probate Court found that he 
was the residuary legatee. The widow' subsequently filed a suit against the 
administrator for the construction of the will. It was contended in defence that 
this section applied and the suit w'as barred by 9 es judicata. It was also contended 
that under sec. IJ of the Evidence Act, the decision of the Probate Court was a 
judgment in lem. It w^as held that the application for letters of administration 
w ith the will annexed was not a suit properly so called that the construction of the 
will by Court was only incidental to determining the question of the applicant's 
title to the grant and could not be regarded as res judicata cither under sec. 13 of 
the Cod.e of Civil Procedure or under the general principles of res judicata. 

W^hen a grant of probate or letters of administra- 
tion is revoked or annulled under this Act. the 
person to whom the grant was made shall forthwith 
deliver up the probate or letters to the Court which 
made the 

(2) If such person wilfully and without reasonable cause omits 
so to deliver up the probate or letters, he shall be punishable with 
fine which may extend to one thousaiid rupees, or with imprison- 
ment for a term which may extend to three months, or with both. 



296. {1) 

Surrender of re- 
voked probate or 
letters of adminis- 
tration. 


{s\ Ko Manng v. Da^v Tot , 6 474, 

(0 Noor Mohammad v. Mohammad Kareem, 
A. I. R. (1938) M. 502. 

(n) Chofalal v. Bai Kabubai, 22 Bom. 261 : 
Pakiam v. In nasi, 19 Mad. 458 ; Haji 
Bihi v. i/. H. Sir Snltan, 10 Bom. B R. 
327. 


(o) Kalyanchmid v. Sifalai, 38 Bom. 309 : 

36 Bom. L. R. 5 (F. B.). 

(to) Venidas v. Cha?npabai, 53 Boni. 329 ; 31 
Bom. L. R. 1014 ; A. I. R. (1930) B, 29. 
(r) 19Mnd. 4,>8. 

(//) 20 Cal. 888. 
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[This is sec, S3S of tht Secession Act X oj I 860 and sec, of the Pt abate and Administration 
Act VoflSSL] 

On the revocation of the grant, the person to whom it is made must deliver it 
back to the Court which granted it so that the Court may cancel it from the Register 
and if he wilfuUy disobeys the order he is liable to punishment. If a grant which 
has been revoked cannot be found an affidavit is required showing the reason why it 
cannot be found. This is to protect persons dealing with the estate, because by 
allowing it to remain, an unscrupulous grafntee may take unfair advantage. In 
Barnes v. Durham{z)^ a revoked grant was allowed to remain with the solicitors of 
the administrator who claimed a lien. 


297. When a grant of probate or letters of administration 
Payment to ex- IS revoked, all payments botiu fide made to any 
trator bcfore™pro- ^xecutor or administrator under such grant before 
bate or administra- the revocation thereof shall, notwithstanding such 
tion revoked. revocation, be a legal discharge to the person 

making the same ; and the executor or administrator who has 
acted under any such revoked grant may retain and reimburse 
himself in respect of any payments made by him which the person 
to whom probate or letters of administration may afterwards be 
granted might have lawfully made. 


[Tkis is sec. 2S2 of the Succession Act X of 1866 and sec. 84 of the Piohate and AdminUtralion 
.ict V of 1881.] 

Effect of Revocation. — All payments bona fide made to an executor or ad- 
ministrator under a grant which is subsequently revoked constitute a legal discha’-ge 
to the person making the payment and the executor or administrator may retain 
and reimburse himself in respect of any payment made by him which the person to 
whom probate or letters of administration is afterwards granted might have lawfully 
made. If a decree is passed against the executor, its validity is not affected by 
the subsequent revocation of probate(a). 


According to English Law there is a distinction between grants which are 
Ku»Ush Lw vend and grants which are and the test adopted thereto 

" ' ’ distinguish the one from the other is th’s:— Where the grant is in 

derogation of th“ right of an executor it is void, but where the grant is in derogation 
of the right of the next-of-kin or res^diiar}- legatee, it is voidable. If the grant is 
void, the mesne or intermediate acts of the executor or administrator done between 
the grant and its revocation shall be of no validity. If the grant is voidable, the 
mesne acts of the executor or administrator will stand good'&). The decisions in 
Abram v. Cunningham and BUis v. Ellis, were overruled in Hewjon v. Shelley (c), 
and the better view seems to be to regard all grants as voidableand to protect bona 
fide transferee for value without notice(d). (see Moitin>er on Probate, p. 436). 
Statutory effect is now given in England by sec. 37 of the Administration of 
Estates iVet, 1925, and all grants are declared to be voidable and not void. The 
same view prevails in India{e). There is no such disUnction under this Act. in 
(ropal Dass v. Bu'lree Dass( f), it was held that a grant of letters of administration 
Indian Law. obtained by suppressing a will containing no appointment of 
executors was not void ab initio and a sale of property by au 
administrator to a purchaser who was ignoiaiit of the supivession of the will was valid, 


{«J 1 P. & M. 72#. 

(«) V. Nepean, # Rang. :i«0; L (<•) 

^ ». n03l)R.a8a. . fd) 

(#) ,timtv,Cmning/mn,2ljeiv. islli.uien (e) 
T. R. miEBisv.mih, (/) 


(190.5) 1 Oh. 61.3. 

(1014)2 Ch. n. 18. 

filmttri^ V. M'Ohne. (1807) 1 Ir. 542. 
Saiafia v. ,Jadu Nath. 19 C. W. N. 240. 
38 Cal, 6S7. 
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although letters of administration were revoked ai'ter the sale. In Pundit Prayag 
Raj V, Gou Karan{g). it was held that acts done under a will which is declared to be 
a forgery are void. But there has been a divergence of opinion^ and the better 
view seems to be to protect the rights of bona fide transferees for \ alue without 
notice of any fraud or circumstance afPoeting the grant. In Dehouha Nath 
V. Administrator-General of B€ngal{h)^ it was held that the grant was not void ah 
initio. Although the grant was obtained fraudulently by a rogue and an impostor: 
‘*^0 long as the grant remained unrevoked, the administrator re[)rcspnted the estate 
and his receipts ver(‘ valid discharges. The surety who had signed the admini- 
stration bond was held liable to make good the amount misapjiropnMtcd by the 
administrator. A bona fide puroliaser of property sold under the grant probatt‘ 
or letters of administr{'tion ’s\Iucli arc sub'>ccpienti> revoked aequn > a good 
tif:le(?)- A mortgage bv an executor or administrator does iK)t become iu\alid on 
the subsequent revocation of the grant of }irobate( /). 

298, XotwithstaudiDg anything liereinbefarc oontained, it 
ivmoi to refuse shall, wherc the deceased was a Muhammadan. 
i<itte.s of fidiniiiis- Budclhist or exempted person, or a Hindu, Sikh or 
* Jaina to whom section 57 does not apply, be in the 
discretion of the Ccurt to make an order refusing, for reasons to be 
recorded by it in writinsj, to grant any application for letters of 
administration made under this Act. 

(7/n’s IS sei. So of fhi PiobttU* and AdmmUiiaiUm Aii I' of ISSU\ 

This section onh' em]>owers the Court to refuse the grant of letters of 
administration in cases of Hindu (not coming under sec. 57) and Muhammadans 
and is discretionary. The Court has no power under this section to refuse the grant 
of ]')robate(A''). The reasons for refusal are to be stated, the Court may refuse the 
grant when it is convinced that it is not for the benefit of the estate. 


299. Every order made by a District Judge by virtue of 
Appe.iis fiom *1x6 powcrs hereby conferred upon him shall be 
orders oi District subject to appeal to the High Court in accordance 
with the provisions of the Code of Civil Procedure, 
1908, applicable to appeals. 

[This h sec. 263 of the Succession Act X of 1S65 and sec. 86 of the Probate and Adminishathn 
Act V of J8S7.] 

This section is very wide in its scope and applies to all the orders made by a 
District Judec by virtue of the pow-ers conferred on him by this Act(/). The %vord 
"iiereby” in this section means by the whole Act and not by the orders made under 
this chapter; therefore an appeal lies from an order granting permission to the 
executor or administrator for the sale of the property under see. 807 (m). An 
appeal lies under this section from an order : — admitting a person as caveator(w) ; 
irom an order dismissing an application for probate(o) ; from an order granting 


(g) 0 C. W. X. 7S7. 

(h) 83 Oil. 955 (P. C.) ; S3 I. A. t09. 

(?) Saitaja v. Jadu Nath, 19 C. W. N. 2*0. 

(j) A. B. Xeogi s. B. B. Neogi^ A. I. R 
(193S) R. 4>S. 

(k) flora Coomar \, Do^tgamonl, 21 Cal. 
195 ; Prm Nath v. Judo Nath, 20 All. 189. 

(/) Fakirji v. Melmhan. 14 Bom. B R 


003 ; U. Po Unit v. ManngBo, A. 1. R. 
(J929) R. 101). 

(m) Urna Chatan v. AtulUakeshi, 28 (’a I 1*9- 
{n) ^ibhirum v. Gopal Dass. 17 Cal. ; see 
contra. Khettramoni \\ Shtjamn Chwn. 21 
Cal. 530. 

(o) Shaikh Azim v. Chandra \afh. S C. W, 
N. 74S. 
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or refusing probate(2>). An appeal lies from an order directing an executor to 
furnish fresh securit>’(g). An appeal lies from an order granting probate on 
condition that securitv should be furnished(r). But the Appeal Court will not 
interfere with an order for security under sec. 291(5). In the undermentioned 
cases no appeal was allowed(f). An appeal lies under the Letters Patent from the 
decision of a single Judge of the High Court on appeal from the order of the District 
Judge granting probate(M). An appeal lies from an order rejecting the application 
of a person to oppose the grant on the ground that he has no locus standi{v). 

The meaning of this section is that in every case in which an appeal will lie 
under the Code of Civil Procedure, an Appeal will lie from an order made by 
the District Judge under this Act. If an interlocutory order is not appealable 
under the Code, similarly an interlocutory order will not be appealable, under 
this section(ie). 

300. (i) The High Court shall have concurrent jurisdiction 

concurrent juris- ^ith the District Judge in the exercise of all 
.notion of Higii the powcrs hereby coni erred upon the District 
Court. Judge. 

(2) Except in cases to which section 57 applies, no High 
Court, in exercise of the concurrent jurisdiction hereby conferred 
over any local area beyond the limits of the towns of Calcutta, 
Madras and Bombay, shall, where the deceased is a Hindu, Muham- 
madan, Buddhist, Sikh or Jaina or an exempted person, receive 
applications for probate or letters of administration until the 
Provincial Government has, by a notification in the Official Gazette, 
authorised it so to do. 

[Clame {!) is sec, 264 of the Succession Act X of I 860 and sec. 87 of the Probate and Adminis- 
tration Act V of J 88 t ; Clause (2) is sec. 2 of the Probate, and Administration Act V of 1881. 
The words ^^and the Province of Burma'"' have been omitted as per Government of India {adaptation 
of Indian Laxm) order 1937.} 

Sub-Sec. (Z) 

Under this sub-sec. the High Court has concurrent jurisdiction with the District 
Judge, and it has power to grant probate and letters of administration in any 
case in which the grant can be made by the District Judge. In Nagendrdbala v. 
Kashipaii{(JG), it was held that the High Court had jurisdiction to make a grant on 
the original side in any case in which the District Court had jurisdiction, and that it 
was not necessary that any portion of the property should be within the limits of 
the original jurisdiction. The ‘'High Court” mentioned in this section is not merely 
confin^ to the appellate jurisdiction but includes original jurisdiction(t/). It 
means HighCourtasa whole and the litigant has to approach the particular depart- 
ment of the Court which deals with the matter in dispute. Where the dispute relates 
to a matter of an original nature, e.g. removal of executor the application must be 
made on the original testamentary side{z). 

(p) Miss Eva Mountstephens V. Mr. Hunter (u) Vmrao Chand v. Buidraban^ 17. All. 475. 

Garnett, 35 All, 448. (t?) Nafinchandra v. Nibaram, 59 Cal. 1808. 

(^) Sri Bam v. Emperor, 20 Lah. 424* <W}1 Khetiramoni v. Shyama Charan, 21 Cal. 

(r) L*T.Di 7 ie€nv.Einperor,A..l.B*(iaZS)l 4 . 13 ^ : Prasad Narain \\ Dul}d 7 i Genda, 18 

(s) Ztibcida v. Mfdiammad, A. I. R. (1938) R. C. L J, 612 ; Monomohini v. Taramoni, A. 

67. I. R. (1929) C. 733. 

l4$cas V. tucm, 20 Cal. 245 ; Brojo Nalh (a;) 37 Cal. 224. 

V. 2 C, H. C. R. 589 ; Sheikh {y} In the goods of Mohendra, 5 C. W. N. 377. 

V, Mehmdf 00 Cal. 663 ; (z) Fateh Chand v. AUitnuddin, A. I. R. 

Vhafid, tCi C.'W. (1940) C. 264; Jnan Kumar v. Bam 

Kumcer, (1940) 1 Cal. 79. 
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Siih-Sec, (2) 

This sub-sec. owes its origin to the Probate and Administration Act, sec. 2. 
Except in the case to which the Hindu Wills Act, 1870, applied (present sec. 57) the 
concurrent jurisdiction of the High Courts is omitted. Under the Hindu Wills Act 
the Courts had no jurisdiction to grant probate or letters of administration except in 
the cases of persons governed by the said Act. This defect was remedied by the Pro- 
bate and Administration Act and the District Courts were empowered to grant 
probate and letters of administration by sec. 51 . As the Hindu Wills Act conferred 
jurisdiction on the High Courts in the Presidency towns also to make grant of 
probate, by sec. 2 of the Probate and Administration Act, the concurrent juris- 
diction of the High Court was only confined to the cases falling under the Hindu 
Wills Act. 

This siib-^ec. re-enacts the same provision except with slight modification. The 
words ‘‘Except in cases to which section 57 applies"’ are substituted for the words 
‘"Except in cases to which the Hindu Wills Act, 1870, applies” as the Hindu Wills 
Act is repealed by this Act. 

301. The High Court may, on application made to it, 
Removal of ex- rcmovc OF discharge any private executor 

ecutor or adininis- or administx'ator and provide for the succession of 
trator and provi- another pcrson to the office of anv such executor or 
administrator who may cease to hold office, and the 
vesting in such successor of any property belonging to the estate. 

[Thh IS sec. 264- A of the Succession Act X of lS6o and sec. 87-Aof theProbaU and Adminis- 
Iration Art r oj 1881 and sec. 4 of the Adminisimlors-General and Official Trustees Act T''of 1902.1 

Removal and Discharge of Executor or Administrator. — This section 
reproduces section 4 of the Administrator-Generars Act T of 1902 which itself 
reproduces the Judicial Trustees Act of England (59 and 60 Viet. c. 35) sec. 25 of 
the Administrator-GeneraFs Act III of 1918 is to the same effect. Sec. 264- A 
was added to the Indian Succession Act, 1865, by the Amending Act XVIII of 
1919, and by the same Act section 87A was added to the Probate and Administra- 
tion Act. Until the said Acts were passed the Courts had no power to remove an 
executor, as distinguished from a trustee, though a limited power existed in the 
Courts of imposing restraint on his powers by appointing a receiver(«). After the 
above Acts were passed if the removal of an executor is sought, the only remedy is 
by way of petition under this section. The use of the word “may” in this section 
shows that a proper case must be made out. It is not open to the Court to dismiss 
the petition without inquiry. When such a petition is presented the Court should 
inquire into the allegations made in the petition and if necessary to take evidence(i). 
Previously an executor could not be discharged even by the Court from his executor- 
ship. But when the funeral and testamentary expenses have been paid, debts 
and legacies satisfied, and the surplus invested upon the trust of the will, the 
executor drops his character as an executor and becomes a trustee and may then be 
discharged like any other trustee(c), (Lewin on Trusts, 11th Edn., p. 81 6). Similarly 
an administrator who has paid all expenses and debts and cleared the intestate’s 
estate stands in the same position towards the next-of-kin. He ceases to be an 
administrator and becomes a trustee and the Court can appoint a new trustee either 
in his place or jointly w-ith him(d). 

(fl) Hafisahai v. Kazi Abdul Karim ^ 19 Bom. (c) Bx-parte Amerchand Madhmjiy 29 Bom. 

88. 188. 

(5) Dhanabakkiyammal v. Thangavehi. 50 (d) In re PondeT, Ponder v. Ponder^ (1921) 

Mad. 956. ^ 2 Ch. 59. 
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li must also be remembered that ver> often the position of an executor is 
considered a'> that of a trustee ; but their functions are quite distinct. An executoi* 
iiia\ be regarded as occupying the position of a trustee for the purpose of admini- 
stering the estate ; and he may also be a trustee under a will appointing him 
executor and creating the trust ; but that is quite a different matter from saying 
that an executor qua earcuto/ is a trustee. The true position powers and dufcie^ 
of an executor are essentially different from those of a trustee(e). When the execu- 
tor drops his character as an executor and becomes a trustee after the payment of 
the funeral and testamentary expenses and the debts liabilities and legacies and after 
he has invested the residue of the estate upon the trusts of the will, he may then 
be discharged like any other trustee, (See Lewin on Trusts 14th Edn., p. 4:il}. 

He can then be removed or discharged hy — 

(1) The appointment of new trustee under the express power.— The express 
power to appoint a new trustee in the place of trustees who remain abroad or 
become unht of incapable of acting would include such power. 

(2) Under the statutory power contained in sec. 73 of the Indian Trusts Act 
II of 1882 to appoint a new trustee in place of a trustee who remains out of British 
IiuUaformore tliau 12 months or refuses oris until lo act or is incapable of acting. 

(3) By the Court under the power contained in se(*. 35 of the Trustees Act 
XXVII of 1860 to appoint a new' trustee when it is found inexpedient, dilRcult or 
impracticable to do so without the assistance of the Court. In exercising jurisdic- 
tion under this Act there must be no dispute of facts and it must expedient to 
do so(/). If the executor trustee is umvilling to retire, the Court will appoint Public 
Trustee(g). But when there is dispute as to facts, the Court will refuse to exercise 
jurisdk*tion(/i). 

(4) Under the inherent jurisdiction ol* the High Court. In exercising iis 
jurisdiction of removing a trustee the Court has laid dowm the broad principle 
tliat its main guide must be I he w'elfare of the beneticiaries. It is not the mistake 
or neglect of duty or the inaccuracy of conduct of the trustees which will induce 
the Court to adojit such a course. The acts of omission must be such as to endanger 
the trust property or to show' the w^ant of honesty or want of proper eajjacity to 
exercise duties or the >vant of reasonable fidelity betw’ecn the trsutees and' the 
lieneficiary. A friction betw'een trustee and trustee is not of itself sufficient for the 
renxoval of trustees, but where such friction or hostility W'ill obstruct or hinder due 
performance of the trustee's duties the Court nia\ come to a conclusii)n thal it is 
necessary for the welfare of the beneficiary that the trustee should be removed (i). 
(Lewin cm Trusts, 14tli Edn., })p. 431 -432.) 

By this section tlie power to remove an executor or administrator and to 
provide for a suc(*essor to his office is conferred on the High Court alone. Such 
relief carmot sought by a regular suit(j/). An execulor so discharged remains 
liable for anything he has clone or left undone while an executor. The dis- 
charge only relieves him from the duties of his office from Ihe date of discharge. 
He may be discharged on his own appHcation(/f). 

Under sec. 25 of the Administrator-Genei*arsAct No. Ill of 1313 any private 
executor or administrator may, with the previous consent of the Administrator- 
General of the Presidency in wliich any of the assets of the estate in respect of 

ir) Ham Coomar v. Doorgamoini Dmit 21 Cab (h) Re Combes^ 51 L. T. 45. 

195 at p. 109, (i) Lettersiedtv.Broers^^App. 

Jf) Re Htaderso.i, Hmders0i 'V, Henderson^ (j) SkHmati Karam Devi v. 

(1040) \V. N. 15 Lah. 275. 

(li) He .yfatra W’n'l May v. Bull. (1040) (/«?) Ex-parte Amerchmd Madhoimi, 29 Bom. 

W. N. 32. 1S8. 


C. 371 at p. 380. 
Radha JKishan, 
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which *?ueh executor or a(.lnuituh‘af<w ha^ obtaiuul prohaie or letters of .ul- 
ministration are i>ituat(" transfer the tss(‘ts \estcd in him to the *Vd minis tratcw- 
General by au itistrum^'ut iu writing notified in the ofli<‘iaI-Gazct‘ic(^). When 
such transfer is made all powers of disposition of the estate which the executors 
possessed pass to the Administratoi:*-General(w). 

Procedure. — An application for the removal of an executor under this sei‘tion 
is to be made by petition to the Judge sittiirg on the original side exercising testa- 
mentary and intestate jurisdiction(‘/t). The question whether a suit can lie for 
he renxoval of an executor was considered in Dhanahakhiyammal v. Thangavelu{o) 
and it was held that the only renied}’^ for the removal of an executor is under this 
section. To the same effect is the decision in 8) imati Karam Devi v. Radha Kishan(p) 
where it was held that removal cannot be sought by a regular suit. 

Appointment of Receiver. — ^As a general rule the Court \vill not appoint a 
receiver against an executor because his appointment as executor shows that the 
testator had confidence in him and the Court will give full weight to that expression 
of confidence and will require a very strong case to be made out for a receiver against 
an executor. Gross misconduct, serious mismanagement, misuse or misapplication 
of the estate in his hands would be grounds justifying the appointment of receiver(g). 
Bankruptcy or insolvency of a sole executor is also a ground for such appointment, 
(see ^Villiams on Executors, 12th Edn., pp. 1282-1284). 

But this rule of the Court of Chancery that a receiver wdil not be appointed 
against an executor unless gross misconduct vras shown is not applicable to the ease 
of an executor of the will of a Mahomedan(r). 


302. Where probate or letters of administration in respect 
Dilection^ to has or have been granted under this 

executor or admi- Act. the High Couit may, OH application made to 
nistrator. executor or administrator any general 

or special directions in regard to the estate or in regard to the ad- 
ministration thereof. 

[This is sec, 204-B of the Succession Act X of ISOr't and sec. of the Probate and Adminis- 

tralion Act V of 1881.1 

This section was enacted in 1919 as sec. 264-B of the Act of 1865 and corres- 
ponds to sec. 34 of the Indian Trusts Act and sec. 43 of the Trustees and Mortgagees 
Powers Act XXVIII of 1866. It is an enactment taken from English practice 
adopted under statute 22 and 23 Viet. c. 35. Sec. 264-B was added to the 
Indian Succession Act X of 1865 by XVIII of 1919. The section is general in its 
terms as regards the application. Under this section au executor or administrator 
shall be at liberty without the institution of a suit to apply by petition to any judge 
of the High Court for the opinion, advice or direction as to the management of the 
estate. The directions to be given under this section relate strictly to undisputed 
matters of management, such as questions of advancement, maintenance, change 
of investment, sale of a house, compromises and taking proceedings. The jxirisdic- 
tion of the Court under this section is merely advisory and is confined to directions 


(Z) Adm.'General v. Prernluly 22 Cal. 788 
(P. C.) 

(wt) In the goods of Nundo Lalh 23 Cal. 908. 

(n) Jnan Kumar v. Rmi Knmat, (1940) I 

(o) 50M^ 966. 

p) 16 Lah. 973. 

q) Adm.-General v. Prem hall, 21 Cal. 737. 


reversed ia appeal to Privy Council, 22 
Cal. 788 (P. C.) ; Adm.Axetieral v. Prem 
Lath 22 Cal. 1011 ; Middleton v. Dodswell, 
13 Ves. 268 ; Pandnmng v. Dwarkadas^ 
35 Bom. L. R. 16b 

(r) Bafizabai v. Kazi Abdul Karim ^ 10 Bom. 
83. 
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rclaliiin lo the nianai^cMiicnt and admiiiistralioii of the estate. No direc- 
tions can be ghen under this section in disputed matters of law or 
fact and it is doubtful il* the Court is competent to determine disputed 
questions of title under this scction(5). In Secretary of State v. Parljai{t) 
an application was made under this section by the mother of a deceased 
legatee for payment to her of the share of her son legatee by the Administrator 
General. The Administrator-General filed an affidavit in reply in which he stated 
amongst others that he found difficulty as regards the making over the share of the 
deceased legatee which share came to over twenty-five lacs in government securities 
to the applicant as no representation was taken to the estate of the deceased legatee 
and therefore the applicant could not give a valid discharge. Moreover the appli- 
cant had only a limited interest viz. Hindu mother’s interest. It was held by their 
Lordships of the Privy Council that the share of the deceased legatee was not a 
debt and sec. 214 was not applicable. As regards sec. 302 their Lordships held 
that there was no dispute as to the facts and the only substantial question was 
whether the Administrator-General should pay to the applicant her deceased 
son’s share of the residue without the production of a succession certificate. The 
application under this section was in regard to the estate or in regard to the 
administration thereof “and the Court had jurisdiction to entertain tlie application 
and directed the Administrator- General to hand over the share to the applicant on 
the applicant producing the succession certificate. Under this section the High Court 
alone has the power to give directions. The District Court has no Jurisdiction to 
entertain a petition under this sec.(t6) The High Court alone can act under this sec. 
and has powers similar to the Court of Chancery in England to give directions 
conferred xuider 0. 55, r. 3 of the Supreme Court Rules(u). The application for 
directions may be made by the executor or administrator or by a party interested in 
the estate. In Secretary of State v. Parijat{w)y the heirs of the residuary legatee 
w'ere held entitled to apply for directions under this section. 

Procedure. — ^Directions can be obtained by petition or by an Originating 
Summons on the original side of the High Court in its testamentary jurisdiction. 

CHAPTER V. 

Of Executors of their own Wrong. 

303. A person who intermeddles with the estate of the 
deceased, or does any other act which belongs to 
oJn^^ong. office of executor, while there is no rightful 

executor or administrator in existence, thereby 
makes himself an executor of his own wrong. 

Ejrceptims. — (1) Intermeddling with the goods of the deceased 
for the purpose of preseiwing them or providing for his funeral or for 
the immediate necessities of his family or property, does not make 
an executor of his own wrong. 

{2) Dealing in the ordinary course of business with goods of 
the deceased received from another does not make an executor of 
his own wrong. 

(«) Xn re X^kshniibai., 12 Bom. 038 ; In re Harish Chandra, 20 Pat. L. T. 8T1. 

Lorfsi’s Settlement, (1861) 1 Dr. & ^m. (f) A. I, R. (1085) P. C. 203. 

401 ; Pratinidhi v, PtakoBh, A. T. R. (u) Win$or v. Winsor, 44 Bora 082 ; In re 
(1084) L. 120; Vamtma v. Panmna, 51 Mcuki'ae Doveton Trtist Fund, iSMtad. 

840 ; Chandra v. Ashutosh, (t?) Akkayya V. Lakshamma, 51 Mad. 650. 

p CM 070 ; ShtMamu Mtdmn Sirkar v. {w) 08 I. A. 01 ; 68 Cal. 677. 



302 - 303 ] 


BfiFlVlTlON OF F:s:iiiCBTOJEt 0)2 SON TORT. 


30 o 


lUustiations, 

(/) A uses oi <Ti\(’s d'v\ay or sells sonic (>1 the i»o(.>ds ol tlic deceased, oi takes them lo 
satisfy his OAvri debt or leg^i'cj or leecises i>4iyuient of Hie debts of the deceased. He is an 
execulor of his own wroiifr, 

(w) A, having been appointed agent by the deceased in his lifetime to collect his debts 
and sell his goods, continues to do so after he has become aware of his death. He is an 
executor of his own wrong in respect of acts done after he has become iuvare of the death of 
the deceased. 

(ui) A sues as executor of the deceased, not being such. He is an executor ot his 
own wTona. 

[This IS se'\ 266 of the Succession Act of X l%5]» 

This section applies to Hindus, etc., and to Mahomedans. 

Sections 265-266 of the Succession Act X of 1865 were not incorporated either 
in the Hindu Wills Act or in the Probate and Administration Act. Under the 
present Act, sections 303 and 304 are made applicable to Hindus, and to Muhorne- 
dans also. In the Bill that was introduced in Council, section 302 ran as follows : — 
“Nothing in this Chapter shall apply when the deceased was a Hindu, Muhamma- 
dan, Buddhist, Sikh, or Jaina or an exempted person,” but it was omitted in the 
Select Committee, ‘see Statement of Objects and Reasons’. Even before this Act 
the principles laid down in sections 303 and 304 were applied to Hindus and 
Mahomedans on the principles of equity and good conscienoe(a’). Before, however, 
holding a Hindu or a Mahomedaii liable as an executor de son tott it must be re- 
membered that Hindus and Mahomedans are not required to obtain probate or 
letters of administiation. AVhere, therefore, the heirs of a deceased Hindu or 
Mahomedan take possession of the property and administer the same and pay 
the debts of the deceased, they will not incur the liability to account as executors 
de leur tort but will only be liable as the heirs of the deceased(^). Proceedings 
against an executor de son tort must be commenced b}' writ and not by origina- 
ting summons( 2 :). 

Definition of Executor de son tort. — An executor de son toil is one who 
lakes upon himsell* the office of an executor or intermeddles with the estate of the 
deceased without having been appointed an executor and without having obtained 
a grant from a competent Court. He is not necessarily a wrong doer and his 
possession cannot always be regarded as wrongful at its inception. The mere 
taking away of a portion of the property of the deceased when there is u 
legal representative f^resent does not make that person an executor de son tort{h). 
But a very slight circumstance of intermeddling will make him an executor de son 
toH{c), The term is equally applicable in the case of an intestacy as there is no 
such term as an administrator de son toH{d), (Halsbiiry, VoL 14, p. 147 and Hail- 
sham Edn., VoL 14, p. 177). In order to constitute a person executor de son ioit 
there must be no rightful executor or administrator. Therefore, a person who is 
named in the will as executor if he acts before taking out probate is not an executor 
de son tort(e)- 

The mere fact that the person did not profess to act as executor not relieve 

him from liability ; but if a person claims a title not derived from the testator 
but a paramount title he does not make himself liable as an executor de son tori(f). 


(r) Prayag v. Sim Prasad^ 42 C. L. X 280; 
A. 1. R. (1026) C. 1 at 51 Bajah Partha- 
sarathif v. Bajah Venkatadri, 46 Mad. 190; 
Sudhasook v. Rarn Chunder, 17 Cal. 620 ; 
Khittish Chandra v. Badtuka, 85 Oak 276 ; 
Bamasami v. Veerappa^ 88 Mad. 428, 

(if) Haji Saloo Sldick v. ^1//// Mahomed, 6 
Bom. L. R. 1135. 

(s) In re Leask, 65 L. T. Rep. 199 ; Jn re 
Chalmers, (1021) W. N. 120 ; Jackman v. 

( 1042 ) 6 4 . 


(a) Shivaprasad v. Piaya Kumnri, 61 Cal. 711 . 

(b) Saiya Banjanv, Sarnt Chandta, A. L R. 
(1926) C. 825. 

(e) Prayag Kumar i v. Siva Prasad^ A. I. R. 
(1926) C. 1, at p. 50 ; Navazhai v. Peston* 
jee, 21 Bom. 400. 

{d) Khittish Chmdra v. Hadhikat 35 Cal. 276 ; 

Magaluri v. Narayana^ 8 Mad. 850. 

(e) Bai^bala v. Jadunath, 57 Cal. 1858. 

If) Prolog Kmiari v, Siva Prasad, A. I. R. 
(1926) C. 1 at p. 52. 
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What Acts do not make a pex'son executor de son tort. 

First Ejoception :~-All acts of kindness and chanty do not make the person 
liable as executor de son toit. This Exception is taken from Williams on Executors 
12th Edn., pp. 158-159 which runs as follows : — “There are many acts which a 
stranger may perform without incurring the hazard of being involved in such an 
executorship ; such as the locking up the goods for preservation, directing the 
funeral in a manner suitable to the estate which is left and defraying the expenses 
of the funeral himsc If or out of the deceased’s effects, making inventory of his pro- 
perty, feeding the cattle, repairing his houses, or providing necessaries for his 
(‘hildren ;for these are offices merely of kindness and charity”. 

Second Exception Stokes in his commentary to section 265 (present section 
303) observes as follows : — “ As to the second Exception it is clear that if A takes 
the goods of the deceased and sells or gives them to B, this shall charge A as 
executor of his own wrong, but (in the absence of collusion) not B. Thus where a 
lessee died intestate during the term and his widow entered without taking pos- 
session and paid rent and afterwards her son-in-law took the premises with her 
concurrence and the landlord’s assent and paid rent, and continued to occupy 
during the remainder of the term it was held that he had not made himself executor 
of his own wrong.” According to illustration (ii) if the deceased had appointed 
an agent to act for him, the agent cannot be charged as executor of his own wrong 
if he continues to act after the death of his principal so long as he is not aware 
of the death of his principal. But if he continues to act after he has become 
aware of the death of his principal, he is an executor of his own wrong in respect 
of the acts done by him thereafter. 


304. When, a person has so acted as to become an executor 
Liability of ex- wrong, he is answcrablc to the rightful 


ecutor of bis 
wronsr. 


executor or administrator, or to any creditor or 
legatee of the deceased, to the extent of the assets 
which may have come to his hands after deducting payments made 
to the rightful executor or administrator, and payments made in 
due course of administration. 


[T/M9 is sec. 266 oj the Snccession i(t X oj \ 

This section applies to Hindus, etc. 

Liability of Executor “de son tort.” — ^A person can only be executor de 
son tort <is long as he intermeddles with the estate. His liability lasts as long as 
he continues dealing with the estate(g). In Narayanasami v. Essa Ahbayi{h) the 
rule of English law that no liability as executor de son tort can arise when there is 
another personal representative was not applied to India. He is held liable to 
account for assets which come to his hands, not upon the basis of entrustment, 
but ujpon the basis that not being entrusted, he had no business to intermeddle. 
The liability does not depend upon the bad faith of the person intermeddling(«). 

He is answerable : — 

(1) To the rightful executor or administrator, or 

(2) To any creditor of the deceased(J), or . 

(3) * To any legatee under the will. He can be sued by a legatee in the absence 

of legal representative(ifc). 

^ Dcanodar v. H Bom. L. R. 11.87. (j) Ratanbai v. Narayandas^ 51 Bom. 771. 

P 351. (Distinguished in Seshiah (ifc) Rajah Parihasarafhy v. Rajah VenhatadH. 

, V. A L (JJ989) M. 662. 46 Mad. 190. ^ 

(I) Wmpm'af 58 Cal. 1051. 
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Extent of ]) i s He is liable to the extent of the assets \\ hich may have come 

luibilit,^ . to his hands after deducting — 

(a) payments made to rightful executor or administrator, and 

(b) payments made in due course of administration. 

But an agent of the executor of his own wrong who has by collecting the assets 
made himself also liable as executor of his own wrong cannot discharge himself by 
showing that he has duly accounted for his receipts to his principal, for the rule 
that the receipt of the agent is the receipt of the principal does not apply to the 
case of a wrong doer(Z). According to this section the liability of an executor of 
his own wrong is limited to the assets received him ; but if he mixes up the assets 
received by him with his own so as to make it impossible to distinguish the one 
from tlie other the Court will treat the whole as available to make the restitution(m). 

According to the English law an executor de son tort has all the liabilities, 
though none of the privileges that belong to the character of executor(n). He 
ma>. lio\^ ever, protect himself against rightful representative against all pay- 
ments made h} him m due course of administration. In an action by a creditor 
of the deceased. In may plead that the estate is full\ administered. (Halsbury, 
Yol. 14, p. 180). 

Etfecl of Acts of an Executor de son tort upon the Property of the 
Deceased. — ‘‘Ail lawful acts which an executor de son tort doth are good/’ (o). 
“A legal act done by an executor de smi tott shall bind the rightful executor and 
shall alter the property ”(p). Though an executor de son tort cannot by his own 
wrongful act acquire any benefit, yet he is protected in all acts not for his own 
benefit which a rightful executor may do and accordingly if he pleads properly 
he cannot be made liable beyond the extent of the goods which he had administered 
and therefore under a plea of plen^ administ^ avit he shall not be charged beyond the 
assets come to his hands and in support of the plea he may give m evidence pay- 
ments made by himself of debts of the deceased of equal or superior degrees and 
even after action brought he may dispose of the assets in discharging a debt of a 
higher degree.” (Ingpeii on Executors 2nd Edn., p. 268). But if an executor de 
sen to7t retains assets for his own use or pays his own debt he cannot plead plene 
adnunhiravit{q). In order that the alienation or payment made by an executor 
dc son to?t may be binding on the rightful executor or administrator, it must be 
shoun (and the onus will be on the alienee or the purchaser) that the executor 
de son tout really acted as executor and the party w ith v horn he dealt had fair reason 
for supposing that he had authority to act as such. If this is proved, the aliena- 
tion will be binding on the executor and shall alter the property (r). (Williams on 
Executors, 12ih Edu.. pp. 166-167.) 

CHAPTER VI 


Of the Powers of an Executor or Administrator 


executor or administrator has the same power to 
sue in respect of all causes of action that survive 
the deceased, and may exercise the same power 
for the recovery of debts as the deceased had 
when living, 

[T/iis iS sec, 261 of the Succession Act X of 1865 und sec. 88 oj the Probate and Adminislraiton 
tet V of 1881. The words "'and to distrain for all rents due to him at the time oj his death** have 
been omitted and the words '"and. may exercise the same power for the recovery of debts*’* substi- 
tuted.] 

(i) Shorland v. Mildon^ 5 Hare 469. (o) Coulters Case, 5 Co, 80b. 

(m) Mangluri v. Narayan, 3 Mad. 859. (p) Parkar v. Kelt, 1 Ld. Raym. 661. 

(n) Carmichael v Carmichael, 2 Phill. C. C. (g) Narayansami v. E$a Abbayi, 2S ^51. 

103.^ (r) Thomon v. Harding, 2 E. ^ B. 630, 


305. An 

In lespect of cau- 
ses ot action sui- 
vi\ ing deceased and 
rents due a1 death. 
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Survival of Right of Action.— By virtue of sec. 211 all the property of the 
deceased vests in the executor or administrator as such. This section lays down 
that the executor or an administrator alone can sue in respect of any cause of action 
which survives the deceased and section 306 makes clear what those causes of 
action are. Hence an executor or an administrator completely represents 
the estate and all the rights and liabilities of the deceased are in him and 
him alone. All the rights which the deceased could have exercised in his lifetime 
and ail the liabilities to which the deceased was subject vest in the executor or 
administrator. These rights do not survive in favour of the heirs(^). The causes 
of action which survive are either in contract or in ^ort and the liability of the 
executors or administrators is not personal but to the extent of the assets of the 
deceased which come to their hands, (sec. 306). 

Actions in Contracts, — Sec. 37 of the Indian Contract Act provides as 
follows : — “ Promises bind the representatives of the promisors in case of the death 
of such promisors before performance, unless a contrary intention appears from 
the contract.” Therefore, on the death of a person all obligations, contracts, 
debts and other engagements survive to and against his executors or administrators. 
The right to sue for damages for breach of contract, the right to sue on a promissory 
note, the right to sue for debt, the right to sue on a mortgage, the right to sue for 
pre-emption recognised by Mahomedan Law(f), all survive. Only such contracts 
which are merely personal to the deceased, e,g., an action for divorce (see ill ii 
sec. 306) or breach of promises to marry (Haisbury Vol. 14, p. 80) or which involve 
personal skill, ability or character do not survive(w), e.g,, an agreement between a 
master and servant, an agreement to write a book or to paint a picture. In the case 
of breach of promise of marriage an action cannot be maintained by or against the 
legal representatives of the promisor. If a person applies for probate and dies 
pending the grant, the right does not survive(t;). 

Legal representatives are also entitled to have their names entered in the com- 
pany’s register without any statement that they hold the shares in a representative 
capacity and to have them inserted in such order as they please(to). 

Order 31 rule 1 of the Code of Civil Procedure lay down the procedure in all 
suits concerning the property vested in an executor or an administrator. Where 
the contention is between the beneficiaries interested in such property and a third 
person, the executor or the administrator shall represent the beneficiaries, and it is 
not necessary to make the beneficiaries parties to the suit. 

Actions in Torts. — (See commentary to sec. 306.) 
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Demands and 
rights of action ol 
or against deceased 
survive to and aga- 
inst executor or 
administrator. 


All demands whatsoever and all rights to prosecute or 
defend any action or special proceeding existing in 
favour of or against a person at the time of his 
decease, survive to and against his executors or 
administrators ; except causes of action for defama- 
tion, assault, as defined in the Indian Penal Code, 


or other personal injuries not causing the death of the party ; and 
except also cases where, after the death of the party, the relief sought 
could not be enjoyed or granting it would be nugatory. 


Illustrations. 

(i) A collision takes place on a railway in consequence of some neglect or default of 
an official, and a passenger is severely hurt, but not so as to cause death. He afterwards 
dies without having brought any action. The cause of action does not survive. 

(ii) A sues for divorce. A dies. The cause of action does not survive to his repre- 

sentative. 

($) l^ayyqd Jimd v. SUaxam, 36 Bom. 144. v Kali Prosody 30 Cal. 265. 

V. 5aara»n, 36 Bom. X44. (o) SaratChandrav. Nam Mohan, mCa.]. 700. 

ift) 17 CtiU 115 i Mohendra (w) Be Saundeis & Co. Lid., (1908) 1 Ch. 413. 
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[This is sec, 268 of the Succession Act X of I860 and sec. ^9 of the Violate and Administration 
Act V of 1881], 

This section lays down that all the rights to prosecute or defend any action or 
special proceedings survive to and against his executors or administrators. This 
section gives the right to an executor or administrator and not to an heir of the 
deceased. The words ‘^executors or administrators’" mean persons who are appoint- 
ed by the Court to administrer the estate of the deceased person. The dictum 
in Peoples Bank v. Desraj{x) that the section was wide enough to include heirs 
as representing the estate is not coi'rect and was not approved in Official Liquidator 
y. Jugal Kishore(y). In Bireswar Ghosey. Srisk Chunder{y^) it is observed that 
to extend sec. 306 to all causes of action including those affecting property would 
be to stultify to a great extent sec. 212 (2), Which exempts a Hindu Maho- 
medan or an Indian Christian from applying for letters of administration in case 
of intestacy. Further that such a conclusion of sec. 306 w’ould raise a direct 
conflict wdth O. 22 R. 3 (!) of the Code of Civil Procedure, In cases, therefore 
where the parties arc exempt under sec. 212 {2) from applying for letters of 
administration not only are the heirs of a deceased plauitiiT or defendant who 
died intestate tlie proper pcrsojis to be substituted but the law requires that all 
ascertainable heirs should be so substituted in the deceavsed's place. 

The term ‘‘special proceedings” covers summary proceedings under section 235 
of the Indian Companies Act. That section is in the same terms as sec. 276 
of the English Companies Act. Under the English Acb it was held that there 
was no right to institute or continue summary proceedings for misfeasance against 
the personal representatives of a deceased director and the corresponding section 
under the Indian Act w’^as construed in the same manner, and it was held that the 
right to bring summary proceedings under sec. 235 against a director does not 
survive(s). 

Actions in Torts. — The general rule is that the legal representatives cannot 
sue or be sued for a wrong committed by or against the deceased for which unliqui- 
dated damages only would be recoverable; the rule is expressed in the maxim actio 
personalis moriiur cum persona. This maxim, how’^ever, does not form part of the 
law of India and is very largely abrogated by the present section. Claims by and 
against the legal representatives of a deceased person are regulated by this section 
and by Acts XII and XIII of 1855(^). Hence an action against trustees for the 
loss caused by breach of their obligation survives(5). A claim to recover property 
or its value survives under this section(c). A cause of action for fraud survives. 
An action for pecuniary loss caused through deception and the consequent liability 
for the same survives after the death of the person liable for such ]oss(d). 

Under this section no action can be maintained by or against the legal re- 
presentatives of a deceased person, in respect of the following actions : — 

(1) Action for defamation. 

(2) Action for assault or other personal injuries not causing death. The 
words “ personal injuries ” mean bodily or physical injuries as opposed to injury 
to property or reputation and are ejusdem generis with the word “ assault ” and 
not with “defamation.” Therefore a cause of action in respect of injury to the 
credit and reputation of the plaintiff caused by the wrongful acts of the deceased 
defendant does not fall within the exception but survives against the executor or 
admimsirator(et The word “personal” means all personal injuries in the commonly 


(x) A. I. R. (193>) L. 706. 

(?/) A. I. R. (1939) A. 1. 

{yO A. I. R. (1916) 0, 299. 

(z) Officinl Liqnidatoi X, Jvaal Kishore, A. I. 
R. (1039) A. 

(a) Bhupendm v. Chnndramoni, 63 Cal. 987, 
(61 Peoples Bank of No) them IndiUt Lid. v. 


Haidopal, A. I. R. (1936) L. 271 ; 160 I- 
C. 759. 

(f*! Adjni Coal Company v. PannalaU 57 Cal. 
1341 {V. C.). 

(d) Dehia Dun Mussoori Co., v, Hansraji 58 
All. 342 ; A, I. R. (1935) A. 995. 

(c) Cassim & Sons v. Sara IBibi, 18 Rang. 385. 
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accepted use of the word “ personal ” and is not restricted merely to physical 
injuries. Accordingly an action for personal injury not causing the death of the 
party does not survive(/). But in People^s Bank of Northern India v. Des Baj{g) 
Jai Lai J. said that he was unable to agree with the view taken in that case. 

(3) Actions where relief sought could not be enjoyed or granting it w^ould be 
nugatory, (see illustration, ii). 

An option to purchase given by will to a person was held to be ’prima facie 
personal and if the person died without exercising the option the right cannot be 
exercised by the executor or administrator of such person unless the will directs 
that the option is to be exercised by any one other than the legatee(A). In In re 
Sykes, this decision was followed by the Lower Court but the decision was reversed 
in Appeal and it was h^'ld that an option given by wtII to a legatee to take certain 
shares belonging to th ^ testator at their par value %vas not necessarily personal. 
It was held that the question whether such option is exercisable only by the donee 
personally or is transmissible to his executoi's is one of the construction of the will. 
This view^ of the law was confirmed by Ihe House of Lorcls(//^). 

(5) A suit to recover the custody of a child by a JIahomedan does not survive 
if the defendant dies. The suit cannot be continued against the heir of the 
defendant(i). 

Personal Injuries and Action for Malicious Prosecution. --There has 
been a divergence of opinion on this subject. “Personal injury” is intended to 
mean injury to a person’s reputation, mind or body as distinguished from injury to 
property. It includes all injuries which do not cause damage to the estate of the 
person wronged(j). The Calcutta High Court has held that malicious prosecution 
is a personal injury and is not covered by the exception and therefore the right to 
sue survives(/[;). But this case has been dissented from by the Bombay High Court 
in Haridas v. RamdasQ) and Motilal v. Harnarayan{m), in which it has been held, 
that such an action does not survive. The Madras and Patna High Courts also 
hold the same view as the Bombay High Court(n). The Allahabad High Court has 
^Id that if such a suit is dismissed but the deceased had preferred an appeal and 
if he dies pending the appeal, the appeal abates(o). The Madras High Court also 
holds that if the appellant dies pending the appeal, the appeal abates(p). But 
where the suit is decided in the plaintiffs lifetime and a decree passed in his favour 
granting compensation the decree can be executed by his heirs executors or ad- 
ministrators(^). 

In England the law on this subject has been consolidated 
English Law. by the Law Reforms (Miscellaneous Provisions) Act, 1984. 
(24 and 25 Geo. 5, c. 41) as follows : — 

(1) Subject to the provisions of the section, on the death of any person 
after the commencement of this Act all causes of action subsist- 
ing against or vested in him shall survive against, or, as the 
case may be, for the benefit of, his estate ; Provided that this sub-section shall 
not apply to causes of action for defamation or seduction or for inducing one spouse 
to leave or remain apart from the other or to claims under sec. 189 of the Supreme 


(/) Ratan Chand v. Municipal Committee Hin- 
gan Ghate, A. I. R. (1931) N. 9. 

(g) A. I. R. (1935) L. 705. 

(A) In re Cousins, (1885) 30 Ch. D, 203, 
followed in In rf Sykes, (1940) W. N. 154 ; 
(reversed) Jnre Sykes, (I94il) 1 Ch. 1 ; Skel- 
ton V, Yoimg Bouse, (1942) A. C. S^^l . 

(0 Shcetifav, Mnnekhan, 25 Bom. 574 ; 3 

U Mad. 357. 

*>f Calcutta, 


31 Cal. 993 (reversing 31 Cal. 400). 

(/) 13 Bom. 677. 

(m) 47 Bom. 716. 

in) Rustomji v. Nurse, 44 Mad. 357 (F. B.) : 
Palaniappax. Raj aft of Ramnad, 49 Mad. 
208 ; Punjab Singh v. Ram Autar, 4 P. L. 
J. 676 ; 52 I. C. 348. 

(o) Mahiah Singh v. Huh Lai, 48 All. 630. 

{p) Mnrugappa v. Ponnmami, 44 Mad. 828, 
iq) Snlig Ram v. Char an Dass, 21 Lab. 447. 
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Court of Judicature (Consolidation) Act, 1925, for damages on the ground of 
adultery. 

Where a cause of action survives as aforesaid for the benefit of the estate of a 
. deceased person the damages recoveraole for the benefit of the 

^ estate of that.person: — 

(a) shall not include exemplary damages, 

(b) in the case of a breach of promise to marry shall be limited to suf*h damage, 
if any, to the estate of that person as flows fi*om the bieach of promise 
to marry, 

(c) where the death of that person has been caused by the act or omission which 
gives rise to the cause of action, shall be calculated without reference to 
any loss or gain to his estate consequent on his death except that a sum 
in respect of funeral expenses, may be included. 

No proceedings shall be maintainable in respect of a cause of action in tort 
. which by virtue of this section has survived against the estate 

^ of a deceased person unless either — 

(a) proceedings against him in respect of that cause action wore pending at 
the date of his death ; or 

(b) the cause of action arose not earlier than six months before his death and 
proceedings are taken in respect thereof not later than six months after 
his personal representative took out representation. 

The rights conferred by this Act for the benefil of the estate of deceased 
.. persons shall be in addition to and not in derogation of an> 
rights conferred on the dependants of deceased persons by the 
Fatal Accidents Act, 1846 to 1908 or the Carriage by Air Act, 1982 (22 & 28 Geo. 
5, c. 36). 

In India there are the following Acts. 

(1) Act XII of 1855. Legal Representatives Act. — The “maxim’* actio 
personalis moritur cum persona is with certain limitations as old as the English 
law, and the maxim ha^ been applied to actions essentially based on tort. The 
rule of common law is that you cannot sue the executors for a wrong committed 
by the testator for which you can recover unliquidated and other damages. In 
such cases, whatever the form of action, it is in substance brought to recover 
property or its proceeds or value in actions arising out of a wTong act done by a 
wrong-doer. There was no remedy when a tort resulted in the death of a person, 
until the remedy w^as provided by Fatal Accidents Act of 1846 commonly known 
as Lord Campbell’s Act. The principles of that act were embodied in India in the 
Fatal Accidents Act XIII of 1855, With regard to other wrongs done in the life- 
time of the deceased. The first legislative enactment was the liCgal Representa- 
tives Suit Act XII of 1855. Preamble to that Act states that it is expedient to 
enable the executors, administrators or representatives in certain cases to sue 
and be sued in respect of certain wrongs, which according to the present law do not 
siurvive to or against such executors, administrators or representatives. The 
applicability of the maxim to India is thus recognised. Sec. 1 of that Act enacts 
that an action may be maintained by the executors, administrators or legal re- 
presentatives of a deceased person for any wrong committed in the life-time of 
such person, which has occasioned pecuniary loss to his estate for which wrong an 
action might have been maintained by such person, provided that the wrong was 
committed within one year from his death. The damages so recovered w^ere to 
be part of the estate of the deceased. The right of action was given against 
executois, administrators heirs or representatives of a deceased person for any 
wroBg committed by him in his life-time for which he would have been subject to 
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action if such wrong w^as committed within one year before his death. Section 2 
provides that no action commenced under the provisions of the Act shall abate by 
reason of the death of either party, but may be continued by or against the execu- 
tors, administrators or representatives of the party deceased, provision being made 
for plea of want of assets. This Act therefore gives to the executors or administra- 
tors of a deceased person a right to sue for any wrong committed in the life- time 
of such person which has occasioned pecuniary loss to his estate and for which wTong 
an action might ha\ c been maintained by such person, provided such wrong w^as 
committed within one year before his death and such action was brought within 
one year after his death. Under this Act an action can also be maintained against 
the executors or administrators or heirs or representatives of any person deceased 
for any wrong comnntt 'd by him in his life-time for which he would have been sub- 
ject to an action if sucii wrong shall have been committed within one year before 
such person’s death and the damages recovered against an executor or adminis- 
trator be payable as simple contract debts of such deceased person. 

The remedy given by this Act is confined to suits brought consequenl 1o the 
death of the person and did not enable suits brought by him to be continued after 
his death(r). In Rusiontji v. Nurse(s) it was contended under section 2 that in 
the event of the defendant dying after the filing of the suit, the suit can be contiTiued 
against the legal representatives of the deceased person. But that argument did 
not find favour with the Full Bench and it was held that Act XII of 1855 could 
only apply to suits filed by the legal representatives and not to suits filed by the 
deceased and sought to be continued by the executors. If the legislature intended 
that the suits already filed were to be continued by the executors, administrators 
and legal representatives apt word? would have been used in the Act. Although 
the Legislature went further than the English Act of 1833 when Act XII of 1855 
was enacted and gave a fresh right of suit, it confined demands and rights to pro- 
secute or defend suits or special proceedings by executors or administrator. In 
Govindoss v. Official Assignee{t) the question of the abatement of the suit is further 
discussed. Having regard to the wording of the said Act, if the suit is filed by a 
testator in his life-time to recover damages for injury sustained and pending ihc 
suit the testator dies, his executors cannot continue the action and similarly if the 
suit is filed against a person doing injury to the plaintiff and the defendant dies 
pending the suit the suit cannot be continued against the executors or legal 
representatives. 

(2) Act XIII of 1855. Fatal Accidents Act : — Whenever death of a person 
is caused by wrongful act neglect or default and the act neglect or default is such 
as would have entitled the party injured to maintain an action if death had not 
ensued and recover damages, the party who would have been liable if death had not 
ensued shall be liable to pay damages, notwithstanding the death of the person 
injured. Such action can only be brought for the benefit of the wife, husband, 
parent and child (if any) of the person whose death was caused and shall be brought 
by and in the name of the executor, administrator or representative of the deceased 
person. The plaint must give full particulars of the person or persons for whom 
or on whose behalf such action is brought and the nature of the claim. The 
word “ child ” includes son, daughter, grandson, grand-daughter, stepson and 
stepdaughter. • An adopted son of a deceased Hindu is a representative entitled 
to maintain the suit under this Act, although he is not a child within the meaning 
of this Act and is not entitled to any portion of the damages(t«). In Johnson v. 
The Madras Railway Company{v), the plaintiffs were minor children of the deceased 

(r) liOfridas v. RemuJas, 13 Boin. 677; Ran- (u) Vinayak v. G, 7. P. R. Co., 7 B. H. C* II. 

Domv>Bmkn%any Bhoy, 28 Mad- 487. 113. ’ 

M (F, B.). {v) 28 Mad. 479. 

(I) 5^ Mad. at p. 952. 

L 
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who was killed in an accident and they sued with their mother as next friend. 
It was contended that in case of Europeans and Eurasians, the only “representative” 
of a deceased was his executor or administrator. It was held that the word 
“representative” was not equivalent to ‘heirs’ as used in Act XII of 1855 but 
the word included all or any one of the persons for whose benefit a suit could be 
maintained under the Act and that they were the representatives of the deceased. 
The right of the beneficiary is a distinct right in each. The word “representative” 
is also construed in Esther v. Maurice(w). It does not mean “legal representative.” 
In the absence of an executor or administrator it includes persons for whose benefit 
a right of action is given by the Act. This case was followed in Goolbai v. P€ston ji{x), 
It is not necessary that there should be both wife and children. In Lyell \\ Ganga{y) 
the wife alone sued ; there were no children and she was held entitled to damages. 
Unlike as in Act XII of 1855 under the Fatal Accidents Act a suit filed against 
a person survives against the legal representatives if the defendant dies pending 
the suit and it does not abate( 2 ). 

Measure of damages. — Damages must be assured as at the date of the 
accident ; but if prior to the decree certain circumstance® arise, e.g. death of one 
of the parties claiminor, the Court should admit evidence as to the subsequent 
events and deal with the realities of the event(a). In Vinayek v. 0. 1. P.U. Co,(h) 
the deceared was a Diwan earning Rs. 250 per month. He was 38 years old when 
he met with the accident and died. He left a widow aged 36 and four daughters 
three of whom had married before his death. Rs. 10,000 were awarded out of 
which Rs. 7,000 were allotted to the widow and Rs. 3,000 to the unmarried daughter. 
In Batanbai v. G. /. P. B.(c) the deceased was 53 at the time of his death. He was 
a building contractor. He left a widow and three sons. At the time of his death 
he was insolvent and his liabilities were Rs. 1,22,359. Before his insolvency he was 
earning Rs. 226 per month but was living extravagantly. Rs. 6,500 were allowed as 
damages out of which Rs. 2.500 were allotted to the widow, Rs. 700 to each major 
sons, Rs. 1,100 to the minor son, and Rs. 1,500 to the grandson. There was an 
appeal by the widow but the appeal was dismissed(d). In Lyell v. Ganga{e) the 
longevity of a native of India at 70 was considered very high and a monthly 
allowance of Rs. 15 seemed by investment of Rs. 3,000 was awarded to the widow. 
In Narayan v. The Municipal Cormnis$ioner{f) the parents of a child five or six 
years old sued the Bombay Municipality for negligence and damages and it 
was held, as regards damages in a case of this natme, that distinct evidence of 
the loss sustained or benefit expected was not necessary. The position of the 
parents and the age of the child are to be considered. Rs. 250 were awarded by the 
Small Causes Court. In Lakhmichand v. Batanbai{g), which was a landlord and 
tenant case, the tenant was killed by the fall of the privy block. Rs. 6,500 were 
awarded as damages and costs as between solicitor and client. In Nani Bala v. 
Auckland Jute Co. Ltd.{h), Page J. in awarding damages observed that the Court 
must take into account the chances of life, the chances of any improved conditions 
in which the family of the deceased might have passed their days, and the standard 
of living of the family which was dependent on the deceased. He awarded 
Rs. 16,000 and attorney and client costs of the suit. It was a motor car accident 
case. Esther v. Maurice(i) was also a motor car accident case. The widow of the 
deceased filed the suit claiming Rs. 45,000 as damages. It was stated in the plaint 
that the deceased died leaving a widow, the plaintifp, and others who were not 


(tt?) 01 Cal. 480. 

(j:) 37 Bom. L. R. 410. 

(V) 1 All. 60. 

(z) Balasvbramanian v. Marian Rodrigues, 57 
Mad. 951. 

(a) Williamson v. John Thorijcroft cO Co. 

Ltd., (1940) W. N. 308. 

{h) 7 B. H. C. R. 113. 

33 


(c) 7 B. H. C. R. 113 at p. 120. 

Batanbai v. G. 1. P. R. Co., 8 B. H. R. 
130. 

(e) 1 All. 60. 

(f) 16 Bom. 254. 

(g) 51 Bom, 274. 

{h) 52 Cal. 102. 

(i) 61 Cal. 480. 
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desirous of joinmg i» the suit. The defendant contended that the plaint did not 
disclose any cause of action. The plaint was allowed to be amended and four 
children of the deceased were brought on the record as plaintiffs. The suit was, 
however, dismissed as no negligence of the motor driver was proved. Goolbai v. 
Pestonji(j) was also a motor accident case. The widow and children of the deceased 
sued the defendant as the owner of the motor car and claimed Rs. 15,000 as 
damages. Defendant denied that he was the owner of the car al the time of the 
accident ; he was only the mortgagee of the car. The suit was dismissed, although 
Ihe motor license stood in the name of the defendant. Kuppammal v. M. & S, M. 
Ey,, Co., Ltd.,(k) is the case of an accident by the fall of wall of the latrine and 
Rs. 1,750 were awarded as damages. In this case one co-defendant was ordered 
to pay the costs of the other defendant. De Mello v. Meridian Electrical Co.{l) 
was the case of death by electric shock and the father of the boy killed claimed 
Rs. 21,600 as damages. The claim, however, was negatived as the deceased was 
a trespasser and the defendant company owed no duty to him. In Secretary 
of State V. Bukhminilm), it was held that in assessing damages the Court cannot 
take into consideration the mental suffering of the survivors, 

English cases under the English Fatal Accidents Act of 1934 : — Morgan v, 
Schoulding(n), (reported in the Bombay Law Reporter Journal of 15th March 1988 
at p. 33), was a motor car accident case the deceased being a motor mechanic 28 
years old. He was killed instantaneously in a collision between his motor-cycle and 
the defendant’s motor car. On behalf of the defendant it was contended that 
where a person was killed instantaneously, that person never acquired a right of 
action, and there was nothing that survived to the plaintiff administrator. It 
was, however, held that the cause of action was not the death, but the negligence 
of the defendant in colliding with the motor-cycle. That happened before the 
death, although it may be a fraction of a second, and the cause of action survived. 
The plaintiff was awarded £1,000 damages which has become the standardized 
amount in the case of a person about the age of 28. In Mills v. Stanway Coaches 
Ltd.,{o) for loss of expectation of life £100 were awarded and for pain ana suffering 
£50. The latest case decided by the House of Lords is Bonham v, Gamblmg[p). 
In that case a child was killed by a motor car and the damages of £1,200 awarded 
by the Lower Court were reduced to £200. In delivering the judgment Viscount 
Simon L. 0. observed that the appeal raised the problem of the assessment of 
damages for ** loss of expectation of life.” Since the child became unconscious 
from the moment of the accident till death, there could be no claim for pain and 
suffeseing and the only question apart from funeral expenses was that of damages 
arising from the diminution of the child’s expectation of life. “In such a case the 
question resolves itself into that of fixing a reasonable figure to be paid by way 
of damages for the loss of a measure of prospective happiness such a problem 
might seem more suitable for discussion in an essay on Aristotelian ethics than 
in the judgment of a Court of law, but in view of the earlier authorities we must 
do our best to contribute to its solution”. The learned Judge observed that the 
earlier decisions quoted to him assumed that human life is, on the whole, good. 
“ I would rather say that, before damages are awarded in respect of a shortened 
life of a given individual under this head, it is necessary for the Court to be satisfied 
that the circumstances of the individual life were calculated to lead on balance, 
to a positive measure of happiness, of which the victim has been deprived by the 
defendant’s negligance. If the character or habits of the individual were calculated 
to leewJ him to a future of unhappiness or despondency that would be a circumstan- 
ce justifying a smaller award Of course, no regard must be had 

y) ^ Bom. L. R. 410, 

(Is) <1088) Mad. 288. 

{l\ 20BOXIUL.K. 402. 

(it) 54. 


(n) (1938) 1 AIL E. R. 28. 

(o) (1940)2K.B. 834. 

(p) (1941) A. C. 15T. 
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to financial losses or gains during the period of which the victim has been deprived. 
The damages are in respect of life, not of loss of future pecuniary prospects. 

The main reason, I think, why the appropriate figure of damages should be 
reduced in the case of a very young child is that there is necessarily so much 
uncertainty about the child’s future that no confident estimate of prospective 
happiness can be made. When an individual has reached an age to have settled 
prospects — having passed the risks and micertainties of childhood and having in 
some degree attained to an established character and to firmer h^ipes — ^his or 
her future becomes more definite and the extent to which good fortune may 
probably attend him at any rate becomes less incalculable. I would idd that, 
m the case of a child, as in the case of an adult, I see no reason w^hy (he proper 
sum to be awarded should be greater because the social position or prospects of 
worldly possessions are greater in one case than another. Lawyers and judges 
may here join hands with moralists and philosophers and declare that the degree 
of happiness to be attained by a human being does not depend on wealth or 
status.” 

Limitation. — Under Art. 21 of the Lunitation Act the suit must be brought 
within one year from the date of death mrless the bar is saved by sec. 7 or S of that 
Act, If the suit is not filed within one year it is barred(( 7 ). 

307. (1) Subject to the provisions of sub-section (2). an 

executor or administrator has power to dispose of 
Poweioi executor the property of the deceased, vested in him under 
dispose ofproperty. section 211, either wholly or in part, m such manner 
as he may think fit. 


Illmtraiiom. 

(i) The deceased has made a specific bequest of part of his property. The executor, 
not having assented to the bequest, sells the subject of it. The sale is vahd. 

(ii) The executor in the exercise of his discretion mortgages a part of the immoveable 
estate of the deceased. The mortgage is valid. 

(2) If the deceased was a Hindu, Muhammadan, Buddhist, 
Sikh, or Jaina, or an exempted person, the general power conferred 
by sub-section (1) shall be subject to the following restrictions 
and conditions, namely : — 

(i) The power of an executor to dispose of immoveable 
property so vested in him is subject to any restric- 
tion which may be imposed in this behalf by the 
wiU appointing him, unless probate has been granted 
to him and the Court which granted the probate permits 
him by an order in writing, notwithstanding the 
restriction, to dispose of any immoveable property 
specified in the order in a manner permitted by the 
order. 


iq) Johnson v. The Madras By, Co., 28 Mad. 479. 
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(ii) An administrator may not, without the previous permis- 
sion of the Court by which the letters of administra- 
tion were granted — 

(a) mortgage, charge or transfer by sale, gift, ex- 
change or otherwise any immoveable property 
for the time being vested in him under section 
211, or 

(b) lease any such property for a term exceeding five 
years. 

(in) A disposal of property by an executor or administrator 
in contravention of clause (i) or clause (ii), as the 
case may be, is voidable at the instance of any other 
person interested in the property. 

(3) Before any probate or letters of administration is or arc 
granted in such a case, there shall be endorsed thereon or annexed 
thereto a copy of sub-section (1) and clauses (i) and (Hi) of sub- 
section (2) or of sub-section (1) and clauses (ii) and (Hi) of sub- 
section (2), as the case may be. 

(4) A probate or letters of administration shall not be rendered 
invalid by reason of the endorsement or annexure required by sub- 
section (3) not having been made thereon or attached thereto, nor 
shall the absence of such an endorsement or annexure authorise an 
executor or administrator to act otherwise than in accordance with 
the provisions of this section. 

[Claiise (J) i9 sec. 269 of the Succession Act X of I860 ; Clause (2) is sec. 90 of the Probate and 
Administration Act V of 1881.] 

Sub-Sec. (1). 

Alienation. 

This sub-sec, gives to the executor power to dispose of the property of the 
testator as extensive as that of an executor in England before 1926. A transfer of 
the property by an executor is valid without any reference to Court and without any 
reference to the provisions of the will ; even if the propert^’ is specifically bequeath- 
ed. [see ill. {i) ]. The transfer is valid unless it be established that the transfer 
was without consideration or that the transferee had notice that the executor was 
acting in breach of trust(r). Even a mortgage by the executor is valid and the 
mortgagee is not bound to inquire whether there is any necessity for the mortgage 
or otherwise and is not concerned to see to the application of the "mortgage amount, 
[see ill. ]. The powers of an administrator under this sub-sec. are as wide as 
those of executor. 

Svh-Sec. {2). 

Under sub-sec. (2) the executor’s powers to transfer the property are restricted 
by the terms of the will. The administrator’s powers to transfer are also restricted. 

(r) Geetaranee Dc v. Narendrakrishna Z>c, 60 Cal. S94 at p. 402, 
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Analysing the two sub-sections the ])o^^ers of disposal are as uiider : — 
Power of disposal of an Executor or Administrator. 


Sub-sec. (i). Sub-sec. (2), 

If the deceased was a European, If the deceased was a Hindu oi a Muham- 

Parsi or an Indian Chiistian. madan or a Sikh or a Jaina or 

an Exempted Person. 

An executor or administrator has An executor or administrator has 
absolute power of disposal of the pro- power to dispose of the property of the 
perty of the deceased both moveable deceased vested in him with the follow- 
and immoveable, either wholly or in ing restrictions : 

part. He can sell, mortgage, or lease The executor’s power to dispose 

the property for any number of years, immoveable property vested in him is 
The alienee gets a good title( 5 ). subject to any restriction that may be 
There is no distinction whether the imposed on him by the will of the decea- 
property is moveable or immoveable(^). unless the Court which granted 

probate to him permits him to dispense of 
any immoveable property by an order in 
writing notwithstanding the restriction. 
If there is no su3h restriction in the 
will, he can alienate the immoveable 
property so long as he has not obtained 
probate(i^). 

(2) An administrator has no power 
to mortgage, charge, sell, make a gift of, 
exchange, or otherwise alienate any im- 
moveable property vested in him without 
the previous permission of the Court. 

(3) An administrator has no power 
to lease any immoveable property for a 
term exceeding five years without the 
previous permission of the Court. 

Note, — ^A disposal of property by an 
executor or administrator in contraven- 
tion of these provisions is voidable at the 
instance of any person interested in the 
property. The person interested means 
interested independently of the exe- 
cutor. If the person is a creditor of the 
executor in his personal capacity and 
not a creditor of the estate he is not a 
person interested in the property(t;). 

Sale. — Sub-sec. ( 1 ) applies to Europeans, Parsis and Indian Christians. As 
regards Indian Christians, see. 211 applies to them ; the executor or administrator 
is the legal representative of the deceased and all the properties vest in him. As 
regards the powers of an executor of the will of an Indian Christian they are the 
same as those of an executor of a European or a Parsi. But as regards the powers of 
an administrator as sec. 212, clause {!) is not apphed to Indian Christians and as 
in the case of an Indian Christian dying intestate letters of administration are not 

( 9 ) De Silva v, De Silva, 27 Boru. 103. (w) Shemail v. Ahmed, 82 Bom. L. R. 1056. 

(#) Seale v. Brown, 1 All. 710. (u) Jagobandhu v. Dwarika, 23 Cal. 446. 
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compulsory, fche rights of an admini'^trator only come when the grant is made. 
Until then the heirs of an intestate Indian Christian can deal \i'ith the property and 
their transactions in respect of their shares are not rendered invalid by the subse- 
quent grant of letters of administration(?:o). 

Under sub-sec (Jf) the executor’s and administrator s powers to sell the property 
are absolute and the purchaser gets a good title, notwithstanding that the property 
disposed of is specifically bequeathed or is limited in trust by the will(a?). It is also 
not necessary for the purchaser to inquire whether the sale is for the purposes of 
administration or otherwise, provided the sale is not fraudulent or collusive{2/). The 
purchaser has the right to infer that the legal representative is acting fairly in the 
execution of his duty. He is not bound to inquire as to whether the debts or 
legacies charged on the estate have been paid or as to the application of the money(^^) 
He acquires a free complete and valid title, unless it is proved that he had express or 
constructive notice that the executor was committing a breach of trust (s). The 
onus of proving that the purchasei was a mala fide purchaser and had knowledge 
that the sale was not in due course of administration lies on the party attacking 
the salefa). 


Mortgage. — Under this sub-sec. (i) the executor’s powers to mortgage the pro- 
perty of the deceased are absolute and not fettered by any restrictions in the will. A 
power ‘‘ to dispose ” would include a disposition by sale, or mortgage. But the 
mortgage must be for the purpose of administration only. An executor or 
administrator has no absolute power to dispose of the property if it is not necessary 
for the purpose of administration(6). He has authority to execute a legal mortgage 
with power of sale(c). He can create an equitable mortgage by deposit of title 
deeds{d). In the case of mortgage by an executor there are two aspects of the case 
to be examined (1) mortgage by executor disclosed as executor and (2) mortgage 
by executor not so disclosed. 


With regard to mortgages by executors when they disclose their status as 
executors the rules as laid down by the Calcutta High Courl(e) ai'e as under. 


(a) An executor pia executor may a mortgage for the purposes of 

administration. He may not do so for any other purpose, e.g, for 
his private purposes or for carrying on business left by the testator. 
Administrative purposes do not only mean payments of debts and 
legacies but in cases of intestacy they include the payment to one of 
the next-of-kin the value of his share in the estate, (Williams on 
Executors, 12th Edn., p. 561). When mortgaging the estate the 
legal representative is presumed to be mortgaging for administrative 
purposes and the mortgagee is not bound to see to the application 
of the money. 


(b) If the mortgagee has notice that the executor is not mortgaging for the 
purpose of administration, that is, if he has notice that the executor is 
borrowing for his own private purposes he becomes a transferee with 
notice of breach of trust and gets no better title and the mortgage will 
be impeached on the ^ound that the legal representative is not acting 
in the execution of his duty but is committing a breach of trust(/) 


Antony v. Afcto, 84 Mad. 395. 

(a?) M*Lcod V. Drummond^ 17 Ves. 154, 
iy) Dehendra v. Adm.-General, 35 Cal. 955. 
(y^) Greender v. Mackintosh, 4 Cal. 89T ; Ahro- 
nee v. Ahmed, 83 Bom. L. R. 1056. 
SooUmm v. BahinUMa, 6. Bom. L, R. 
SCO. 

V. Sivamalai, 36 Mad575. 

P V. AmHca, $S Cal. SOI. 


(c) Sealev. Br 01071, 1 All. 710 (F. B.): Ma 
Sein V. Chetiy, 3 Rang. 448. 

(d) Jethabai v. Chotalal, & Bom. 209. 

(e) Shishiktmar v, Dirmdrachandra cited 
in Geetaranee v. Narendrakrishna, 60 
Cal. 394 Ind. Rul. (1938) C. 510-511. 

(/) Geetaranee v. Narendrakrishna, 60 Cal. 
394 at p. 398. 
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or if the mortgagee knows that there are no administrative purposes for 
which the money is required(g). The onus will lie on the person 
impeaching the transa.-tion to prove that the inortgagee had notice oi* 
the true state of facts(/?). 

In the case of a mortgage by executor not disclosed as such when the executor 
is also a residuary legatee the case is dilTerent. A mortgage by an executor who is 
also a residuary legatee to secure his private debt may be set aside at the suit of a 
pecuniary legatee. In the case of Bank of Bombay v. Suleman Somjee(i) the 
mortgagors weie executors as well as residuary legatees. When the defendants 
had deposited the title deeds with the bank as security the bank was unaware 
that the mortgagors were executors but dealt with them as if they were entitled 
to the property. It w^as contended on behalf of the bank that> although the bank 
was xinaware that the mortgagors w^ere executors but as they were also residuary 
legatees the principle of Graham v. DrummGnd{j) applied and the transaction could 
not be impeached but that contention w'as negatived and it was held that the bank 
had constructive notice of the will and of its provisions, and of the charge on the 
property for Rs. 30,000 in favour of the widow contained in the will and the Bank 
took no better title than what their debtors really had viz, as residuary legatees. 
But if a reasonable time has elapsed since the death of the testator and then the 
executor deals with the residue as his own. the purchaser may in the absence of 
notice to the contrary assume that the debts have been paid or that there are other 
assets for payment of debts, if any, and, therefore, the purchaser or mortgage 
would be safe as against creditors. (Spence’s Equitable Jurisdiction, Vol. II, 
p. 376, and Halsbury, Vol. 14, p. 396). 

But the document by executors must show that the executors are conveying 
in their representative 'capacity and also as the legatee. If it is not so shown on 
the face of the document then only the beneficial interest of the persons conveying 
will be transferred (A;). 

Mortgage by Administrator : — ^Under sub-sec (1) an administrator has 
absolute power to mortgage the property of the intestate. But to justify and 
validate a mortgage by an administrator it must be proved that the mortgage was 
executed in due course of administration and that the administrator was entitled 
to mortgage the general estate(Z). 

Executor’s Power to Borrow. — ^When an executor borrows money in his 
capacity as executor (the will not authorizing him to do so expressly) without 
creating a charge on the property and the estate under his management is enriched 
or benefitted by the money so borrowed the right that the creditor may claim as 
against the estate is a right to be indemnified out of the estate. If the right of the 
executor to the indemnity is not established, the creditor has no right against the 
estate but must look to the executor personally. A claim for money lent to the 
executor to discharge the debt of the testator can only be enforced against the 
executor personally; the decree obtained by the creditor against the executor can 
not be executed by attachment of the assets of the testator in the hands of the 
executor(m). In order to claim a right of subrogation, the lender has to prove that 
the loan was necessary and that it was properly applied. In this respect his 
position differs from that of a mortgagee who has to prove nothing of the sort. In 

(g) Ricketts v. Lewes^ (1882) 20 Ch. D, 745. Cal. 446 where the executor whs aLso the 

(h) Corser v. Carturight, (1875) L. R. 7 H- L. residuary legatee). 

781. (j) (1896) 1 Ch. 968. 

(i) 7 Bom. L. R. 407 (Goolam Hooseine v. (k) Pur a Snndari v. Bijraj, 87 Cal. 862. 

Bank of Bombay affirmed by Privy Council (1) Kuberdas v. Jerkish Naoroji^ 43 Bom. h. 

Bank of Bombay v. Souleman Somji 33 R. 981 ; A. t. R. (1942) B. 54. 

Bom. 1;85 I. A. 139; 10 Bom. L. R. (m) Byramji v. Heerahai^ 11 Bom, L. R. 250. 

1065 (see also Jagobandhu v. Dwarika, 23 



520 


INBtAN SllCCEI^StON ACl?. 


[Sec. 


Ammalu v. Namagini(n), au executor borrowed moneys for paying certain legacies 
and executed a promissory note without adding any description of himself as 
executor, and it was held that the creditor could not proceed against the estate and 
that his only remedy was to be subrogated to the rights of the executor against the 
estate. Executors are personally liable on promissory notes executed by them even 
though they may be acting for the benefit of the testator’s estate. If an executor 
not so authorized by the will takes a loan and pledges his credit only he cannot 
bind the estate for its repayment. The case law on this point is discussed in 
Srishchandra v. Sudhihrishn%{o)^ see also Shailendranath v. Hade Kaza{p). In 
order to exclude personal liability, they must comply with section 29 of the Negoti- 
able Instruments Act. Sec. 29 of the Negotiable Instruments Act states that a 
legal representative may avoid personal liability on a promissory note if he adds to 
his signature such words as “ A. B. executor of X without recourse” or ‘'without 
recourse to me personally ” or “ A. B. executor of C.D, with recourse against the 
estate of C.D. only”. In Hirjibhoy v. Ratanbai{q)^ a promissory note was headed. 

“ Estate of the late ” and was signed by the defendants as “ executors of 

the estate of ” and they were held personally liable to pay the amount. 

As regards the executor's power to borrow in cases of wills of Hindm, etc., see 
commentary under clause 2, sub-section 1, below. 

Executor’s Power to pledge. — ^The executor or administrator may even 
pledge the property of the deceased and the pledgee may sell the things pledged 
if they are not redeemed in time(r). But if the pledge is made not for the purpose 
of administration but long after the administration is over, the pledge will be 
invalid(5). 

Executor’s Power to Lease. — ^Under this clause executors and administrators 
have power to grant leases of the property of their testator or intestate for any 
number of years and may make good title. But it must be remembered that an 
executor’s duty is to realize the assets and to administer the property in the best 
way possible. In this respect his position is similar to that of a trustee. The 
validity of the lease will therefore depend whether it w^as reasonably necessary for 
the due administration to do so. Having regard to sec. 36 of the Indian Trusts 
Acts the executor has no power to grant a lease for 99 years with an option to 
purchase the reversion(^). They may also grant an underlease but that is an 
exceptional method of dealing with the estate, and those who accept a title in that 
w^ay take it subject to the question whether it was the best way of administering 
the estate, (Halsbury, Vol. 14, p. 397.) 

Under sub-sec. {2) the power to grant lease is limited to five years only, [sec 
below commentary to sub-sec. ( 2 ) ]. 

Powers of Administrators under Limited Grants. — An administrator 
under a limited grant can also confer an indefeasible right in the property to a person 
who purchases it for value(w). An administrator de bonis non has the same 
powers(z;), (see sec. 313), An administrator durante min ore estate has the same 
powers as an ordinary administrator, (see sec. 314). 

Sub -sec. {2). 

This sub-sec. applies to Hindus, Buddhists, Sikhs, Jainas and to Mahomedans 
and exempted persons. Under this sub-sec. two questions arise for consideration. 

(n) 38 M. L. J. 631. (i) Oceanic Steam Navigation Co. v. Suther- 

(o) 59 Cal. 216 at p. 230. berry^ 16 Ch. D. 236 ; Mahomed v. Ai^ha- 

Ip) 59 Cal. 586, bai, 34 Bom. L. R. 1365 at p. 1369. 

(q) 35 Bom. L. R. 969. (u) VeSiha v. Be Silva^ 27 Bom. 103. 

(r) Bnssetl'v. Plaice^ IS BesLY. 21 1 Cassibai v. (u) fn the goods of Mary Hemming, 23 Cal. 

Bom. 5v 579. 

(s) Solomon, (1913) A. C. 76. 
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(1) Was any restriction imposed by the will on the statutory power to alienate 
the property by the executor and (2) had the transferee constructive notice of any 
defect in the proposed exercise of the power so as to put them in bad faith. If 
these two inquiries are satisfied then it is not the duty of the mortgagee to inquire 
into facts outside the will as they existed immediately prior to the testator’s 
dcath(tc7). 

Clame (i). 

Executor’s power of Sale. — Under this clause a Hindu executor is entitled 
to deal with the property of his testator in the same manner as the testator him- 
self would have dealt with it unless his powers are restricted or limited by the 
terms of the will. Such restriction may be either express or implied. If the powers 
are restricted then he can not dispose of immoveable property, unless he obtains 
permission of the Court and the Court may give such permission in a proper and 
fit case, notwithstanding the restriction(ir) where there is no restriction the execu- 
tor can dispose of the immoveable property, even without a grant{2/). If the 
immoveable propeity is subject to restriction as to alienation, then the executor of 
the will of a Hindu, Muhammadan, Buddhist, Sikh or Jaina has no power to sell 
such property without an express order of the Court. If there is no restriction in 
the will the executor of the will of a Hindu, etc., or of a Mahomedan is entitled to 
deal with the property in the same manner as the owner himself would have dealt 
with it and his power of sale would be as wide as under sub-sec. (i), and no order of 
the Court is necessary (s). He has power to dispose of the property for all purposes 
binding upon the estate and even when he deals with the property for purposes not 
strictly binding the alienation cannot be challenged so as to defeat a bow fide 
purchaser who Ixad no notice that the executor was using his powers for the purposes 
not binding on the estate(a). It makes no difference on the i^owcr of a Hindu 
executor even if the executrix appointed by the will is the widow of the testator. 
Her power of sale is as wide as any other executor if there is no restriction on her 
power of alienation contained in the will. The sale of the property by a Hindu 
widow executrix shall be deemed to be a sale by the executrix(&). It is only 
when his powers are restricted by the will that this clause applies and he 
cannot dispose of the immoveable property, unless he obtains the permission 
from Court. The Court generally removes the restriction when it is satisfied that 
such removal is necessary for the purposes of the due administration of the estate 
and may give such a permission in a fit and proper case notwithstanding the 
restriction(c). In a proper case the Court has jurisdiction to grant permission 
to sell even after the estate is completely administered(d). The object of enact- 
ing this sub-clause is to enable the Court of testamentary jurisdiction to see that 
the order applied for is necessary in the interest of the administration of the 
estate. If there remains nothing to administer, then it is the duty of the executor 
to hand over the property bequeathed by the will to the legatee(f ). 

If an executor acts in contravention of the provisions of clause ^2) sub- clause (^) 
and sells the property without an order of the Court, the sale is not void but voidable 
under sub-clause {Hi) (/). When an unauthorized sale is set aside, and a bona fide 
purchaser is deprived of the property, such purchaser is entitled in equity to be 
reimbursed for any expenditure incurred by him for improving the property, but he 
is not entitled to luxurious expenses(g). When the sale is not necessary for 


(w) Sinil V. Sisir, 44s C. W. N. [289 ; 42 Bom. 

L. R. 394 (P. C.) ; 1940 I. A. 102. 

{jt) Maneklal v. Keshav, 39 Bom. L. R. 
1094 ; A. I. R. (1938) B. Tl. 

(y) Mahomed v. Hargovandas, 47 Bom. 231. 

(z) In the goods of Nundo Lall, 23 Cal. 908. 
(«) Namberuwal v. Veerapertimal, 59 M. L. 

J. 596. 


(b) Mithibai v. Mehtrbcd, 46 Bom. 162, 

{€) Manccklal v. Keshao, 39 Bom. L. R. 1094. 

(d) Khetra Mohan v. Nalini Bala, 36 C. W. 
N. 744. 

(e) Saryooparin v. Disircit Judge, Allahabad, 
53 All. 422. 

(/) Sailaja v. Rishee Case Law, 51 Cal. 135. 
{g) Manecklal v. Keshav, 89 Bom. L. R. 1094. 
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administrative purpo'ses, a bona fide purchaser may be protected only in certain 
cases(/0- 

This sub-clause only applies to immoveable property. As i*cgard^ moveable 
property the executor’s power of disposal is not resUicted. 

Hindu Executor’s Power to Mortgage. — Where a will gives to an ec^ecutor 
power to sell the property to pay off the debts the power includes the power to 
mortgage unless there be some reason to be gathered from the terms of the will that 
it should be excluded(i). As regards a Hindu widow executrix’s power to mortgage 
see Maneklal v. Keshav(j), 

An administrator cannot mortgage immoveable property without the leave of 
the Court(A;). A permission once granted by the Court to sell the property is not 
sufficient to empower the administrator mortgage the property for a larger sum 
than t}ie estimated value of the property(Z). 

Power to Borrow. — Apart from any special power given by will moneys 
borrowed by an executor on a promissory note for the benefit of the estate is not a 
charge upon the estate(m). The executor is personally liable on a contract to borrow 
and he cannot be sued as an executor so as to get execution against the assets of the 
testator(w). The executor is personally responsible for the payment of such debts, 
though he is entitled to be indemnified out of the estate for such borrowing if he 
shows it was reasonably and properly madefo). 

Power to Lease. — ^The Executor's power to grant lease under sub-sec. (2) 
clause(l) is aswideas under sub-sec. {i)unlessit is restricted by the provisions of the 
will. The executors of the will of a Hindu to whom sub-sec. (2) does not apply have 
only such authority as the terms of the will confer. Neither a power “ to manage 
the estate as they may deem proper ” nor a power to sell it will authorize the 
executors to grant a lease for 999 years or for any period exceeding 21 years(p). 
Under sub-sec. (2) an executor of the will of a Mahomedan has no power to grant lease 
of the testator’s property for 99 years with the option to the lessee to purchase the 
property during the period of the lease at a stated sum(^). 

History. 

A Hindu executor was before the passing of the Hindu Wills Act only a 
manager j but as such he had certain powers over the estate and for many purposes he 
represented the testator. The grant of probate did not confer any legal character 
but the effect of grant was to declare the person to whom it was made to be entitled 
to the powers of an executorfr). But he was not in the same position as an executor 
under an English will. The property did not vest in him ; he held it merely as a 
manager(5). But in Venkata Y.Ramayya(t)^ it was held that in the case of a will not 
governed by the Hindu Wills Act the estate vested in the executor from the date 
of the testator’s death if he accepted office even though probate was not obtained. 
Under the Hindu Wills Act the same powers were given to the executors of the wills 
of Hindus to which the Act applied! as under the Succession Act. But the Hindu 
Wills Act was amended by sec. 154 of the Probate and Administration Act, the • 
effect of which Act was to take out of the Hindu Wills Act amongst others, sec. 269 
of the Succession Act X of 1865 (present section 307), Under the present Act the 

{h) Tarakeshar v. Amhica, 55 Cal. 892. 

{%) Parthasarathy v. MiOmndammal, 45 Mad, 

867 ; Puma Chandra v. Nohin Chandra, 8 
C. W. N. 362 ; Bajani v. Bamnath, 3 C. 

W. N. 488 ; see contra, Ranti Chandra v. 

Kristo Churn, 3 C. W. N. 515 ; Tika Ram 
V. jDeputy Commissions, 26 Cal. 707, 26 
T A ev 

L. E. 1094. 

^ V. Ismail, 28 Bom. L. R. 1262. 



(Z) Chaudri v. Ahdid, 28 Bom. L. R. 1360. 

(m) Bomanath v. Kanai Lai, 7 C. W. N. 104 

(n) Debendra v. Radhika, 8 C. AV. N. 135. 

(o) Sndhir v. Gobinda, 45 Cal. 538. 

(p) Jegnwhandas v. Pallonjee, 22 Bom. 1. 

{^q) Mahomed v. Aishabai, 84 Bom. L. R. 1365, 
(r) Grish Chunder v. Broughton, 14 Cal. 862. 
{s) Sarat Chandra v. Bhvpendra Nath, 25 Cal. 
103. 

it) 59 I. 4. ll2;55Mad. 443. 
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same is the case and there is no distinction in the powers of an executor if the deceas- 
ed Hindu was governed by the Hindu Wills Act or by the Probate and Administra- 
tion Act. 

Sec. 90 of the Probate and Administration Act, as amended by Act VI of 1889. 
se^. 14 gave an executor merely the ordinary powers of sale that an ordinary owmer 
would have in so far as they were not limited by the will and as such these powers 
w^ere subject to the usual rules of equity(i4). Sub-sec, (2) of the present section is 
to the same effect. He can even sell the property without obtaining probate{y). 
The only limitation over an executor is that imposed by the will. If there is no 
restriction in the will, his power to dispose is not dependent on the permission of 
the Court and the Court has no jurisdiction in the ma^ter(ze?). 

An administrator with the will annexed under the Hindu Wills Act had also 
the same authority as an executor under sec. 269 of the Indian Succession Act, J 865, 
(present section 307)(ir). 

Executors of the Will of Mahomedans. — ^As to the position of an executor 
of the Will of a Mahomedan see Sakina Bibee v. Mahomed{y), (MuUa’s Mahomedan 
Law, 12th Edn., p. 28). He is not required to prove the will. He can validly sell 
and convey the testator’s property without taking out probate or obtaining the 
consent of the heirs. Under sec. 211 the property of the testator vests in him and 
it can be sold and conveyed under this section(i3). If there is no restriction on the 
power of the executor to dispose of the immoveable property a mortgage created 
by a Mahomedan executor is valid. It is only incumbent on the executor of a 
Mahomedan will to come to Court if there is a restriction to mortgage(a). It is 
not necessary under Mahomedan law that an executor should remain an executor 
throughout his life. He may discharge the function of an executor for some time, 
but his position changes if he continues to remain in trust with the estate after the 
terms of the will are carried out. (See Ameer Ali’s Mahomedan Law Vol. 1 p. 449), 
In Saukar Nath v. Bidduthaia Badi(b) it was pointed out that “ the duties of the 
executor are to administer the estate of the deceased only so far and so long as to 
enable him to carry out the terms of the will of which he is the executor. After 
the property has ceased to be the estate of the deceased and has become the 
property of the residuary legatee under the will, the executor as such has no 
authority to manage the estate on his behalf.” Similarly an executor charged 
with the duties of managing a wakf may function as such only so far and so long 
as the estate is realized and no sooner this is done than the estate becomes the 
property of Government and his status as an executor automatically comes to an 
end. Under Mahomedan law e^^en if mutavalis are appointed during the life-time 
of the wakif but an executor is also appointed at the time of his death, the executor 
becomes a mutawali along with mutawalis already appointed, (Ameer Ali Vol: 1, 
p. 450). 

Under Mahomedan law an executor appointed by will can m his turn appoint 
an executor who takes the same place and exercises the same power as the original 
executor(6*). Ameer Ali’s Mahomedan law Vol. 1, pp. 448-450. 

Sub-sec. (2) clause (ii). 

Powers of Administrator. — This clause applies to immoveable property. 
The power of an administrator to deal with the moveable property is unrestricted. " 


(w) Shri Beharilalji v. Bai Ttajhai^ 28 Bom. 
342. 

(o) Qanapothi v. Sivamalai, 06 mad. 575. 

(a») In the goods of Nundo Lall, 23 Cal. 908. 
(a?) Ananda v. Ambtca, 47 C. L. J. 569. 

{y) 37 Cal. 839. 

(s) Sir Mahomed Yusuf v Hargomndas, 47 


Bom. 231. 

(ay Shemail v. Ahmed, 32 Bom. L. R. 1066, 
in appeal, Apronee Shemail v* Sheikh 
Ahmed, 33 Bom. L. R. 1056. 

(b) (1918) 48 I. C. 295. 

(c) Abdul Razak v. Ali Baksh, 26 Lah. 544 
ut p. 566. 
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Sale. — All adininistmfor under this sub-dause has no jio’wcr to sell iniinoveable 
property without an order of the Court. A sale by an administrator without the 
Court’s permission is not altogether void but is voidable at the instance of the party 
interested in the property and a person seeking to set aside the alienation will not be 
allowed to do so as to entitle him to recover the property and at the same time to 
keep the moneys or other advantages which he has obtained. The maxim ‘‘he who 
seeks equity must do equity ” will apply(d). An alienation by an administrator 
with the permission of the Court is valid irrespective of any existence of any legal 
necessity(e). Leave under sub-sec. (2) will only be granted if the estate has 
remained unadministered(/). But in Khetra Mohan v. Nalini Bala(g) leave to 
sell was granted after the estate had been completely administered. 

Mortgage. — ^An administrator has no power to mortgage or charge any im- 
moveable property of the deceased without an order of the Court. The mortgagee 
cannot under such circumstances defeat the claim of the creditors of the deccased(/^). 

Lease. — An administrator under sub-sec. (2)(^) has no power to grant a lease of 
any immoveable property for a term exceeding five years. A lease exceeding five 
years is good between the lessor and lessee as it is not void but voidable(i). If the 
party prejudicially affected thereby seeks relief the Court will assist him on equitable 
terms of reimbursement. If a lease for more than five years is to be granted, the 
permission of the Court is necessary. But the non-compliance with this provision 
will not make the transaction invalid ; under sub-clause {Hi) it is merely voidable ; 
and if the party prejudiced seeks relief, the relief will be granted on equitable 
terms(J). But an administrator has no authority to execute a permanent lease 
when there are no debts to be paid and no legacies to be discharged. If there 
is no necessity for granting the leases, the leases will be set aside without any 
compensation to the lessee(l^). 

Who can Apply for leave and when leave granted. — Under sub-sec. (2) 
application for leave must be made by the administrator only and not by any 
legatee, beneficiary or heir(Z) ; and the application should be made after the 
grant(m). Leave will only be granted for the purposes of administration of the 
estate; if the estate is already administered leave will be refused(^). Before 
granting permission the Court must inquire into the truth of the matter to satisfy 
itself that the sale is necessary and is in the interest of the estate(o). 

Appeal. — An appeal lies from an order granting leave under sub-sce, (2) to dis- 
pose of immoveable property(^). 

Sub-Clause (Hi). 

An unauthorized sale is not void but only voidable under this sub-clausc and 
it can only be set aside at the instance of any person interested in the property. A 
stranger cannot question the validity of such sale on the ground of want of permis- 
sion of the Court(g). The “ person interested ” means a person interested 
independently of the executor whose alienation is sought to be avoided(r). A 


{d) The Eastern Mortgage and Agency^ Ltd. v. 

Rebati Knmar Ray, S C. L. J. 260, 

((?) KaHkhya v. Han Chat an, 26 Cal. 607. 

(/) Adwaiia Chandra V. Krishnadas, I. C. 

933; Lakshmi v. NandaRani, 3 I. C. 287. 
(g) 36 C. W. N. 744. 

(S) Laxmidas v. Umail, 28 Bom. L. R. 1262 ; 
Chaudri v. Abdul, 28 Bom. L. R. 1360 ; 
Mathuradas v. Raimal, 37 Bom. L. R. 642. 
(i) Shuibhadra v. Chandra Kumar, 8 C. W. 
N. 54. 

{j) SUa Sundaari v. Barada Prosody 28 C.W.N. 
444. 

Awnda V, An^ica, 47 C. h. J. 569* 

goads of Indra Chandra, 23 Cal. 580. 


(m) Ram Lai v. Jugoo Mohtin. 1 C. W. N. 69. 
{n) In the goods of Nursing Chunder, 3 C. 

N. 635 ; Lakshmi Narain v. Nanda Rani, 
9 C. L, J, 116 ; Haji Pu v. Tin Tin, 2 
Rang. 17 ; In the Estate oflndrani, 53 All. 
422 ; Lain Chandra v. Baikuniha, 14 C. 
W. N. 463; Prosono Kumari v. Rani 
Chandra, 17 C. L. J. 666. 

( 0 ) Haji Pu V. Tin Tin, 2 Rang. 117 ; A. I. R. 
(1924) R. 237. 

(p) Vma Charan v. Muhtakeshi, 28 Cal. 149 ; 
Kalimuddin v. Meharui, 39 Cal. 563, Haji 
Pu V. Tin Tin. 2 Rang. 117. 

(< 2 ) Sailaja v. Rishee Ca<>e Law, 51 Cal, 135. 
(r) Jagohandhuv. Bwarika, 23 Cal. 446. 
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holder of money decree against the estate in the hands of the administrator is not a 
“ person interested and is not entitled to set aside the mortgage except by making 
restitution to the mortgagee to the extent to which the mortgagee had hona fide 
advanced money to the mortgagor(5). But in Laxmidas v. Ismail{t) it was held 
that a creditor of the deceased was a person interested because he had an interest 
in the estate of the deceased. 

The question arising on the application to avoid alienation under this clause 
at the instance of the party interested is whether the Court should do so with or 
without making restitution to the mortgagee or the purchaser to the extent of the 
money bona fide paid. The equitable view is that the alienation will be set aside 
on terms and not absolutely. In Maneklal v. Keshav(u) it was held that when an 
unauthorized sale by an executor or administrator w’as set aside and a bona fide 
])urchaser was deprived of the property purchased by him, then he was entitled 
in equity to be reimbursed for any expenditure incurred by him wdiich had the effect 
of improving the permanent value of the property but not luxurious expenses. 

Termination of Power of Alienation of Executor and Administrator. — 
The power of alienation conferred on the executors and adiuimstrators enure so long 
as the estate remains to be administered and is to be exercised only for the adminis- 
tration purposes. If in the course of the winding up of the estate, it becomes 
necessary to sell or charge the immoveable property, the executor and administrator 
'^an pass a good title. But if the estate is once wound up '»om])letely and all the 
debts have been discharged and the legacies paid, the executor or administrator 
ceases his character as such and becomes ofiicio and he becomes a trustee 
for the residuary legatee or the next-of-kin as the case may be and thereupon his 
powers of alienation are gone. He cannot pass any title, and the grant would 
in fact stand revoked, if not by a formal order of the Court(u). The leading case 
is Attenborough v. Solomon{w) where long after the administration was over the 
executor pledged certain article and the pledge was held to be invalid. Similarly 
an administrator who has paid all expenses and debts of the intestate and has cleared 
the estate stands in the same position towards the next-of-kin as the executor 
stands towards the residuary legatee. He ceases to be an administrator and 
becomes a trustee(a:’). The neglect or failure of the administrator to transfer the 
property to the next-of-kin does not confer upon him any right of transfer. Such 
a transfer will only convey the interest which the transferor has in the propcrty(?/). 
The case of Attenborough v. Solomon, was follow^cd in Ananda v. Ambica{z). 

In case of property specifically bequeathed by will, the pxecutor’s power to 
dispose of such property for administrative purposes subsists as long as assent to 
such legacy is not given under sec. 333, see ill (i). After once the executor has 
given his assent he cannot deal with that property (<?). 

In what cases an Alienation by an Executor or Administrator may 
be impeached. — Fraud and collusion will vitiate any transaction and, therefore, 
if fraud is proved the transaction may be set aside. Generally an alienation will be 
set aside in the following cases : — 

(a) If the property is sold at a nominal price or at a, fraudulent undervalue{b). 


(s) Zollihoper Co. v. O. A. 0. K, K.M. Che- 
ttyar, 9 Rang. 34. 
if) 28 Bom. L. R. 1262. 

(u) 39 Bom. L.R. 1094; (1938),Bom.71 (see also 
Sinaya v. Munisami, 22 Mad. 289 ; Eastern 
Mortgage and Agency Co, Ltd. v. JRebait 
Kumar, 3 C L J. 260; Sitasnndari v. 
Baroda, 28 C. . N. 444.) 

iv) Kulmanta Bewa v. Kay am Clmid, (1939) 


1 Cal. 21 at p. 33. 

iw) (1913) A. C 76. 

ix) In H Ponder, (1921) 2 Ch. 59. 

iy) Veriannes y, Robinson, 29 Bom. L. R. 1017 
atp 1024. 

(z) 47 ( . 1. J. 569 ; sec also Sankar v. Bida- 
data, 28 C. L. J. 271. 

(a) Marie v. Jotindra, 28 C. L. J. 141, 

(b) Scott V. Tykr, 2 Dick. 712, 
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(b) Where the alienation is made by the executor for the payment of his 
own debt. 

(c) W^here the alienation is made by the executor for other private purposes of 
his own(c). 

(d) If a chattel is specifically bequeathed, the sale of the chattel by the 
executor will be set aside u it is proved that the purchaser had notice of the same 
and of the fact that there were no debts of the testator or that they have since been 
discharged(d). 

(e) If a gi’eat length of time has elapsed since the testator’s death, it will be 
presumed that all the debts of the testator have been discharged, and Ibat the 
alienation was for a purpose foreign to the administration of the deceased’s estate(e). 

308. An executor or administrator may, in addition to, 
and not in derogation of, any other powers of 
adnStratioi” expenditure lawfully exercisable by him, incur 

expenditure — 

{a) on such acts as may be necessary for the proper care or 
management of any property belonging to any estate 
administered by him, and 

(6) with the sanction of the High Court, on such religious, 
charitable and other objects, and on such improve- 
ments, as may be reasonable and proper in the case 
of such property. 

[This is sec. 269- A of the Succession Act X of 186 S and sec. 90- A of the Probnte and Admi- 
nistration Act V of 1881.1 

Thib section was added as se';, 269-A to the Succession Act X of 1865 by 
Act XVIII of 1919. By this section additional powers are conferred on the legal 
representatives by an express enactment. 

Clause {a). 

Management of the Estate. — ^A legal representative has power to incur 
expenditure for the proper management of the estate of the deceased. If the pro- 
perty is in disrepair he has power to incur expenditure to put it in proper repairs. 
In all such acts with regard to the management of the property entrusted to him, 
he must act with the same degree of care as a man of ordinary prudence would in his 
own affairs(/). Before the introduction of this section a legal representative’s 
power to spend moneys for the improvement of the property was doubtful(g). 
Clause (6) now empowers him to spend a reasonable and proper sum for such 
improvement with the sanction of the High Court, (see pp, 581-532). 

If the deceased has left outstandings the legal representative has power to file 
suit to recover the same and to incur the necessary expenditure for that purpose. 
He has also power to defend any action that may be brought by any person in 
respect of the estate of the deceased. He has also power to compromise such 
suits(/i), but the compromise must be bona fide and in the interest of the estate(i). 
But if a compromise is prejudicial to the estate or is in excess of the powers of the 

(c) M'Leod V. Drummond, 17 Vcs. 155. {g) Ouchterlonyv. Ouchterlony, 11 Mad. 360. 

(d) JStoer V. 2 P. W, 149. {h) Srimati v. Mrs. F. A. Savi, 12 Pat. 359 

(e) VetHlVs Contract, (1903) 1 Ch. 65. at 371. 

(/) ImJcJmiMitmd v. Jmi Kwoerbai, 29 Bom. (t) Chidamhara v. Krishnasami, 39 Mad. 305. 
ITO- ^ 
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legal representatives, it will not be binding on the estate( j). (Williams on Executors. 
12th Edn., p. 1185.) 

Arbitration. — An executor has ordinarily no power to make a reference 
to arbitration with the avowed purpose that the terms of the will may be modified. 
Questions of law including questions of construction may be referred to arbitration 
but they cannot add or alter the will(fr). 

ViTiere the executor or administrator submits m broad terms, to pa> whatever 
shall be awarded and the arbitrator awards that he shall pa^?* a certain sum, he is 
personally bound to carry out the award, whether he has assets or not(Z). If the 
executor or administrator wants to exonerate himself from personal resjDorsibility 
he must, before submission, signify that he will be responsible only to the extent 
of the assets of fche deceased in his hands and no more, whatever the a -ward of the 
arbitrator may be, (Williams on Executors, 12th Edn., p. 1168). 

Power to employ Agents and Servants. — As a rule the legal representa- 
tive ought not to employ an agent to perform the duties uhich he has taken upon 
himself. He cannot delegate his power by a general or special power of attorney(m), 

A power of attorney, in so far as it delegates to an attorney power to exercise 
discretion to sell immoveable property is void(n). But if there are monthly rents 
to be collected, he may employ a rent collector(o). If the natuie of the accounts 
require, he can engage an accountant(p). He is also entitled to employ and charge 
for the services of a solicitor which he could not do himsclf(^). If the beneficiaries 
dispute the charges of the solicitor, either before or after the payment, they may 
have the bill taxed, (Halsbury, Vol. 14. p, 325 and Hailsham Edn., Vol, 14. 
pp. 429-430). 

Performance of Contracts. — It is the duty of the legal representatives to 
perform all the contracts of his testator or intestate by way of specific performance 
or otherwise. In the case of onerous contracts he ought not to neglect any opportu- 
nity of coming to terms with the other contracting party which may benefit the 
CvStatc. Breaking of an enforceable contract is an unla^ul act and it is not his 
duty to commit such an act(r). 

Powers of Executors to carry on Business.— If the deceased was a partner 
in a firm the general rule of law is that in the absence of any direction in the will, 
the executor is entitled to have the whole concern wound up and disposed of. If 
the surviving partners continue to trade, the legal representative of the deceased 
partner may elect to take his share of the profits, or may charge the survivors with 
interest on the amount of capital retained and used by them(5), (Williams on 
Executors, 12th Edn., pp. 1171*1177). 

If the deceased carried on business alone his legal representatives have no 
power to carry on the business except for the purpose of winding it up, unless the 
will empowers the executors to do sd(Z). The executors have no right to carry on 
the business for an indefinite period in the absence of any authority in the will or 
an order of the Court. Their only right is to realize the assets of the business as 
quickly as possible and to wind it up. If they carry on the business and incur 
debts they become personally liable to the creditors and will have no general 
right of indemnity out of the estate(«^). An administrator is not entitled to 

U) Sarbeshv, Hare.lAi C. W. N. 451; De & St. 237. 

Cordova v. De Cordova, i App. Cas. €92, (p) Henderson v. M'lver, (1818) 3 Madd. 275. 

(A:) Soudamini v. Gopdl Chandra, 19 C- W, N. (q) Harbin v. Darby, (1860) 28 Beav. 325. 

948. (r) ^ihmed V. Estate and Trust Agencies Ltd*, . 

il) Pearson v, Henry, 5 Term. Rep. 7. (1938) A. C. 625. 

(w) Bonnerji v. Sitanath, 24 Bom. L. R. 565. ( 5 ) Jairaut v. Kmerbal, 9 Bom. 491. 

(n) Jogendra Chunder v. Apurva Dasi, 13 C. (i) ColHnson v. Lister, SO Beav. 356. 

W. N. 1190, (w) Sudhir Chandra v. Basseswar, 35 C. E. J. 

(o) WilHmon v. Wilkinson, (1825) 2 Sim. 46. 
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continue the business of the deceased except for winding it up(z;). iV general 
power in the will giving discretion to the executors to postpone the conversion of 
the estate would enable an executor to carry on the business for a reasonable period 
to enable him to sell it as a going concern(to). If the will does not authorize the 
executor to carry on the business, still it is his 'duty to preserve the business as an 
asset and if he acts bona fide he is not liable for breach of trust for continuing it 
for some ycars(a^). Bevond that the executor has no power to carry on the busi- 
ness(?/). Even when the will empowers the executor to carry on business, the 
executors are not thereby empowered to embark upon new enterprise ; they should 
continue only the business carried on by the deceased(js). In carrying on the 
business it is incumbent on him to act with the same degree of care as a man of 
ordinary prudence would in his own affairs. If he appoints an agent and it is 
shown that he was negligent both in the selection and supervision of the agent and 
the loss sustained by the estate can reasonably be connected with the want of such 
diligence, the loss will fall on the executor(a). 

An executor who is authorized to carry on business is not entitled to employ in 
the business any of the general assets of his testator beyond the fund directed lo 
be so employed ; if the testator has not directed any assets to be so employed the 
executoi is only entitled to employ the assets already embarked in the busincss(5). 
If he is authorized to use the general assets he can do so but there must be express 
authority for this(c). In Ma Sein v. S, R. M, M. Chctty{d) the executors 
created an equitable mortgage of the testator’s general estate for carrying on the 
business in which the testator had been a partner and it was held that by reason 
of sec. 269 of the Act of 1865 the executor had an unqualified right to mortgage 
the property. But this decision has not been approved. It was observed that 
it was apparently not realized that the section did not extend the powers of an 
executor beyond those conferred by the law of England and the principles embodied 
in the English decisions had application^ It was observed that in resped of the 
powers of the executor to carry on the business there was no difference in the 
Indian law from the law of England and the principles laid down in the English 
decisions applied. If the will authorises the executor to pledge the ‘‘credit” 
of the business for the purposes of carrying it on the power is limited to the trade 
assets and it is improper to utilise the general assets for the purpose of carrying 
on the business. If the will does not confer upon the executor the power to charge 
the general assets, the mortgage by executor for the purpose of business on the 
general estate is invalid in law(6). If the executor finds it impossible to cai’ry 
on the busines with the funds already employed in it his duty is to apply to the 
Court for direction. He has no power to borrow and charge the estate for that 
purpobe(/). 

His Liability. — The executor is personally- liable upon all "»on tracts into which 
he enters and for all debts which he incurs in carrying on the testator’s business 
whether he is authorized to carry or not but he is entitled to be indemnified out of 
the assets foi all liabilities pioperly incurred in carrying on the business even in 
priority to the claims of the creditors of his testator, when he has carried on for such 
reasonable time as is necessary to enable him to sell the business as a going 

(v) Kuberdas v. Jerkish Naorojji, 43 Bom. (b) He Hodson, Ex-parte Richardson, (1818) 3 

L. R. 981. Madd. 138. 

(w) Re Chancellor, Chancellor v. Brown, 26 Ch. (c) Cutbush v. Cutbush, 1 Beav. 184. 

, D. 42. Id) 3 Rang. 443. 

(£c) Garrett v. Noble, 6 Sim. 504; Dowse v. (e) Italia v. Mahomed, (1940) Mad. 211 (in 

Gorton,, (1891) A <\ 190. appeal from v. Mohamed, A.I.R. 

(f) Jrmse^i V. Hirjihhai, 37 Bom. 158. (1939) M. 922. 

6 Bom. L. R. 800. (/) M^Neille v. Acton, (3853) 4 Be, G. M. & 

(^c) V. Kmmbcd, 29 Bom. 170. G. 744, 
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eoiicem(g). When an executor carries on the business whether he does so for the 
purpose of winding it up or of making it over as a going concern to the person 
entitled to it, there does not appear to be any difference between his duties in so 
doing and his duties in dealing with any other part of the testator’s estate. The 
responsibility rests entirely on him subject only to his ultimate right to be indem- 
nified out of the estate(^). 

Where an executor expressly mortgages under a power to carry on business, 
this is only one instance of notice that the executor is not acting as executor in other 
V ords that he is mortgaging as what has been described in cases as testamentary 
trustce(z). Therefore if the mortgage is beyond the scope of the power in question 
the mortgagee is deemed to have been taken with notice. Sections 307 and 308 
do not lay down any different principle of law from English cases. The Indian 
Succession Act does not deal with the position of a transferee at all. It only deals 
Avith the incumbrance or a transfer by an executor qua executor and not in any other 
capacity. 

The real question where an executor mortgages his testator's property expressly 
under a power to cairy on business in India in England is in each case whether the 
pow’er authorises him to deal with the property in question. In this connection 
three stages arise : (1) that the property mortgaged in question is excluded by the 
will from the operation of the power, (2) that it has been expressly devoted to the 
business and is therefore within the power and (3) when nothing is said about the 
property at all. The test to be applied in each case is what was the scope of the 
business which the testator has authorised his executor to carry on and what assets 
the testator embarked in or devoted to the business or designated as being asJ^ets 
which the executor was entitled to use. In each case this is a question of fact. 

There is another aspect of the Indian law where the executor of a joint 
Hindu family business is empowered to carry on the business of the testator. In 
those cases the executor has wider powers than to an executor under the Indian 
Succession Act. This principle, however, of wider power is not borne out by 
the following cases : Sudhir Chandra Boy v. Gobinda{j), Srishekandra v. Sudhir 
Krishna{k), In the first case there is no power given by the will to carry on business 
but the executor in fact carried on business. It was argued that the executor w^as 
manager according to Hindu law and therefore he had wider powers than those of 
an executor according to English law. This argument was put forward unsuccess- 
fully, (sec pages 545-46 of tire report). In the second case this argument was 
dropped. It is, therefore, clear that the law in India as regards the power of execu- 
tor to carry on joint Hindu family business is the same as that of an executor 
under the Indian Succession Act, As regards loans by an executor see Farhall v. 
Farhall(l ) : Romanath v. Kanai Lal(m) and Satya Prasad v. Motilal{n), All these 
oases are discussed in Srishchandra v. Sudhir Krishna{o), 

Unsecured loans by executors. — ^The principle applicable to unsecured loans 
by executors on personal security is as follows : — 

(1 ) The lender is creditor of the estate only in certain anomalous cases. In all 
other cases the executor is the debtor personally. A claim for money lent to the 
executors can only be enforced against them personally and the creditor is not 
entitled to a judgment directly against the assets of the testator(p). (2) The 


fi?) Dowse V. GortoUi (1891) A. C. 190; Laboii- 
(here v. Tupper^ 11 Moo. P. C. 198 ; Deben- 
d7 a V. Henichandraf 31 Cal. 253 ; Vishwa- 
Hath V. Raghunath, 40 Boni. L. R. 458 at p 
401 ; A. T. R (1938) B. 344. 

{h) Sudhir v. Gobhida, 45 Cal. 588. 

(t) In re Morgan, Pillgrem v. Pillgrerrii 18 
Ch D. 93. 
ij) 45 Cal. 538. 


(k) 59 Cal. 216. 

(/) 7 Ch. 123. 
ym) 7 C. W. N. 104. 

(n) 27 Cal. 083. 

(o) 59 Cal. 216 at p. 222. 

(p) Byramjee v. Heerabai, 11 Bom. L. R. 250; 
Ramanath Paul v. Kanailal, 7 C. W. X. 
104; Chandra Narayan v. Rumchandra, 
A. I. R. (1946) Pat. 66. 
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creditor may have an indirect right against the estate by subrogation to the exe- 
cutor’s right of indemnity. If the creditor claims subrogation, it is necessary that 
the rights of the executor to the indemnity is established, before the creditor can 
be subrogated to such a right(g). The rights of the lender ai*e more exclusive 
than those obtained by subrogation as being incidentally referred to in Sakarbhai 
V. Magonlal{r), 

As regards the right of subrogation by the creditors, see In re Johnson{s). 
The view taken in this ease has been consistently followed in India(i). 

The principles to be deduced from these cases are as follows : — 

(1) The lender has a right to the benefit of the executor’s right in the estate. 

^2) Lenders are not entitled to a benefit even where the executor has a right. 

(3) Lenders have no right where the executors have no right. 

(4) It must be established that the executor has a right of indemnity. 

(5) And the scope of the executor’s right is to be determined by CburL that is 

to say the extent of the properties out of which he may claim to be 
indemnified and that there are no conditions which defeat the executoxs 
right of indemnity. 

The above principles arc clearly laid down in Suneel Kumar v. Shishirku>7nar(u). 
In this case the testator had mixed up the accounts of his property with those of his 
business but the direction in the will to the executors was that they should carry 
on th^ business and the executors were authorised to mortgage the property lor the 
purpose of the business. It was held tha.t the mortgages effected by the executors 
were valid. In Laboucheie v. Tupper(v) the Privy Council held that an executor of a 
trader carrying on the trade was personally liable for debts contracted in the trade 
and creditor could not be deemed to be the creditor of the testator or had a charge 
oil the assets. But the view taken in/w re Johnson{w)^ is that where a trader has by 
his will directed an executor to carry on his business and to employ a specific portion 
of his estate for the purpose, the rule is. that, though the executor is personally 
liable for debts incurred by him in carrying it on pursuant to the will, he has a right 
to resort for his indemnity to the specific assets so directed to be employed but bo 
further ; and consequently the creditors of the trade are entitled to stand in the 
place of the executor and to claim the benefit of that right. The law cn this subject 
is summarised in Ammalu Animal v. Namaghi A?mial{^), 

Creditor’s Remedy. — ^Any person dealing with the executor carrying on 
business must rely on the personal liability of the party conducting it and the 
creditor’s only remedy will be to proceed against the executor personally and the 
executoi will be personally liable without any right of indemnity (y). The creditors 
of the executors have no prima facie right to the property of the deceased(js). 
The highest right that a creditor may claim against the estate on the finding that 
it has been enriched or benefitted by the money is a right to be subrogated to the 
right of the executor, ^.e., to be indemnified out of the estate to the necessary extent. 
The right of the executor to be indemnified must be established(^). To entitle 
the creditor a direct recourse to the estate of the deceased, it must be proved that 


((/) Maharaja Sir Manindra Chandra v. 
Sudhii) Krishna, 35 C. W. N. 850 ; 53 C. 
L. J. 589. 

(r) 26 Bom. 206. 

{$} 15 Ch. D. 548. 

(t) See, In ie Shard, 28 Cal 57 i; Sudhir 
/ Chofihdra v. Gdbinda, 45 Cal. 588 ; Srish- 
\dhtmdrmy v. Sndhirkrishna, 59 Cal. 216 at 
|k 228 . 


(n) 62 Cal. 552. 

(v) 11 Moo. P. C. 198, 

(w) i5Ui. D. 548. 

(»’) 33 M. L. J. 631 ; 43 I. C. 760, 

(y) Kirkman v. Booth, 11 Beav. 273. 

(r) Tn re Shard, 28 Cal. 574. 

(a) Srishchandra v. SudMrkrishna, 59 Cal 216. 
at 228 ; Bridge v. Madden., 31 Cal 1084. 



308 ] 


EXECUTORS POWERS TO CARRY ON BUSINESS. 


581 


the executors were bori'owing according to the directions contained m the will(5). 
If he relies on the credit of the testator’s estate he should look to the will to ascertain 
the extent to which the testator has authorized his assets to be embodied in the 
trade. Where the will directs the executor to carrj* on the trade and to employ 
a specific portion of the estate for that purpose the rule is that though the executor 
IS personally liable for the debts incurred in carrying on the trade, he has a right to 
resort for his indemnity to the specific assets so directed to be employed but no 
further and consequently the creditors of the trade are entitled to stand in the 
place of the executor to claim the benefit of that right so as to obtain the payment 
of their debts. But this rule does not apply where the executor is in default to the 
specific estate devoted to the trade. In such a case the defaulting e^^cutor not 
being himself entitled to an indemnity except upon terms of making good his default, 
the creditor is in no better position and is not entitled to have his debt paid out 
of the specific assets unless the default is made good(c). Where the assets of the 
testator consisted of a banking business which was of a hazardous character and 
without any capital and the will contained no direction to cany on the business 
but the executors without taking any direction from the Court continued the 
business for 7 years with borrowed money, it was held that the executors were 
personall}’ liable for the debts incurred and they had no right to indemnity out of 
bhe estate(d). If no specific assets are directed to be employed in the business the 
executor shall hav^e his indemnity out of the assets employed in the business at 
the time of th testator’s death(e). 


An adminisiraior is only entitled to carry on the business of the intestate for 
che purpose of realization and for winding it up and if he does any more than this 
he renders himself personally liable for the debts so incurred without any right of 
indemnit}?' out of the intestate’s estate(/). 

Where an executor carries on the business under power given in the will in, an 
Interebt administration action, the debts so incurred will carry interest 

* as from the date of the certificate of the Commissioner ; but the 

creditors of the deceased are entitled to interest from the date of order of admi- 
nistration(g). 

Clause (&). 

By this clause the High Court alone is empow^ered to sanction the following 
expenses : — 

(a) a reasonable and proper sum for religious and charitable objects, e.g,, for 
proper religious ceremonies usually performed by the members of the community to 
which the deceased belonged. This does not mean expenses for funeral ceremonies 
which are expressly provided for by sec. 316. As regards charitable objects if 
it is customary to give alms to the poor or to feed Brahmins or give caste dinner 
a reasonable sum having regard to the value and status of the deceased may be 
allowed to be spent by the legal representative of the testator with the sanction of 
the Court. 

(b) Expenses for the Improvement of Property. — As to what are im- 
provement expenses will depend on the facts of each case. Ordinarily a leg^l 
representative is entitled to carry out repairs to the property, but not to improve 


(h) Thirumvukkarm Pandaram v. Purusho- 
ttam Lakshmidas Lid, A. I. R. (1938) M 
890; 159 1. C. 266; (1935) H W.N. 1136. 
(J?) In re Johmon, 15 Ch. D. 548 foliwed in 
Dinshaw v. Mohaimd, \ T. R. (1939) M. 
922. 

(d) Sudhif Chandra v. Banes^ari^ 35 C. L. J. 


46 ; A. L R. (1921) C. 419. 

(c) Jethabhai v. Chotalal^ 34 Bom. 209. 

(/) Re Etans^ 34 C. D. 597; Re W, J, Cory, 
(1903) P. 62; KvJberdas v. Jerkisk Naoroji, 
43 Born. L.R.981, A. I. R. (1942) B. 54. 
(g) In re Bracey, Hull v. Johns, (1936) 1 Ch. 
690. 
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it(h). Putting a new staircase into an old house is not an improveincnt(i). Under 
this clause a legal representative can apply to the Court for spending a reasonable 
and proper sum for the improvement of the estate. 


309. An executor or administrator shall not be entitled to 
. . receive or retain any commission or agency charges 

ngen^”c^'°^s. ” ^ higher rate than that for the time being fixed in 

respect of the Administrator General by or under 
the Administrator General’s Act, 1913. 

is sec. 269-B of the Succession Act X of 1S65 sec. 90-B of the Pf abate and Administra- 
tion Act, V of 1881] 

Commission and Agency Charges, — This section was added as see. 269-B 
)3y Act XVIII of 1919. It enables an executor or administrator to stipulate for 
payment of commission within the limits laid down in the Administrator Generars 
Act of 1913, (see sec. 42 of the Administrator General’s Act III of 1913). The fees 
are charged by the rules framed under the said Act. The percentage is to be 
calculated on the income and not on the corpus(j), and on the value of the assets 
collected by him and not only on the net value of the assets(/c). 

Ordinarily a legal representative is not entitled to any allo^vance for his time 
and trouble ; he is only entitled to out-of-pocket expenses(i). He cannot claim 
conmTiission for collecting rents or any allowance for carrying on the testator’s 
business(m), but in special cases the Court may allow him remuneration for acts done 
in connection with the estate. In Narayan v.Shajani{n) an executor before taking 
out probate had stipulated for remuneration and was agreed to. He was allowed 
commission at the agreed rate and the agreement was not held to be void against 
public policy. In Aga Mahomed v. Koolsom Bee Bee{o), their Lordships of the Privy 
Council held that if a will empowers executors to charge commission, it should be 
regarded as a legacy and not as a debt and as aMahomedan cannot bequeath more 
than a third of his estate the commission was payable out of the bequcathable third. 

The rule th^t the representative is not entitled to any allowance for his time 
Solicitor-Executor. trouble applies to the case of a solicitor-executor or solicitor- 

administrator. In the absence of a special clause in the will 
authorizing him to charge for professional services, he is only entitled to out-of- 
pocket expenses and not for profit costs ; also the firm of which he may happen to 
be a partner is entitled to no larger allowance, although all the business mav have 
been transacted by his partner, (Halsbury, Vol. 14, p. 425). 


But if the will authorizes the executor-solicitor to charge and be paid lor liis 
services the usual form is “to charge and be paid the usual professional charges for 
the business done by him or his firm in relation to the execution of trusts whether 
in the ordinary course of his profession or business or not, and although not of a 
nature requiring the employment of a solicitor or other professional person.” 
This will enable the solicitor to charge for any work done by him in the course of 
his profession or business^). To entitle a solicitor to the professional charges 
there must be clear words in the will. An authority to a solicitor-executor to make 
professional charges is a legacy and if the solicitor attests the will containing such 


{h) Ouchterlony v. Ouehtnlony, 31 Mad. 360. 

(i) Sidramappa v. Siddappa, 31 Bom I,. 
R. 461. 

(j) Lhyd V. Webb, 24 Cal. U ; In the goods of 
, OtmiTjon, 26 Cal. 65. 

{k} 'v. Satak Chmd^r Ghose, 31 Cal. 


(Q Pcb.nson v. Pelt, (1734) 3 P. Wms. 249- 

(m) Burden v. Burden, 1 Ves. & B. 170. 

(n) 22. Cal. 14. 

(o) 24 I. A. 196. 

(jp) Gungabai Bhugwandas, 32 I. A. 142; 
Clarkson y, Robinson, (1900) 2 Ch. 722. 
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a clause, he will lose the benefit provided for him(g). It also cannot take effect 
when the estate proves insolvent(r). 

310. If any executor or administrator purchases, either 
Purchase by exc- directly Or indirectly, any part of the property of 
tracer oTdwe^^d’s deceased, the sale is voidable at the instance 
property. of any Other person interested in the property sold. 

\Tkis is sec. 270 of the Sncccsnon Act X of 1807 and sec. 91 of the Probate and Administration. 
Act V of 1887.] 

This section is based on the rule that a legal representative shall not derive 
any pecuniary benefit from his office. He may not directly or indirectly purchase 
any portion of the assets from himself. He cannot buy debts due to the estate or 
legacies at less than their full amount and the purchase will be set aside in favour of 
the legatees who sold their interests. It will not operate as a release for the benefit 
of the co-legatees, (Halsbury, Vol. 14, p. 323). Similarly one of several legal 
representatives cannot sell to another either directly or indirectly (^). 

The fact that the executor has not taken out probate is immaterial(i). Such 
a purchase is regarded as a breach of trust without inquiry. But an executor who 
has renounced probate or has not proved the will nor has acted in any manner may 
purchase the property (? a). A purchase by an executor or administrator is al- 
ways looked upon with suspicion even if he pays a fair value(z;), (Williams on 
Executors, 12th Edn., pp. 567, and 1207). The transaction is not void but the 
slightest circumstance giving rise to suspicion will be enough to set it aside(tr), 
and in this respect an executor de son tort stands on the same footingOr). 

It may be noted that the section does not admit of any exception and therefore 
even though a sale to an executor might have been made with the sanction of the 
Court the voidable nature of the sale would remain. 

An executor who has once accepted the office is also estopped from setting 
up an adverse title to the property of the deceased(2/). In order to enable him to do 
so he must first obtain a proper discharge(js). 

The restriction laid down in this section does not apply when the legal 
representative purchases the property from the legatees. But the sale would still be 
regarded with suspicion because qiia the legatee the executor stands in the position 
of a trustee and the Court will watch such a transaction with the utmost jealousy(a). 

A surviving partner may buy the property fn trade of his deceased partner ; 
but inasmuch as his interest in the transaction may conflict with his duty, he is 
even precluded by sec. 88 of the Indian Trusts Act from retaining for himself any 
advantage he may have acquired by the bargain. He must show that he gave full 
value for the property. The only protection afforded in such a case is by sec. 96 of 
the Trusts Aet(b). 

(q) ReBa'rbeT) 31 C D. 665. (x) Gokuldas v. Valihai, 15 Bom. L. R. 343. 

(r) Be White, Pennell v. Franklin, (1S98) (y) Sidtodhchandrav. Bhubalika, 00 Cal. 1406. 

2 Ch. 217. ^ (s) Srinivasa v. Venkaiavarada, 34 Mad. 257 ; 

(s) Cook V. ColHngridge, (1828) Jac, 607. 38 I. A. 129 ; Munisami v. MaruthammaK 

It) Mtmisami Y. Maruthammal, M Mad. 211. 34 Mad. 211 ; Fazlehnssein y. Mahomed- 

{u) Mackintosh y. Barber, 7 Moore 315; Clark ally, (1943) Bom. 495. 

V. Clark, 9 A. C. 733; Barada Prahad v. (a) Barada v. Gafendra^Vd C. W. N. 557 ; Baja 

Gajendra Nath, 13 V. W. N. 5.57. Peary Mohan MnkerJiY. Monohar Mukerji, 

{v) Nugent v. Nugent, (1908) 1 Ch. .546. 48 I. A. 258 ; 23 Bom. L. R. 913. 

(a)) Hasanali v, Esmailji, 9 Bom. L. R. 606 : (b) llaumalH v. Esmailji, 9 Bom. L. R. 606. 

Vaughan v. HeselHne, 1 All. 753, 
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311. When there are several executors or administrators, the 


Powers of oeveral 
o'vecutors or admi- 
nistrators exeioisa- 
able by one. 


powers of all may, in the absence of any direction 
to the contrary, be exercised by any one of them 
who has proved the will or taken out adminis- 
tration. 


TUustratiom. 

(i) One oJ: several executors has power to release a debt due to the deceased. 

(w) One has power to surrender a lease. 

(Hi) One has power to sell the property of the deceased whether moveable oi immoveable. 
(Iv) One has power to assent to a legacy. 

(o) One has power to endorse a promissory note payable to the deceased. 

(za) The will appoints A, B, C and D to be executois, and directs that two of them shall 
be a quorum. No act can be done by a single executor. 


[This is sec. 271 of the Sticces^ton ^id X of 1805 and <fcc. 02 of the Probate and idminisiraiion 
AitVofl88L] 

Where there are beveral executors the powers of all may be cxtrcisecl by aii) 
otie of them, unless there is anything to the conlran in the will(e). 111. i)i shows 
that the powers of one of several executors may be ccslraimd when the testator 
directs that two or more of his executor^' shall be a quorum. Similarly the grant 
of probate to one of several executoTvS empo^vero the exe(»utor to whom it is granted 
with all the powers in spite of the fact that the testator intended that all his 
executors should join in alienating the property W). 

This section only applies where it is compulsory to obtain probate, before 
dealing with the property(e). The restrictions contemplated in this section may be 
either in the will or in the grant. 


What one of several executors or administrators can do. — Co-executors, 
however numerous, are regarded in law as an individual person and consequently 
when several executors prove the will the acts of any one of them in respect of the 
administration are deemed to be acts of all unless the testator dhects that all his 
executors shall act jointly ; where there is no such direction they have all a joint 
and entire authority over the whole property(f). Where a testator appoints several 
executors and directs that they should act jointly and if only one executor obtains 
probate, others renouncing or refusing, the proving executor can exercise the powers 
alone(g). 

One of several executors may — 

(1) Release a debtC^), (ill. i.) But such a release can only be made when 
the debt subsists as a debt due to the deceased and not when it has 
merged into a decreefi). 

(2) Renew a barred debt(j). 

(S) Settle an account with a person accountable to the estate and in the 
absence of fraud it will be binding on the othe:if ex€cutors(/f). 

(4) Surrender a lease, (ill. iL) 

(5) Assent to a legacy (ill. iv.) 

(c) Rani Hetnanjini v. Sarat Sundariy 34 C {h) Jacomb. v. Harwood^ 2 Ves. Sen. 267. 

Ifo J, 457. (i) Lackman Das v. Chaturbhuj, 28 All. 252. 

(d) Pmhad v. Motika, 27 Cal. C88. (j) AlamuH v. Venkata^ 42 M. L. J. 550; A. 

t mfdmhafa v.Krishmsa^ I. R. (1922) M, 214; Administrator- 

t. Wmafns, 23 Mad. 239 Genered v. Hawkins, 1 Mad. 267. 

Prashad v. MatHal, 27 Cal. 683. (fc) Smith v. Eaerett, 27 Beav. 446. 
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(6) Sell the property of the deceased, moveable or immoveabJe, (ill. liL) 
but the conveyance must be executed by all the executors who have 
proved the will (See Halsbury Vol. 14, p. 292.) 

(7) Give a valid receipt and give a good discbarge(/). 

(8) Endorse a promissory note, (ill. v.) 

(9) An acknowledgment by one executdr is sufficient to prevent 
limitation(m). (Halsbury VoL 14, p. 327,) 

(10) An executor who has not proved the will but whose right to prove is 
reserved can call for an inventory and account from his co-executors 
who have proved the will(w). 

(11) Assent to a legacy, and his own assent to his own legacy will be 
sufficient(o) (ill. iv,) 

One of several administrators stands on the same ground as one of several 
executors(p). 

What one ot several executors or administrators cannot do. — 

(1) One of several co-executors cannot bind the others by his conlraels(g). 

(2) One of several co-executors cannot file a suit, (s^e0.31r.2. CodeofCivil 
Procedure). They must all join in filing suits. If any of them refuses, hemaybe 
made a defendant to the suit(r). But if one of seveial executors has alone proved 
the will, he may sue without making the other executors parties. 

(3) One of several joint decree-holder executors caimot give a valid discharge 
for the amount of Ihe joint decree(^). 


312. Upon the death of one or more of several executors or 
Sui^^ivai administrators, in the absence of any direction to 

on death of onTS the Contrary in the will or grant of letters of ad- 
severai executors or ministration, all the powers of the oflfice become 
vested in the survivors or survivor. 


[Thh is sec. 27Z oj the Sncces'>ion Act X of 1866 and sec. 93 of the Probate and Administration 
Act r of 2881.] 

Upon the death of one of several legal representatives the office, with its inci- 
dents, duties, powers, and the interest in all the property vested in them by virtue of 
their office, devolves upon the survivors or survivor. Sec. 226 also provides that 
when probate has been granted to several executors and one of them dies, the entire 
representation accrues to the surviving executor or executors. The words '"in the 
absence of any directions to the contrary in the will indicate that the directions 
must be contained in the will and not in the grant as under sec. 311. 


The powers which become vested in the survivors or survivor are incidental to 
the office(^). Where a special power or special direction is given to a particular 
executor personally by reason of special confidence in him such power does not 
survive(w). 


Powers of admi- 
nistrator of effects 
unadministered. 


313. The administrator of effects unadmi- 
nistered has, with respect to such effects, the same 
powers as fchc original executor or administrator. 


(Z) Charlton v. Durham, 4 Ch, App. 

(w) Be Macdonald, (1897) 2 Ch. 181. 

(n) Jehangirv. Bai Kukibai, 27 Bom. 281. 

(o) Townson v. Tichell, 3 B & A. 31. 

Ip) Willand v. Penn, 2 Ves. Sen- 267; Ja- 
C0W& V. Barwood, 2 Ves. Sen. 267. 


(g) Turner v. Hardey, 9 M. & W. 770. 

(r) Smith v. Smith, Yelv. 180. 

{$) Lachman Das v. Chaturbhuj, 28 All. 252. 
(Z) Barada v. Gajendta, 13 C. W. N. 557. 

(u) Amritlal v. Surnomoyi, 24 Cal. 589» 
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\Tfiis is ,s<y . oj Ihe *V/(r (rss#f>/# J(f X of fSO'i hihI set, 0! of the Prolate ton! Uhni)iisl)atiun 
Act V of 

The word ‘‘effects” used in this section is synonimous with “property” (v). 

This section enacts that an administrator de bo7US non is entitled to all the 
property which have remained un administered by the first executor or administra- 
tor, and he acquires the same power of disposal as the original executor or ad- 
ministrator. If the original executor or administrator has fraudulently alienated 
the effects for his own use in collusion with the purchaser, such effects will be 
considered as nnadniinistered and will pass to the administrator de bonis non who 
may apply to have the sale set aside(wj). 


Powers of admi- 
'nistrator during mi- 
nority. 


314. An administrator during minority has 
all the powers of an ordinary administrator. 


[This is see, 274 of the Succession Act X of 1865 mid see. 05 oJ the Piolate and AdminUt) atwn 
Act r of 1881.] 

An administrator during minority has the same powers over the property 
of the minor as an ordinary administrator. The limit of his administration is the 
minority of the person entitled to the property, there is no other limit. 


Powers of manied 
executrix or admi- 
nistratrix. 


315. When a grant of probate or letters of 
administration has been made to a married woman, 
she has all the powers of an ordinary executor 
or administrator. 


[TAw is sec. 275 of the Svccessiori .let X of 1865 and sec. 06 of the Ptolate and .idminishaiion 
Act V of 3881.] 

This section is now superfluous having regard to the amendment made in 
sections 223 and 236 b}" Act XVIII of 1927. Previous to that Act a grant could 
not be made to a married woman without the previous consent of her husband. 
The powers of a married executrix or administratrix are the same as any other 
executor or administrator. 


CHAPTER VII. 

Of the Duties of an Executor or Administrator. 

316. It is duty of an executor to provide funds for the 
performance of the necessary funeral ceremonies of 
tu^rau the deceased in a manner suitable to his condition, 

if he has left property sufficient for the purpose. 

[This is sec. 276 of the Succession Act X of 1865 was as folimvs : "" It is the duty of an ex- 

ecutor to perform the funeral of the deceased in a manner suitable to his condition, if he has lejt 
property sufficient for the purpose.'" The present section is in at co) dance with sec. 07 of ihe Piobale 
and Administration Act V of 1881.] 

The section mentions only executor ; but it is submitted the same would apply 
to an administrator. 

A man cannot dispose of his body by his ill and after death the custody and 
possession of the body belong to his executors until it is buried(^). But it is the 
duty of the executor to give effect to the wishes of the deceased and if the deceased 
has left no directions, the executor must dispose of the body in the usual manner 
prevailing in the community and the caste to which the deceased belonged, e.g., 

V. 13 Ves. B9. 549. 

I Russ. Ch. Cas. (x) Williams, v. Williams, 20 .C. D. 65$. 
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ii Christian is entitled to a Christian burial(tt’^), a Hindu to a Hindu burial. The 
executor would not be justified, to gratify his own fancy, without the deceased’s 
sanction, in cremating the body. An executor in England could not cremate a body 
without the sanction of the deceased(z/), but creomation has now a statutory sanction 
in England by Cremation Act, 1902, (Williams on Executors, 12th Edn., 

pp. 610 - 611 ). 

The deceased should be buried in a manner suitable to the estate he leaves 
What funeral ex- behind and funeral expenses according to the degree and 
penses will be quality of the deceased are allowed (sj). Expenses for this 
allowed. purpose will have precedence over all other liabilities, (sec. 320), 

But the executor or administrator will not be justified in incurring extravagant 
expenses and if the estate is insolvent no more shall be allowed than those which 
are absolutely necessary(a). No precise sum can be fixed, it must vary in every 
case according to the station in life of the deceased and the community to which 
he belonged. Where funeral and testameniary expenses are directed to be paid 
out of a legacy and not out of the general estate of the testator such expenses 
are to be paid out of the legacy(5). In Mullick v. Mullick(c\ on an appeal to the 
Privy Council from Bengal it was held with respect to the expenses of the funeral 
of a Hindu testator, that, as the will gave no directions how they were to be per- 
formed, the only question to be considered was whether the sums allowed for their 
performance were more than had usually been expended at the funeral of persons 
of the same rank and fortune as the deceased. 

With respect to the liability of an executor or an administrator for the funeral 
expenses if the executor gives orders for the funeral or ratifies or adopts the acts of 
another party who has given such orders he makes himself liable personally for 
reasonable expenses(d). Also an administrator if before taking out letters he gives 
orders or sanctions orders given by another for the funeral of the deceased he will be 
bound, after he has become administrator to satisfy the charges incurred(c). A 
question, however, of some difficulty arises where the executor or administrator has 
neither given nor adopted any orders for funeral. It would seem, however, that 
under this section an executor or administrator having assets will be bound in point 
of law without any express contract for the payment of the funeral expenses of his 
testator, suitable to his degrec(/). The funeral expenses and the expenses of 
‘‘Shradh” ceremonies under Hindu law are in the nature of legal charges and if a 
person is obliged to defray these expenses then the estate is liable to pay the same 
in the first instance, (sec. 320). If such person is in lawful possession of the estate 
and during that possession he is obliged to incur such expenses which are binding 
on the estate, he may claim a lien for the same(g). 

317. (2) An executor or administrator shall, within six 

months from the grant of probate or letters of 
accouiit^^^^ administration, or within such further time as the 

Court which granted the probate or letters may 
appoint, exhibit in that Court an inventory containing a full and 
true estimate of all the property in possession, and all the credits, 
and also all the debts owing by any person to which the executor or 
administrator is entitled in that character ; and shall in like manner, 
within one year from the grant or within such further time as the 

B. V. Stewart, 12 A. & E. 773. (c) 1 Knapp. 245. 

{y) Be Dixon, (1892) P. 386. (d) Brice v. Wilson, 8 A. & E. 349. 

{%) Nistarini v. Nandalal, 30 Cal, 369. (e) Lmy v. Walrond, 3 Binsr. N, C. 841. 

(a) Hancock v. Podmore, 1 B. & Ad. 260. (/) Tugwell v. Heyman, 3 Campb. 298. 

(&) Camini^* Administrator-General of Ma(kas, {g) Nand Bani Krishna, A.\\, 

20 290. 




588 


ME INDIAN SaCCESSTON AO, 


[Sec. 


said Court may appoint, exhibit an account of the estate, showing 
the assets which have come to his hands and the manner in which 
they have been applied or disposed of. 

(2) The High Court may prescribe the form, in which an 
inventory or account under this section is to be exhibited. 

(5) If an executor or administrator, on being required by the 
Court to exhibit an inventory or account under this section, inten- 
tionally omits to comply with the requisition, he shall be deemed 
to have committed an offence under section 176 of the Indian 
Penal Code, 

(4) The exhibition of an intentionally false inventory or 
account under this section shall be deemed to be an offence under 
section 193 of that Code. 

\TMs is sec, 277 of ike Succession Act X of I 860 and sec. 98 of the Probate and Adminisita- 
iion Act V of 788 7.J 

Subsection (J). 

Inventory and Accounts. — ^By this section a statutory obligation is placed 
upon the executors and administrators to exhibit in Court an inventory of all the 
property moveable and immoveable and of all credits and debts due to the estate of 
the deceased within six months from the date of grant without any proceedings 
calling upon them to do so. The present practice, however, is for the legal represen- 
tatives to exhibit an inventory only when he is lawfully required to do. After he is 
laTrfully so required he wilfully and without reasonable cause omits to file an 
inventory it is a just cause for the revocation of the grant, [sec. 263 {e) ]. 

Any interest in the estate of the testator or intestate is sufHcient to support 
an application for inventory. An executor who does not join in the application for 
probate but whose rights are reserved has an interest to call upon the other executor 
to file an inventor^/ and account (ft). 

Although this section requires an inventory to be filed within six months 
from the date of grant, lapse of lime is no bar to the right to require an executor 
to file an inventory but the Court has a discretion to refuse the application if it is 
frivolous or vexatious(i). The inventory is to be filed with the Testamentary 
Registrar in the High Courts and with the District Judge in the mofusils. 

Contents of inventory. — The inventory must contain a full and true estimate 
of : — 

(a) All the property, both moveable and immoveable, in the possession of the 
executor or administrator, and, when the grant is made having effect 
throughout the whole of British India, all the moveable and immoveable 
property in British India and the value of such property situate in each 
province, (sec. 318), and must include not only all the property which 
the deceased died possessed of but also the subsequent rents and interest 
and income of stich properties and the pi-ofits of his business (if any), 

(ft) All the credits of the deceased, and 

(c) All the debts owing by any person to which the executor or administrator 
is entitled in that character. A mere list of the property of the deceased 
is not an mventory(j). 

(J) Bhubaneswari V. Collector of Gaua^ 41 Cat 
*7' Bom. Jj* R. 451; 350, 40 I A. 236, 

Uoolta, S5 I, C. 930. 
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It is the Probate Court which granted the probate or letters of administration 
that has jurisdiction to demand an inventory and account. The Court can onh 
require that the property which the deceased died possessed of should be 
included in the inventory ; it cannot call for an account of the subsequent profits 
of his business(&), (Williams On Executors, 12th Edn., p. 567). 

Account. — Sub-sec. (I) does not make it obligatory on the Court to require 
an executor or administrator to exhibit an inventory and account. It merely 
imposes a duty on the executor or administrator to do so. If he does not do so 
the Court may require him to do so(Z). A statutory obligation is also placed on 
Ibt legal representatives to exhibit, within one year from the date of grant, an 
account of the estate showing the assets come to his hands and of the disbursements 
thereof. The account must show the assets come to his hands and the manner in 
which they have been applied. The word ‘‘assets’’ means things available for 
distribution and includes goods, chattels, et^*,, of which the deceased was in posses- 
sion at the time of his death or which have come to the hands of the executor or 
administrator. As regards goods and chattels in action or in possibility they are 
not considered assets until recovered ; debts due to the deceased are not assets(m). 
In practice, hov ever, neither an executor nor an administrator files any account, 
until he has been cited to do so by any person interested in the estate. Bu»* when 
once he is called upon to file his account it is his duty to do so without compelling 
the party calling upon him to takf^ out an order to compel him to do so(w). 

The word “an account” means that the inventory and account i^equired to be 
filed under this section is only one inventory and one account and not periodically 
every year and they are final so far as the proceedings on the testamentary sides are 
concerned. The words “from time to time” which ocemed in sec. 277 of the 
Act of 1865 have been omitted. 

According to sub-sec. (1) inventory must be filed within six months and the 
accounts within one year. If an account is not filed within one year from the 
grant of probate and the executor did not obtain from the Court an extension 
of time, the Probate Court has jurisdiction to direct him to file an accoimt of 
the estate. In such a case the account must relate to the whole period t.c. front 
the date of the grant to the date of the filing of the account(o). 

This practice of requiring the executor or administrator to file one complete 
account has the effect of holding up the security to the bond for an indefinite length 
of time and Bhagwati J., of the Bombay High Court has relaxed the practice 
and has directed the Prothonotary to accept the account brought upto a date 
specified in the order and to take the same on file and directed the executor to file 
his further accounts in due course thereafter. (See Bombay Law Journal, 1945 
pp. 466-468.) 

The accounts are not to be passed before the commissioner for taking accounts(p) . 
Under this section the Court has no power to institute an inquiry as to whether the 
inventory and accoimt filed are correct. All that the Court has to do is to see that 
the inventory and account prima facie satisfy the requirements of the section. 
If the account is prima facie proper no order can be made to bring in a revised 
account. But if the account is materially untrue the Judge may take action 

(k) Pitt V. Woodham, (1928) 1 Hag. Ece. 247. Itanjan, 36 Cal. 28. 

il) Moolla Casssim v. Moolla Abdul, 9 Bur. (n) In re Jetha Padamsi, 7 Bom. L.R. 451. 

L. T. 148 ; 85 1. C. 950. (o) Hiralal v. Jiban Kunwar, 48 C. W. N. 

(m) Khushrobhai v. Hormazsha, 11 Bom. 727; 754. 

see also, Omrita Nath v. Adm.-General, 25 (p) Chandra v. Prasanna, 48 Cal. 1051 ; 

Cal. 54 at 58 ; In re Courjon, 25 Cal. 65 Mohesh Chandra v, Pima Nath, 25 Cal. 

at 73; Watkins v. Sarat Chandra, 31 Cal. 250. 

572 at 382; Gamda Simdary v. Nalini 
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under sub-sec. (4){q). But in order to discharge the surety to the admi- 
nistration bond, the Probate Court has power to have the accounts scrutinized 
by the Commissioner for taking accounts. The Court has even power to scrutinize 
the accounts suo motu particularly when it is moved under sections 301 or 302 
in order to see whether the executor has so misconducted as to make it necessary to 
remove him(r). The remedy of the party aggrieved by the accounts so filed is to 
file an administration suit ; the filing of accounts under this section is not a bar 
to a suit for accounts against the legal representatives(5). 

Sub-section (2). 

Form of Inventory and Account. — ^No form has been prescribed by the 
Bombay High Court. In the absence of any prescribed form and in the absence of 
any rule, the section is the only guide. In the inventory should be set out all the 
assets realized. In the account the executor or administrator should show the 
assets which have come to his hands and the manner in which they have been applied 
or disposed of. The section lays down that there should be as usual, two sides 
of the account a credit side and a debit side. Credit side will be the assets come 
to the hands of the executor or administrator, and the debit side will show the 
manner in which these assets have been applied or dis]; osed of and they must be 
complete and final. 

Sub-section {3). 

If andnventory and account filed by the legal representative arc intentionally 
false, he renders himself punishable under the Penal Code(i). The obligation under 
this section is to exhibit inventory and account and not to produce the assets in the 
hands of the legal representatives in Court. The Court has no jurisdiction to make 
such an order and the disobedience of the same does not render the legal represen- 
tative liable to prosecution under this section(^^). For the purposes of this section, 
the Court has no power to institute a judicial inquiry to have the account audited. 
If the inventory and account are in proper form and prima facie accurate the same 
may be filed. The remedy of the party not satisfied with the accounts is not 
under this section but by a suit for aceounts(i;). 

Subsection ( 4 ). 

For exhibiting false inventory prosecution may be sanctioned and the executor 
may be removed(wj). 

Practice and Procedure regarding the Inventory and Accounts 
and Discharge of Surety 

Whether it is necessary to have the accounts passed before the Com- 
missioner : — In Morarji Kanji v. Bai Panbai(x), Mirza J. after going into the 
English practice held that the accounts as required by this section to be filed by 
the executors or administrators cannot be passed as such by the Testamentary 
Registrar. If these accounts are challenged then the remedy of the beneficiaries 
is to ask for the levocation of the grant under sec. 263(e) if the accounts are wilfully 
and without reasonable cause not exhibited by the person to whom the grant was 
made, or to file an administration suit. His Lordship observed that the practice 
of the Court was to require an inventory and account to be filed with the testa - 

iq) Sarat Sundari v. Uma Prasad, 31 Cal. («) Khetiu Mohan v. Suromini, 12 C, L. J. 

628 ; Morarji v. Panbai, 20 Bom. L. R. 602. 

^88* (o) Baldfebala v. Jadunath, 57 Cal. 1358. 

(r) Cktkdi V. Peeves Brown, A. I. R. (1030) {w) Gulaii v. Reeves Brown, A. T. R. (1930) 

L- 4*63. L. 463. 

W IMdebcdia v. Jddumth, 57 Cal. 1858. (as) 29 Bom. L. R. 683 ; A. T. R. (1927) B 

(1^ V. Pmabai, 29 Bom. L. R. 868. 488. 
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mentary registrar and tlic executor or administrator was not required to pass his 
inventory and account before the Commissioner for taking accounts. The same 
question came up for reconsideration in the office of the Bombay High Court in 
the matter of Thakoredas B. Banatwalla deceased and Dinsha D. Nasikwalla, 
deceased. The present practice adopted by the Bombay High Court is as follows. 
If the accounts are required to be passed for the purpose of discharging the surety 
then the following procedure is required to be adopted. 

1. Inventory and accounts must be filed in the office of the Prothonotary. 

2. Petitioner must make his affidavit in support of a Chamber Order and 
obtain ar order from the Chamber Judge to refer the matter to the 
Commissioner for taking accounts in the following form : 

‘‘Upon reading the inventory and account of the abovenamed relating 
to the administration of the estate of the abovenamed deceased and 

Upon reading the affidavit of the said sworn on 

the day of 104 . And Upon hearing 

Messrs Attorneys for the said administrator it is 

Ordered that the said Inventory and Account be referred to the Com- 
missioner of this Hon’ble Court for Taking Accounts AND IT IS 
FURTHER ORDERED that the Commissioner do examine the same 
and certify to this Court whether the said Inventory and Account re- 
present a true, complete and just account of the administration of the 
estate of the abovenamed deceased AND IT IS FURTHER ORDERED 
that upon receipt by the Prothonotary and Senior Master of the said 
certificate the recognizances entered i?ito by the Administrator and his 
sureties under the Administration Bond be vacated and that the Pro- 
thonotary and Senior Master do thereupon endorse \ipon the said Bond 
a Memorandum to that effect and IT IS LASTLY ORDERED that this 

Order be filed on or before the day of 

1942. 


Dated this day of 194 . 

Prothonotary and Senior Master. 

Administrator’s Attorncs s. 

3. After the order is made, a certified copy of the said order and a 
certified copy of the inventory and account should be filed in the office 
of the Commissioner for Taking Accounts and thereafter the Commissioner 
issues notices or warrants to be served on the parties interested in the 
accounts ; and after the warrants are served a meeting is held in the 
office of the Commissioner. 

4. At the hearing before the Commissioner vouchers in support of the said 
accounts must be produced before the Commissioner to enable him to 
pass the accounts. 

5. After the accounts are passed an affidavit of the petitioner must be 
filed for verification of the accounts. 

6. Commissioner wull then issue his certificate. The certificate must be 
filed in the Prothonotary’s office and after this is done a precipe should 
be written for discharge ot the Bond. Thereupon the Prothonotary 
will make an endorsement on the Bond that the surety is discharged. 



542 


THB INDIAN bUCCESSION ACT. 


[Secs. 


318. In all cases where a grant has been made of probate 
laventoiy to in- OX letters of administration intended to have effect 

elude propeity m throughout the whole of British India, the executor 
or administrator shall include in the inventory of 
cases. the effects of the deceased all his moveable and 

immoveable property situate in British India, and the value of such 
property situate in each province shall be separately stated in such 
inventory, and the probate or letters of administration shall b' 
chargeable with a fee corresponding to the entire amount or value 
of the property affected thereby wheresoever situate within British 
India. 

\ThU> ^6 ACC ‘j??. A ofSuuesilon Act Xof lUS and s,ec. ’>9 of the Probate and idm/nUlru- 
Hm Act. V of iSS 7.1 

In the case of a jicant throughout the whole of British India in addition to 
the requirements in sec. 817 the inventory must show separate!}’' the property 
situate in each province and the approximate value of such property. The probate 
duty ■will be assessed for the whole property according to the scale of the province 
in which the Court is situalte and not according to different scales prevailing in 
the provinces where the properties a,re{y). 

319. The executor or administrator shall collect, with reasons - 
As to propeity diligence, the property of the deceased and 

of, and debts owing the debts that were due to him at the time of 

to, deceased. 

liT/its is see. 278 of the Succession Act X of 1865 and sec 100 of the Probate and idnnms- 
iiation Act V of JSSL] 

Getting in the Property. — It is the duty of the legal representatives to 
collect and get in the properly of the deceased with due diligence. The executor is 
entitled to recover all the property belonging to the testator. In the ease of pro- 
perty standing in the joint names of the testator and another as the rule of 
advancement is not recognised, the executor is entitled to recover such property 
also( 2 ). The general rule is that a year is reasonable, (see sec. 837) within which he 
should realize all unauthorized or hazardous investments of the testator ; but when 
the legal representatives acting in the honest exercise of theii* discretion postpone 
the sale and conversion beyond the year, they will not be liable for devastavit(G). 
A direction in the will that the executors should sell with all convenient speed does 
not render it obligatory upon them to sell at any particular time, they are still 
entitled to exercise a reasonable discretion(i>). Executors are not liable for mere 
errors of judgment if they act honestly and with orc^nary prudence. 

In case where the residue is given for life with remainders over, it is the duty 
of the executor in the absence of special provision to see that the fund is properly 
invested, (sec. 345). 

In the case of leasehold pioperties for long term in India the rule laid down in 
Some V. Earl of Dartmouth{c) still applies and the legal representative has no right 
to retain the leasehold property, (see p. 818, ante). In England the law is changed 

iy) In re G. T. Williams, 50 Cal. 597. Ch. 763. 

(») Mtory The Belfast Banking Co., (1935) (6) Grayburn y. Clarkson, (IS^S) ^ Cb. App. 

C. 24 . , 605. 

<#> Buxton V. Buxton, (1886) 1 My. & Cr. 80; (c) (1802) 7 Ves. 137. 

Re Chapman, Cocks v. Chapman, (1896) 2 
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from 1st January 1926 when the Law of Property Act, 1925 (15 Geo. V, 20) came 
into force(J). 

Where any particular securities are indicated by the testator the executors will 
not be justified in going beyond such mode of investment from any belief wei^ 
founded or otherwise of thereby benefitting the cestui que trmtent. In the absence 
of any power expressly given by the will, it is the general duty of an executor tc^ 
invest in the authorized securities. But if the will provides that the legatee should 
enjoy the residue so as to exempt the executors from their dut}' of conver 

sion the executors shall not be liable(e). 

Collecting Debts. — It is the duty of the legal representatives to get in as 
speedily as possible all moneys of the deceased remaining outstanding. If b;^ 
unduly delaying to file a suit the executor or administrator enables the debtor of 
the deceased to avail himself of the benefit of the Limitation let. the executor or 
administrator will be personally liable, (ill. iL sec. 360). 

If the executor is himself the debtor, the debt dm irom him is considered 
as an asset in his hands(/). No limitation runs as long as he remains executor or 
dies whichever first happens(g). 

In the case of mortgage on immoveable property there is no duty upon th( 
legal representatives to realize the mortgage created by the decobsed himself where 
Ihe realization is not required for administrative purposes, and the security is not in 
^ny peril(A). When the security falls in value below the tw^o-thirds limit laid dowi 
by sec. 20 of the Indian Trusts Act, it is not the absolute duty of the executors or 
administrators at once to call in the mortgage but they have a discretion, which 
they must exercise as practical men, with due regard to all tht circumstances of 
the case(0- 

Investment of Cash. — In In re Bragg, Wragg 's . Fahaer{j) the testator by 
his will authorized his executor to invest any moneys forming part of the trust 
estate in or upon stocks, funds, shares se'^urities or other investments of whatevc j 
nature as the trustees should in their absolute and uncontrolled discretion think fit : 
it was held that word “investment’* should not be interpreted in a restricted 
sense and \i included investment in real property. In In ie Sudlow, Smith v. 
Sudlow{k) the wo^-ds used in the 'will were “any moneys liable to be invested under 
this my ^vill ma}’ remain invested as at my death” and the question was whether 
a sum of £2900 on deposit with the firm of wholesale druggists in whose employ - 
ment the testator had been and which produced five per cent, interest was mone> 
invested and it was held that the testator used the word “invested” in its primar> 
and true meaning and the money deposited with the firm wasnotmoney “invested” 
at the time of the death of the testator. In In re Price, Price v. Newton{l), the 
expression used was “pecuniary investment ” and it was held that this expression 
did not include deposits with his banker by the testator at a short call. But ii\ 
In re Lewis Will Trusts, O'Sullivan v. Eobbins{m) it was held that money on 
deposit may be an investment. In the absence of any direction in the will for 
investment of cash, a legal representative incurs no liability by leaving cash with a 
bank, but he must keep it in a separate account and not mix it with bis own 
money(n). 

(d) In re Berion, Vandyh v. Berton, (1938) (h) Re Chapman, Cocks v. Chapman, (1898) 

W. N. p. ,354. ' a Ch. 783. 

(e) M. A. be Sooza v. Ignaeio, 12 B. H. C. (i) Re ^dedland. Eland v, Medland, 41 Ch. D. 

R. 184 at 189. 476. 

(f) Administrator-General Kmto, 31 Cal. {j) (1919) 2 Ch. 58. 

319. (A‘) (1914) 421. 

(g) ydkuh V. Bat Rahmalhai, 10 Bom. L. (1) (1903) 2 Ch, 55. 

R. 346.; Hossainara v. Rahimannesm, 38 (m) (1937) 1 Ch. 118. 

Cal. 342. (n) Johnson Newton, 11 Hare. 160. 
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is entrusted to those who have the strongest interest to conduct it cheaply and 
expeditiously (a). If the estate is not deficient the creditor gets his costs only 
on the party and party scale, (Halsbury, VoL 14, p. 352, and Hailsham Edn., 
Vol. 14, p. 460). But if the estate is insufficient to pay all the debts, a legal 
representative is not entitled to claim costs out of the estate because there is no 
fund out of which he may be reimbursed, (Williams on Executors, 12th Edn., 
p. 1306). In order to claim costs out of the estate the plaintiff must satisfy the 
Court that the legal representative was not administering the estate properly and 
the intervention of the Court was necessary for safeguarding the plaintiff’s rights(6). 
In the case of an administration suit by a creditor on behalf of himself and other 
creditors it is undesirable that individual creditors should be added as parties 
unless some very strong reason is shown viz. that the person who has filed the suit 
on their behalf is not conducting it properly (c). 

Charging Order for costs incurred by Executor when made — In an 
administration suit filed by a creditor of the deceased, a charging order in favour of 
the solicitor for the defendant executor on the fund in Court for their costs of the 
administration suit not only in respect of the property recovered by his exertions 
but in respect of the whole suit will be made limited to the costs properly incurred 
by the solicitor in recovering and preserving the property(d). (See Williams on 
Executor’s 12th Edn., p. 637.) 


322. Wages due for services rendered to the deceased within 
Wages for certain three Hionths next preceding his death by any 
labourer, artizan or domestic servant shall next be 
other debts. paid, and then the other debts of the deceased 

according to their respective priorities (if any). 

\Thvi is sec. 281^ of the Succession Act X of I86S with the addition of the words “ according to 
their respective priorities ” at the end of the section. Jt is in accordance with sec. 103 of the PrO” 
bate and Administration Act V of 1881.} 


Domestic Servant. — ^The words are not confined to the servants who actually 
work in the house but include other servants who would ordinarily belong to an 
Indian household, such as coachmen, syces, malis and bearers(e) ; but not a tailor(/), 
(see also Williams on Executors, 12th Edn*, p. 738). 

The rule laid down in this section is analogous to sec. 49 of the Presidency 
Towns Insolvency Act where also salary and wages of clerks, servants or labourers 
for services rendered during four months before insolvency have priority. Under 
this section the salary of a clerk is not mentioned. 


“According to their respective Properties (if any).”— These words were 
not in the Act of 1865. They were inserted to protect a decree-holder(g). A 
^dgment debt takes priority over other debts (see the heading under “Judgment 
Debt at p. 549). But a creditor of the deceased who has obtained attachment 
on the property of the judgment debtor’s property prior to the preliminary decree 
m an administration suit is not entitled to priority over other creditors(A). 

Grown Debts. — ^The Crown is not bound by secs. 822-823 and the pre- 
rogative of the Crown f oi preferential pa57ment is not taken away by implication(^). 


(а) Ahmed v. Mahomed, 10 Bom, L. R. 1166. 

(б) Ismail V. Haji Ibrahim, 59 Bom. 397=37 
Bom, la. R. 57. 

(c) Vassanfi v. Esrnailbhai, 11 Bom. L. R. 
1054. 

(d) In re Webster Wemyas, (1940) X Ch. 1 at 
pp. 4-5 & pp. 18-15. 

(e) 3 B. L. R* 244. 


(/) Vithoba V. Cor field, 3 B. H. C. R. App. 21 

(g) Nilkomal v. Reed, 17 W. R* 513. 

(h) Gourgopal v. Kamal Kalika, 61 Cal 240. 

(i) ZJ. Ba Thi v. Adm. General, (/1939) Rang. 
701; A. I. R. (1940) R. 36; Governor 
General in Council v. Chotalal, I. T. R. 
411. 
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323. Save as aforesaid, no creditor shall have a right of 
Save as afore- priority over another ; but the executor or adminis- 
Jiid *equaUy * and ^^^.tor shall pay all such debts as he ^nows of, 
rateabiy. including his own, equally and rateably as far as the 

assets of the deceased will extend. 

[This is sec. 282 of the Sticcession Act X of 1865 with the omission of the Toords rea- 
son that his debt is secured by an instrument under seal or on any other account. ” Jt is in 
accordance with sec. 104 of the Probate and Administration Act V of 1881.1 

Save as aforesaid.^^ 

Order of Payment. — These words imply the priority of payment created 
by sections 320, 321, 322. The application of the estate by the legal representatives 
is in the following order ; — 

(a) Funeral expenses to a reasonable amount according to the 
degree and quality of the deceased. 

V&) Death-bed charges including medical attendance. ' 

^ (c) Board and lodging for one month previous to death. 

(d) Executorship expenses, Le., expenses of obtaining probate 
or letters of administration including costs of any suit 
or proceedings for that purpose. 

{e) Wages of labourers, artisans, and domestic servants of the 
deceased for three months immediately preceding the 
death. 

(/) All other debts of the deceased including the debt due to 
legal representatives. 

(g) The legacies and annuities. The order of pa3mient of 
legacies is given in sections 327 and 330. 

Payment of Debts. — There is no rule of law that it is the duty of executors to 
pay the debts of the testator within a year of his death. Apart from any provisions 
contained in the will which expressly or impliedly deal with the payment of debts, 
it is the duty of executors as a matter of due administration of the estate, to 
pay the debts of the testator with due diligence, having regard to the assets in their 
hands which are properly applicable for the purpose. In determining whether due 
deligence has been shown regard must be had to all the circumstances of the case. 
Due diligence may require that payment be made before the expiration of the 
year, but the circumstances affecting the estate and the assets comprised in it may 
justify non-payment within the year. If, however, the debts are not paid within 
the year, the onus is thrown on the executors to justify the delay(j). 

As against the creditors, the provisions of the testator’s will which relate to 
the realization of his assets or otherwise bear on the payment of debts are irrelevant. 
As against the beneficiaries, the position is different. The beneficiaries take their 
interest under the will only on the terms of the will, and, as respects them full 
effect has to be given to any provisions which either in express terms or by implied 
terms, modify the executors duty to pay debts with due diligence. 

Debts may be divided into two classes — ordinary debts and judgment debts. 
As regards ordinary debts this section lays down that no creditor shall have any 
priority and if the assets are insufficient to pay all the debts of the deceased in full 
then the legal representative must apply such assets in payment of all debts as 
he knows of equally and rateably. Rateable payment means rateable payment out 


To be 
paid 
first. 

Then 

Then 

Then 

Then 


[j ) In re Tmhard^ Tanhard v. Midland Bank, (1942) X Ch, 69, 
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of the whole assets and not only out of the income(/r). If a legal representative 
pays such debts as he knows of otherwise than equally and rateably he is personally 
liable to the%reditor for improper distribution of the estate(Z). 

If the estate is not sufficient to pay aU the creditors in full, it is not open to 
the legal representatives to mortgage the estate in favour of one creditor for making 
payment in excess of rateable distribution. If such a mortgage is effected it is open 
to the remaining creditors to sue for a declaration that neither the mortgage nor the 
decree obtained by the mortgagee is binding on them(7n). 

A direction in a will to the executors to pay all the debts of the testator does 
not create a charge on the estate(n). 

‘‘ As he knows of.” 

Rateable distribution under this section is to be made only among creditors 
of whose existence the executor is aware of. His liability to distribute the assets 
pari passu is limited to the debts which he throws of(o). 

This section imposes liability for proper distribution of the estate on the legal 
representatives in respect of debts of which he has actual notice. The knowledge 
must be actual and not constructive to make him personally liable(p). In order to 
enable the executor to ascertain the entire liability due by the estate, the executor or 
administrator should give notice as provided in sec. 360 and if after giving such 
notice he distributes the estate in payment of debts of which claims are received by 
him, then he will be protected and the creditors who come in afterwards have their 
remedy to follow the assets in the hands of the legatees under sec. 361, they cannot 
disturb the distribution made to the creditors. In the case of a creditor whose claim 
is disputed by the legal representative the creditor’s remedy is to establish the same 
against the legal representative in Court and pending such suit the executor or 
administrator should not distribute the estate or make some provision for its pay- 
ment in the event of the claim being established. 

In a suit by a creditor if the demand is not contested and the executor admits 
assets, the creditor is entitled to an order for immediate payment without account(3). 

Where there is no disputed fact the administrator can by an originating 
summons claim an account from^a debtor to the estate(r). 

In an administration suit where the assets are insufficient to pay all the 
creditors in full and the assets are distributed pro rata amongst those creditors who 
have proved their claim, a creditor who has not so proved and has not received pay- 
ment is not subsequently entitled to file a suit against the other creditors who have 
received payment for a pro rata refundC^). The English practice is also to the same 
effect. An unpaid creditor who has not proved his claim in an administration 
action can only get pajment of his debt not by way of action but by way of petition 
under the administration suit ; such a petition will succeed if the funds are still 
under the control of the Court. If they are not the claim will only succeed against 
satisfied legatees but not against the creditors who have received payment of their 
debts, (sec. 361). 

As regards contingent liabilities the legal representative is not entitled as 
against the general body of creditors to make provision for such contingent claims ; 
such liabilities do not constitute a debt until the contingency arises, (see sec, 326). 

(k) Omrita v. Adm.-Generalt 25 Cal. 54. (p) Asiatic Banking Corporation v Amador 

(l) Anaiic Banking Corporation v. Amador Viegast 8 B. H, C. R 20 (o. c-j*) 

ViegaSt S B. H. C. R. 20. (g) Omrita v. AdminisfratoT'-Generalt 25 Cal. 

(fti^ V. BaSmcd, 8T Bom.If. R. 642. 54. 

M Ampim v. MiuMa, 2 C. L. J. las. (r) Clotilda V. John^ 62 Cal. 120. 

|o) Rhondas V, JrmM, 88 Bom L R. 864. ( 5 ) :^issQndm^* Jivdtlal^ 88 Bom. L. R. 864. 
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A contingent creditor is not entitled to obtain an order for the administration of 
the estate(i). 

Debts barred by Limitation. — An executor or an administrator may pay 
a debt barred by limitation(t^). In Administrator-General v. Hawkins{v), it was 
held that the Administrator-General may pay a barred debt unless the debt is 
judicially declared to be barred(wj). The inclusion of a debt in the schedule to ihe 
petition for probate is not an acknowledgment within the Limitation Act(a?). 

The institution of a suib by a creditor for himself and for other creditors for 
the administration of the estate of the deceased will not save limitation in favour 
of an individual creditor who is not a party to the suit, but an order for the ad- 
ministration of the estate will prevent time from running against all creditors 
coming in under the order( 2 /). A creditor’s suit for administration is not a repre- 
sentative suit until a preliminary decree is passed , and does not stop limitation from 
running against the creditors of the estate. But after the administration order 
every credibor has an interest in bhe suit and is deemed to be before the Court(;s). 
A creditor’s suit against the estate should be treated as an administration suit and 
the Court should give a declaration of the debt due to be satisfied in due course 
of administration(< 2 ). 

The inclusion of a debt by the legal representative either in the inventory 
or in the account filed under sec. 317 is a sufficient acknowledgment within the 
meaning of sec. 19 of the Limitation Act(6). 

Judgment Debt. — ^This section merely lays down a rule of procedure to be 
followed by an executor or administrator. It is not applicable to a judgment 
creditor(c). Sec. 50 of the Code of Civil Procedure provides that where a judgment 
debtor dies before the decree has been fully satisfied, the holder of the decree 
may apply to execute the same against the legal representatives of the deceased 
who shall be liable only to the extent of the property come to his hands. Accord- 
ingly the legal representative has been held to be bound to pay to the decree- 
holder the full amo unt of the decree though there may be other creditors of the 
deceased and the assets may not be sufficient to pay them all in full(d). 

Including his {Executors or Administrator's) own Debt. 

Executor’s Right of Retainer. — ^Under this section the executor has no 
right to retain his own debt in preference to the debt of other creditors. The words 
‘‘including his own” used in this section indicate that he has no right of retainer. 
He must pay all the debts including his otin equally and rateably. But it would 
appear that if the assets are sufficient to pay all the debts in full, an executor may 
retain his own debt even though it be barred by limitation(«). The right of retainer 
does not give a charge on the property not in the possession of the executor(/). 

English law : — In England as one of the privileges of an executor it has been 
recognised for a long time that he has a right to retain assets in payment of his own 

(t) Be Hargreaves, Dicks v. Hare, (1890) 41 (c) Kissondas v Jivailal, 88 Bom. L. R. 

Ch. D. 236. 864; A. I. R. (1936) B. 423. 

{u) Pestonji V. Meherhai, 30 Bom.L. R. 1407. (d) See Khushrobhai v. Hormazska, 17 Bom. 

(o) 1 Mad 267. 637 and other cases cited in Mulla’s Code 

(w) Midgley v. Midgley, (1893) 3 Ch. 282. of Civil Procedure, 11th Edn„ P. 212 ; see 

(a;) Beavan Be, (1912) 1 Ch. 196. also Nilkormul v. Beed, 12 B, L. R. 287; 

ly) Kissondas v. Jivatlal, 38 Bom. L R. 864. Meherbai v. Magan Chand, 29 Bom. 96 ; 

(z) Shashi Bhusan v. Manindra, 14 Cal. Bemfiry v. De Penning, 10 Cal. 929. 

890 ; Bamaswami v. Bangaswami, 55 Mad. (e) Mohesh LaW.Busunt Kumarie, 6 Cal. 340; 

26 at 33. see also Peary Mohun v. Narmdra, 37 

(а) Mathuradas v. Baimal, 37 Bom. L R. Cal. 229 (P.C.). 

642. (/) Chidamhrav.KTi$hna$amiB9,M9kd.Het5a,t 

(б) Bead v. Price, (1909) 1 K. B. 577. 309, 
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debts due to him from the deceased in preference to all other creditors of equal degree. 
The foundation of this right to retain was the inability of the legal representative to 
sue himself, (Williams on Executors, 12th Edn., pp. 637 and 648, et seq,). This 
right was enlarged in his favour by Hinde Palmer’s Act (32 and 33 Viet., c. 45) 
of 1869 under which all specialty and special contract debts of deceased persons are 
to stand in equal degree after January 1st, 1870. 

The effect of this Act as decided in In re Harrisig) and In re Samson{h) has 
been to enlarge an executor’s right of retainer in respect of a simple contract debt 
by enlarging the class of debts with which that debt competes and over which it 
may accordingly be given a preference namely a specialty debt. 

Prior to the enactment of the Administration of Estates Act, 1925, the right 
of retainer was limited and extended only over legal as distinguished from equitable 
assets, and his right was not restricted to a debt due to him personally which he 
claimed beneficially but also extended to those to which he was entitled as trustee. 

The Administration of Estates Act, 1925 (15 Geo., 5 c. 23) by sec. 34, sub-sec. (2) 
has extended the right of retainer to all the assets of the deceased both legal and 
equitable and has thereby conferred an advantage. But a disadvantage has been 
imposed by the words “but the right of retainer shall only apply to debts owing to 
the personal representative in his own right whether solely or jointly with other 
person.” This took away from him the right of retainer in respect of debts which 
is owing to the executor as a trustee(i). Sec. 34 classified the debts unto (1) preferen- 
tial debts (2) ordinary debts and (3) deferred debts. In England the right of 
retainer has priority over the costs of an administration action, even though the 
amount is brought into Court(j). Inin re Cockell{k) the deceased appointed a lady 
to be his sole executrix. His estate turned out to be insolvent and a debt was 
owing to the executrix. There was a preferential claim for arrears of income tax 
and super tax. The executrix claimed a right of retainer. It was held that 
as the debts for which the right of retainer was claimed was an ordinary debt while 
the Crown’s was a preferential one and the right of retainer could not prevail over 
the Crown’s debt(Z). Subject to these two changes, one enlarging and one restrict- 
ing, the right of retainer remains. (see also Halsbury, Vol. 14, p. 256 and 
Hailsham Edn., Vol. 14, p. 332). 

Equally and Rateably. — ^The equal and rateable payment is to be made 
out of the corpus of the estate and not out of the income(m). 


AppKcation of 
moveable property 
to payment of 
debts where domi- 
cile not in British 
India. 


324. (J) . If the domicile of the deceased was 
not in British India, the application of his moveable 
property to the payment of his debts is to be regu- 
lated by the law of British India. 


( 2 ) No creditor who has received payment of a part of his debt 
by virtue of sub-section (J) shall be entitled to share in the proceeds 
of the immoveable estate of the deceased imless he brings such 
payment into account for the benefit of the other creditors. 


imu) 2 Ch. 395. 
m ,C1»06) J Ch. 584. 
m (H942) W. N. 160. 

Sn ro We6sUr, ^940) 1 Obi. 1 at pp. 13-16. 


(k) (1982) 16 T. C. 68. 

(Z) (1931) 1 Ch. 398 (in appeal Attorney- 
General v. Jackson, (1932) A. C. 865.) 
(m) Amita v. Adm.Jxeneral, 25 Cal. 54. 
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(3) This section shall not apply where the deceased was a 
Hindu, Muhammadan, Buddhist, Sikh or Jaina or an exempted 
person. 

Illustration. 

A dies, having his domicle in a country where instruments under seal have priority 
over instruments not under seal leaving moveable property to the value of 5,000 rupees, 
and immoveable property to the value of 10,000 rupees, debts on instruments under 
seal to the amount of 10,000 rupees, and debts on instruments not under seal to the same 
amount. The creditors holding instruments under seal receive half of their debts out of 
the proceeds of the moveable estate. The proceeds of the immoveable estate are to be 
applied in payment of the debts on instruments not under seal until one-half of such debts 
has been discharged. This will leave 5,000 rupees which are to be distributed rateably 
amongst all the creditors without distinction, in proportion to the amount which may 
remain due to them. 

[Clause (1) is sec. 283 of the Succession Act X of 1865 ; Clause (2) is see. 284 of the Succes- 
sion Act X of 1865 ; Clause (3) is nem.] 

Sub-section (1). 

By sec, 5(2) in the case of a foreigner, the succession to the moveable property 
left by him is regulated by the law of domicile. This sub-sec. is a counterpart to that 
section and provides that although succession to the moveable property of a foreig- 
ner is governed by the law of domicile, the application of such moveable property in 
British India for the payment of that person’s debts in British India is to be regulat- 
ed by the provisions of this Act, i.e., there will be no priority but all the creditors 
must be paid equally and rateably. A creditor of whatever nationality is only 
entitled in the administration of moveable assets in this country to be paid equally 
with the Indian creditors(n). 

Sub-section (2). 

This sub-section lays down the mode of equitable distribution as shown in the 
illustration. The rule laid down in this sub-section is analogous to the equitable 
doctrine of marshalling of assets. The Courts distributing the Indian assets will 
be astute to equalize the payments and take care that no foreign creditor shall 
receive anything until the Indian creditors had been paid out of the immoveable 
property an amount proportionate to the amount received by the foreign creditors 
out of the moveable assets under sub-sec. ( 1 ) (o). 

Sub-section (3). 

This sub-sec. re-enacts the provision of the Probate and Administration Act, 
1881. There was no such provision in that Act corresponding to sec. 283 of the 
Act of 1865 and therefore sec. 283 did not apply to Hindus, Mahomedans, Buddhists, 
Sikhs, Jains or exempted persons. 

Debts to be paid ^25. Debts of every description must be 

before legacies. paid before any legacy. 

[This is sec. 285 of the Succession Act X of 1865 and sec. 105 of the Probate and Administra- 
tion Act V of 1881.} 

This section lays down the rule of distribution that no legatee is entitled to be 
paid anything until all the debts left by the deceased ^e discharged. Debts of 
every description must be paid, viz., ordinary debts, bond debts, judgment debts 
and mortgage debts. If there are contingent liabilities, the legal representative is 
not entitled as against creditors to make provision for the payment of such liabili- 
ties ; such liabilities do not constitute a debt until the contingency occurs(p). 

(«) Eames v. Haron, (1881) 18 Ch. l>. 347. (p) Re Hargreaves, Dicks v. Hare, (1890) 44 

(o) Re Kloebe, (1884) 28 Ch. D 1^5. Ch. D. 230. 
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It is only when all the debts presently due are paid, that the legal representative is 
entitled to make provision for payment of contingent liabilities under see. 326 
before paying legacies. 

This section does not mean that it is the duty of the executor or administrator 
in every case whether the estate is solvent or insolvent to pay each creditor before 
making payment of the legacies. It only lays down priority of payment of debts 
before payment of legacies. In an admittedly solvent estate, it does not stand in 
the way of the executor paying a legatee before he has discharged the debts of the 
deceased(g). 

Even if the executor is himself a residuary legatee, he cannot take any money 
out of the estate, without making provision for the debts and specific legacies. 
If the executor who is the residuary legatee takes the money for himself before 
paying debts and legacies, it is a breach of trust on his part(r). But there is no 
breach of trust if an administrator pays money to a third person with the 
full knowledge of all facts and with the consent of all the next-of-kin, although 
such a consent was given under a mistake as to their legal rights(5). 

326- If the estate of the deceased is subject to any contin- 
gent liabilities, an executor or administrator is not 
nSS°Mtbo“d bound to pay any legacy without a sufficient in- 
to pay legacies dcmnity to mcct the liabilities whenever they may 

without indemnity. i j 

become due. 

[This is sec. 286 of the Succession Act X of I860 and sec. 106 of the Probate and Administra- 
tion Act V of 188 i!\ 

After the payment of all debts the next in order of payment is the payment of 
legacies. This section provides that before making any payment of legacies the 
executor or administrator must see whether there are any contingent liabilities ; 
if there are it is the duty of the legal representative to make arrangement for such 
payment whenever they may become due. If the legal representative distributes 
the estate amongst the beneficiaries without regard to contingent liabilities, he will 
do so at his peril. 

A legatee cannot legally claim his legacy from the executor when any debt 
remains unpaid ; but when there is no present debt but a contingent liability only, 
the present practice of the Court is not to retain funds in Court for the payment to a 
future contingent creditor, but to distribute the estate on taking sufficient indem- 
nity from the beneficiaries ; such liabihties do not constitute a debt until the 
contingency has arisen, (Halsbury, Vol. 14, p. 330). 

Shares in Joint Stock Companies. — ^If the deceased is a member of a joint 
stock company his estate remains subject to the burdens of the membership and bis 
legal representatives are liable for the payment of all calls. If the call is not 
presently due but is a contingent liability and the legal representative distributes 
the estate without providing for the liability attaching to the estate in respect of 
shares not fully paid up, he is guilty of devastavit and is personally liable to pay the 
amount of the call on the shares to the extent of the assets distrihuted(0- K the 
legal representative gets i^he shares transferred to his name, he becomes a member 
of the company and is subject to all the liabilities of a member. But the mere 
^production and registration of the grant for the purpose of having it recorded in 
the company’s books does not render him personally liable as a shareholder(w). 

(g) Goterdhcmdas v. Parish Chandra, 38 C, W. 53. 

^ ^ (1984) C. 609. (t) Taylor v. Taylor, (1870) L. R. 10 477. 

m ^.Oopaldas, 60 Cal. 30. (u) Buchan^ s Case, (1879) 4App. Cas. 547. 

“fr. Manchersham, 12 Bom. L. R. 
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If, therefore, the estate holds shares which are not full}?^ paid up the legal represen- 
tative ought not to distribute the estate amongst the beneficiaries without taking 
a sufficient indemnity from the beneficiaries or the sanction of the Court. If 
the Court has given the sanction for distribution it wiP be a complete indemnity 
to the legal representative(n). 

Leases. — If the estate of the deceased consists of leaseholds, the position of Ihe 
legal representative whether as executor or as administrator requires careful consi- 
deration, particularly as regards the liability imder the covenants in the lease. 
If the deceased is the original lessee there is both a privity of contract and a privity 
of estate. In such a case if the original lessee assigns his lease, notwithstanding 
the assignment he still remains liable on the express covenant and his liability 
extends to the legal representatives. As between the assignee and the lessor, 
there is no privity of contra t, since the assignee has not entered into any express 
covenant with the lessor but upon the assignment a privity of estate is constituted 
as between the assignee and the oiiginal lessor and the position is the same from 
assignee to assignee. By .reason of the privity of estate the assignee will be liable 
to the original lessor for breaches of covenants running with the land c.g. to pay 
rent during the period that he is the assignee but not after the assignee has 
himself assigned to a third person. 

It is usual however in the assignments for an assignor whether he is the 
original lessee or an assignee from the lessee, to require his assignee to enter into 
express covenant with the assignor of indemnity and on such covenant for indemnity 
an assignee will be liable for breaches committed even after the assignee has 
assigned the term. 

If the legal representative is of the original lessee, there will be a privity of 
contract and a privity of estate of the original lessee, and he will be subject to a 
potential liability for breaches of covenants in his lease, notwithstanding that some 
third person happens to be the lessee by virtue of an assignment and the position 
is the same if the legal representative is of an assignee from original lessee who 
has entered into an express convenant of indemnity with the assignor. The 
liability wOl remain so Jong as the term continues. If, therefore, the legal repre- 
sentative were to distribute the assets, he might find himself at some future date 
faced with an unexpected claim for breach of convenant and if there were no assets 
left, he might have to make good the deficit out of his pocket. 

In England protection is given to the personal representatives by sec. 26(1) of 
the Trustee, Act, 1925 [15 Geo. 5,c. 19 as amended by Law of Property Amendment 
Act, 1926 (16& 17 Geo. 5,c. 11)] which enacts that ‘‘where a personal representative 

or trustee liable as such for (a) any rent covenant or agreement 

contained in any lease ; or — (c) any indemnity given in respect of any rent, 
covenant or agreement referred to in either of the foregoing paragraph satisfies 

all liabilities under the lease which may have accrued, or 

been claimed, upto the date or the conveyance hereinafter mentioned and where 
necessary, sets apart a sufficient fund to answer any future claim that may be made 

• . I* n T -r ^ 4 • i_i. _ 1 


in respect of any fixed and ascertained sum, which the lessee 

agreed to lay out on the property described the personal 

representative or trustee may convey the property demised to a 

purchaser, legatee or devisee and thereafter (i) he may distribute the residuary 
real and personal estate of the deceased testator (ii) not- 


withstanding such distribution he shall not be personally liable in respect of any 
subsequent claim under the said lease”. 

Accordingly where the deceased’s estate consists of leaseholds, and the personal 
representative has not entered so as to constitute privity of estate as between the 

(u) Dean v. Allen, (1855) 20 Bear. 1, 
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lessor and himself and thus constitutes himself an assignee, the personal representa- 
tive may safely sell or assent to the vesting of the leasehold in any legatee or devisee 
provided he meets all liabilities under the lease which have accrued upto the date of 
the conveyance or assent by him and provided he sets aside a sufficient sum to answer 
any future claim. But the position is different where the personal representative has 
actually entered into possession of the leasehold property and thereby caused 
privity of estate. In such circumstances according to In re Omers, Public Trustee 
V. Beath{w\ sec. 26 of the Trustee Act, 1925, does not apply. The personal- 
presentatives are entitled to retain out of the estate a sufficient fimd by way of 
indemnity against any liability that might arise under the covenants in the lease. 
Generally this fund should be such capital sum as would be sufficient to secure the 
annual rent and any future liability for dilapidation. This fund would be retained so 
long as there was any possibility of proceedings against the executors under the 
covenants in the lease, and the period would be the duration of the lease and a 
reasonable period thereafter. But where any possible action against the personal 
representative had become statute barred, the Court would order the fund so 
retained out of the estate to be distributed among the beneficiaries entitled there- 
to{x). In In re Johnson{y) the following order was made. “It is ordered that 
the plaintiffs as executors and trustees of the said will be at liberty to complete 

the administration of the estate without retaining any 

part thereof to meet any liability or possible liability of the testator’s estate 
under or by virtue of clause 2 of the settlement.” 

In India there is no su^h statutory protection except as provided by this 
section. If the estate of the deceased consists of leaseholds, the executor is entitled 
to an indemnity from the residuary legatee before handing over the residue to him. 
If the executor has not entered into possession of the leasehold his liability is 
not personal but to the extent of the assets come to his hands. But if the execu- 
tor has entered into possession he is liable not only to the extent of the assets which 
have come to his hands but he is personally liable for the payment of the rent( 2 ). 


327. If the assets, after payment of debts, necessary expenses 
and specific legacies, are not sufficient to pay all the 
gen^aU^gTcies. general legacies in full, the latter shall abate or be 
diminished in equal proportions, and, in the absence 
of any direction to the contrary in the will, the executor has no right 
to pay one legatee in preference to another, or to retain any money 
on account of a legacy to himself or to any person for whom he is 
a trustee. 

[This is sec, 287 of the Siiccession Act X of 1865 with the addition of the words “ in the db- 
sence of any direction to the contrary in the wilV^ It is in accordance with sec. 107 of the Pro^ 
bate and Administration Act V of 1881,] 

After the payment of debts, the legacies are to be paid and the order for 
payment of legacies is ; — 

(a) Specific legacies. 

(b) Demonstrative legacies and, 

(c) General legacies. 

Abatement of General Legacies If the estate is not sufficient to pay all 
the legacies in full the general legacies abate pro rata in the absence of a contrary 
direction by the testator. 


M (1941) 1 Ch. 889. iy) (1940) W. N. 195. 

i^) InjeZexois Jenrdngs Y, Hensley, (1989) (z) Kameshwar Singh y. Pherozsha Merwanji, 

1 dh. 282. 40 C. W. N. 390; 151 I. C. 121. 
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Section 831 shows that for the purpose of abatement a legacy for life and 
annuities are treated as general legacies and on deficiency of assets abate pro- 
portionately. 

For the purpose of abatement of general legacies, a residuary legatee has no 
right to call upon the general legatees to abate. The whole of the residue must first * 
be exhausted, before applying the rule of abatement under this section. 

Legacy to Executor. — ^This section enacts that the executor has no right 
to retain any money on account of a legacy to himself or to any person for w horn 
he is a trustee in priority to other general legatees. Legacies given to them cannot 
be claimed as compensation for their trouble in administering the estate and on the 
presumed intention of the testator to be given in priority. On the deficiency of 
assets, legacies given to the executor will fall within the rule applicable to abate- 
ment of general legacies. In Heron v. Heron{a) Lord Hardwicke expressed as 
follows : — “ I am very unwilling to distinguish legacies given to executors for 
their care and pains from common legacies.” 

Contrary Intention. — ^Where a legacy is given in satisfaction of a debt it has 
been held in some cases that it expresses a contrary intention and is entitled to 
priority, but the matter is not free from doubt, (see Halsbury, Vol. 14, pp. 357-358). 
Also if by the express words or fair construction of the will, the intention of the 
testator is clearly manifest to give one general legatee a priority over the others 
that intention must be given effect to(5). But the direction that a particular 
legacy is to be given first and another legacy in the second place does not create 
priority if the assets are not sufficient to pay to all the legatees(c). Near relation- 
ship to the testator is not sufficient to give a legatee priority (d). A direction to 
pay a legacy immediately to the widow of the testator for her immediate wants is 
not suflBicient to give priority(e). Even if the executor himself is one of the legatees 
he is not entitled to any priority. 

The onus of proving that his legacy was intended by the testator to be paid 
in priority lies on the party, seeking priority(/). 

328. Where there is a specific legacy, and 
of specific^ legacy the assets are sufficient for the payment of debts 
when assets suffiei- 2 ind nccessary expenses, the thing specified must 
ent to pay e ts. delivered to the legatee without any abatement. 

[This is sec, 288 of the Succession Act X of 1865, and sec, 108 of the Prohate and Admimsira- 
Hon Act V of 1881,] 

Non- Abatement of Specific Legacies. — So long as the assets of the testator 
are sufficient to pay the debts and necessary expenses it is the duty of the executor 
to deliver the thing specifically bequeathed to the legatee without any abatement. 
Specific legacies do not abate with general legacies, but when the assets are insu- 
fficient to pay all the debts and the specific legacies, then the specific legatees must 
abate in prqportion to their respective amounts, (sec. 830.) 

329. Where there is a demonstrative legacy, and the assets 
Right under de- Sufficient for the payment of debts and neees- 
monrtrative legacy sary cxpcnscs, the legatee has a preferential claim 
Ttent tow deSs payment of his legacy out of the fund from 
and nece^a^ ex- which the legacy is directed to be paid until such 
penses. fund is exhausted and if, after the fund is exhausted, 

(а) 2 Atk. 171. (d) Blower v. Morret, 2 Ves. Sen, 420. 

(б) Marsh v. Ivans, 1 P. Wms. 668. (e) Cazenove v. Cazenooe, 61 L. T. 115, 

(c) Ball V. Ball, 27 Bom. L. R. 564 ; A, I. R. (/) Lezoin v. Lewm, 2 Ves. Sen. 417, 

(1925) B. 337. 
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part of the legacy still remains unpaid, he is entitled to rank for the 
remainder against the general assets as for a legacy of the amount of 
such unpaid remainder. 

[This to sec. 289 of ihe Succession Act X of 1865 ^ and sec 109 of the Probate and Administra^ 
Hon Act V of 1881.] 

Abatement of Demonstrative Legacies. — Demonstrative legacies are not 
liable to abate with general legacies so long as the fund out of which they are 
directed to be paid is sufficient to pay such legacies. But when the fund is ex- 
hausted and the legacies become payable out of the general assets, such legacies 
are liable to abate with the general legacies on a deficiency of assets, (section 151), 
unless there is a direction to the contrary(g). 

330. If the assets are not sufficient to answer the debts 

Rateable abate- ‘•'ll® Specific legacies, an abatement shall be 

ment of speciftc made from the latter rateably in proportion to their 
les-acies. respective amounts. 

Illustration. 

A has bequeathed to B a diamond ring valued at 500 rupees, and to C a horse, valued 

at 1,000 rupees. It is found necessary to sell all the effects of the testator ; and his assets, 

after payment of debts, are only 1,000 rupees. Of this sum rupees 333-5-4 are to be paid 

to B, and rupees 666-10-8 to C. 

[This is sec. 125 of the Succession Act X of 1865, and sec. 110 of the Pn abate and Administra- 
tion Act V of 1881.] 

Abatement of Specific Legacies. — So long as the assets are sufficient a 
specific legacy is not subject to the rule of abatement, (sec. 328). It is only when 
the assets are not sufficient for payment of the debts and the executor is obliged 
to sell the thing specifically bequeathed to discharge the debts that the doctrine of 
abatement is applied to the specific legacy, and if there are several specific legacies 
they abate pro rata, (see illustration). 

331. For the purj)ose of abatement, a legacy for life, a sum 

appropriated by the will to produce an annuity, 
fo?*pur^ valuc of an annuity when no sum has 

pose of abatement. been appropriated to produce it, shall be treated 
general legacies. 

[This is sec. 291 of the Succession Act X of 1865, and sec. Ill of the Probate and Administra- 
tion Act V of 1881.] 

This section declares that a legacy for life and an annirity when no sum is 
appropriated to produce it are to be treated as general legacies for the purposes of 
abatement and do not have any priority over general legacies. On a deficiency of 
assets they abate with the general legacies. But the whole of the residue must 
first be exhausted, (see ‘sec. 176). 

In order to ascertain the values of annuities the following method is given in 
Halsbmy, Vol. 14, p. 277 and Hailsham Edn., Vol. 14, pp. 358-859. If afi the 
annuitants are living at the period of division, the value must be ascertained as at 
the death of the testator i if aE be dead, the values must be taken to be the res- 
pective amounts of arrears ; if some be dead and others living, the value as to the 
former wiE be taken at the amount of their arrears, and as to the latter, at the 
amount otf their arrears added to the calculated value of the future payments. 

(g) Cmrnm ■y.'WoMionda, 29 Mad. 155; Sahib Minsa v. Vmda Khanam, 19 Cal. 444. 
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TMs rule is to be applied only when annuity is not charged upon any assets of the 
deceased, i.e., where no sum has been appropriated to produce it. 

CHAPTER VIII. 

Of Assent to a Legacy by Executor or Administrator. 

Assent necessary 332. The asseiit of the executor or ad- 
to ^ complete legii- ministrator is necessary to complete a legatee’s 
tee stifle. title to Ws legacy. 

Illusttaiions. 

{i) A by his wiU bequeaths to B his Government paper which is in deposit with the 
Imperial Bank of India. The Bank has no authority to deliver the securities, nor B a right 
to take possession of them, without the assent of the executor. 

{ii) A by his will has bequeathed to C his house in Calcutta in the tenancy of B. C is 
not entitled to receive the rents without the assent of the executor or administrator. 

\This is sec. 292 of the Succession Act X. of 1865 with the addition of the words admi- 
nistrator:'* It is in accordance with secs. 112 and li8 of the Probate and Administration Act V 
of 1881.1 

By whom Assent may be given. — ^The assent must be given by the executor 
or administrator. In sec. 292 of the Indian Succession Act, 1865 the word “admi- 
nistrator’’ did not occur. In sec. 148 of the Probate and Administration Act it was 
provided that in Chapters VIII, IX, X, and XII “the provisions as to an executor shall 
apply also to an administra^-or with the will annexed”. Chapter VIII of the Probate 
and Administration Act contained sec. 112 which was that “the assent of the 
executor is necessary to complete a legatee’s title to his legacy,” The word 
“administrator” was not there ; but by virtue of sec. 148 the assent of an admi- 
nistrator with the will annexed was incorporated. When the present Act was 
enacted the word “ administrator” has been added, which would only mean an 
administrator with Ihe will annexed. The reason why the assent is necessary is 
that the estate of the deceased is vested in the executor and this would apply to an 
administrator with the will annexed. Similar changes are made by the addition 
of the word “administrator” in secs. 333 to 337. The rule laid down in this section 
is for the executor’s protection, because he is responsible to the creditors of the 
deceased. If there are several executors the assent by one of the executors is 
sufficient, [ill. (iv) sec. 311]. An executor may give assent before proving the will. 
When the executor himself is a legatee his assent to his own legacy is necessary, 
and his assent to his own legacy may be express or implied. If the executor in 
his manner of administering the estate does any act which is referable to his charac- 
ter of legatee and is not referable to his character of executor his assent shall be 
implied. If an executor legatee renounces probate, his assent to his own legacy will 
be ineffectual. In the case of a legacy to executors in trust for certain purposes 
their assent to it will make them trustees(A). It is also essential for an executor 
to prove the will or otherwise manifest his intention to act before he can claim the 
legacy (^). 

Every legatee, whether general or specific and whether of moveable or of 
immoveable property, must obtain the executor’s assent to the legacy before his 
title as legatee can be complete and perfect. In the case of leasehold property it 
is not a breach of covenant against assignment without the consent of the lessor, 
if the executor assigns it to the devisee(^*). The legatee, of course, has an inchoate 
right to the legacy before such assent and he can assign or transfer the legacy to 
any one he likes, (see illustrations to sec. 336) and in the event of his death before 

(h) Dios V. Burford, 19 Beav. 409. (j) Simon Christopher v. Alfred Christy ^ A. I. 

(?) Prisono Coomar v. Adm.-General, 15 Cal. R, (1939) P. C. 138. 

83. 
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the assent is given it is transmissible to his represeniatives(A;). Where immove- 
able property' was left to the legatee and the legatee mortgaged it before obtaining 
the consent of the executor it was held that the mortgage is goodC/), and the mort- 
gagee is entitled to* cut off the equity of redemption(?w). But as a protection to 
the executor the law ordains that every legatee whether general or specific must 
obtain the executor’s assent before his title can be complete and perfect. When 
once an assent is given it shall have relation back to the time of the testator’s 
death, [see ill.(i) sec. 336]. Even if the will expressly direct that the legatee may 
+ake possession of his legacy without the assent of the executor, the legatee has 
no right to take possession of bis legacy without the assent of the executor and if he 
does take possession, the executor may maintain an action for trespass(n). 
(Williams on executors 12th Edn., p. 894), but the Madras High Court has held that 
a legatee has a right to recover by suit against the legal representative the amount 
of his legacy even though there has been no assent to the legacy,(o). The Calcutta 
High Court has also held that the legatee has a vested right to the legacy even 
though the assent of the executor is not given(p). But in a suit for legacy the 
plaint must show that Ihere are sufficient assets in the hands of the executor or 
that the executor has assented(g). 

As regards giving of consent by executor, the legatee has no right to ask for 
such consent for one year from the testator’s death, (sec. 387). But if the executor 
withholds his consent arbitrarily he may be compelled to give it by Court. (Williams 
on Executors 12th Edn. 895). The legatee can bring a suit to recover the property 
bequeathed to him by joining the executor with the transferee to whom the 
property may have been transferred by the executor(g^). 

333. { 1 ) The assent of the executor or administrator to 
a specific bequest shall be sufficient to divest his 
Effect of exeou- interest as executor or administrator therein, and to 
transfer the subject of the bequest of the legatee, 
unless the nature or the circumstances of the 
property require that it shall be transferred in a particular way. 

( 2 ) This assent may be verbal, and it may be either express 
or implied from the conduct of the executor or administrator. 

Illmtrations. 

(i) A horse is bequeathed. The executor requests the legatee to dispose of it, or a 
third party proposes to purchase the horse from, the executor, and he directs him to apply 
to the legatee. Assent to the legacy is implied. 

(ii) The interest of a fund is directed by the will to be applied for the maintenance 
of the legatee during his minority. The executor commences so to apply it. This is an 
assent to the whole of the bequest. 

(iii) A bequest is made of a fund to A and after him to B. The executor pays the 
interest of the fund to A. This is an implied assent to the bequest to B. 

(iv) Executors die after paying aU the debts of the testator, but before satisfaction 
of specific legacies. Assent to the legacies may be presumed. 

(v) A person to whom a specific article has been bequeathed takes possession of it and 
retains it without any objection on the part of the executor. His assent may be presumed. 

[This is sec. 293 of the Succession Act X of 1865 with the addition of the words “ or ad^ 
ministrator.^^ Jt is in accordance with secs. 113 db 148 of the Probate and Administration Act 
V of 1881.'\ 

(k) Lakshmamma v. Ratnamma^ 88 Mad. 474. 46 Mad. 191. 

(Z) Khagendra v. Khetra Nath, CO Cal. 171. (p) Khajendra Nath v. Khetra Natha, 50 Cal. 

(«n-) Jndu Prova v. Durga Charan, 18 Pat. 828. 171. 

(ti) Meuemiali v. Popatkil,, 14 Bom. L. R. 782. (g) Okkoy v. Koylash, 17 Cal. 387. 

(o) Pasr&mc^odhy v. Rajah Venkatadri, (q^) Vithal v. Narayan, A. I. R. (1931) N. 69. 
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Sub-section ( 7 ). 

Effect of Assent. — The assent once given is irrevocable(y). The assent 
divests the interest of the executor or administrator and vests the thing bequeathed 
immediately in the legatee(5) and the executor becomes a trustee of the things 
bequeathed for the legatee and he is precluded from dealing with it(/). The 
assent once given relates back to the testator’s death, (sec. 336). 

' Although sub-section (1) applies to specific legacies, the principle laid down in 
this section applies to all legacies. In the case of a pecuniary legacy if the amount 
is debited in the books of account of the executor, it will entitle the legatee to the 
amount{i^). 

When Assent to be given. — Ordinarily the assent is given by the executor 
after the grant of probate ; but the executor may assent before probate (Halsbury 
VoL 14, p. 346). For a period of one year the exeouto^ is rot bound to give his 
assent ; but if aftei the lapse of one year the executor arbitrarily withholds his 
consent, the legatee may compel him to do so. 

Retraction of Assent once given. — ^The general rule is that when the execu- 
tor has once given his assent he can never afterwards retract it. But if the assent 
has not been completed by payment in the case of a general legacy or possession 
in case of a specific one, and its recall is not attended with injury to a third person, 
the executor has the power of retracting it e.g, where he assents upon a reasonable 
ground that the assets would be suflBcient to answer all demands, but unknown 
debts are unexpectedly claimed which occasion a deficiency. (Williams on 
Executors, 12th Edn. p. 907). Moreover if the assent has been completed by 
payment or possession and afterwards debts appear of which the executor had no 
previous notice, he has the further right under sec. 356 to compel the legatee to 
refund. 

Subsection (2). 

Form of Assent. — The assent may be oral or written. It may be express or 
implied. The assent may be inferred when there is nothing more to be done by 
way of administration(5y). It need not necessarily be in any particular form. 
Allowing the legatee to receive the rent or income or to repair the property would 
amount to an assent. An assent to a life interest is an assent to the interest in 
remainder, and conversely an assent to an interest in remainder enures for the 
benefit of the tenant for life, [see illustration (Hi) ]. In England that was the law 
upto 1925. After 1925 the law in England is changed, (Halsbury, Hailsham Edn., 
Vol. 14, pp. 345-346 ; Williams on Executors, 12th Edn., p. 899). Where all 
debts have been paid and executor is dead his assent will be presumed, [see ill (^i?) ], 

Unless the nature and circumstances of the Property require 
that it should he transferred in a particular way.^^ 

In the case of moveable property no particular form of assent is necessary. 
In case of immoveable property prior to 1925 in England no conveyance or assign- 
ment was necessary to complete the title of the specific legatee(u)). But by the 
Law of Property Act, 1925 (15 Geo. 5, c, 20) statutory forms of assent are to be 
executed, (see Halsbury, Halisham, Edn., Vol. 14, p. 364, note r). In India it 
wotJd seem from the use of the above words that a document of transfer would be 

(r) Dix V. Burford, 19 Beav. 409. 126. 

(s) Marie v. Joiindra, 28 C. L. J. 141. (x?) Indu Prova v. Durga Charan, 18 Pat. 828 

(t) Tnmbak v. Narayan, 88 Bom. 429; at p. 830; A. I. R. (1940) Pat. 40. 

Charu Chandra v. Bankipi Chandra^ 42 C. {w) Re CulverhousCi Cook v. CulverhomOi 

, X , (1896) 2 Ch. 251. 

(u) Doe* d* Mahberley* v, Mabherleys 6 C. & P. 
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necessary to complete the title of the specific legatee, in accordance with the 
provisions of the Transfer of Property Act and the Regis fcration Act. The cost of 
such transfer is to be borne by the specific legatee. Also the cost of preservation 
and upkeep of the property specifically bequeathed between the date of the 
testator’s death and the date of executor’s assent are payable by the specific 
legatee(«r). In the case of leasehold property containing a covenant against 
assignment without the lessor’s consent, it is not a breach of covenant if the exe- 
cutors assign it without such consent to the devisee(£r^). 

334. The assent of an executor or administrator to a legacy 

Conditional niay be conditional, and if the condition is one 

assent. which he has a right to enforce, and it is not per- 

formed, there is no assent. 

Illustrations. 

(i) A bequeaths to B his lands of Sultanpur, which at the date of the will, and at the 
death of A, were sub]Vct to a mortgage for 10^000 rupees. The executor assents to the 
bequest, on condition that B shall within a limited time pay the amount due on the mortgage 
at the testator’s death. The amount is not paid. There is no assent. 

(m) The executor assents to a bequest on condition that the legtee shall pay him a 
sum of money. The payment is not made. The assent is nevertheless valid. 

[This is sec. 294 of the Succession Act X of 1865 xoitk the addition of the words “ or admi- 
nistrator."^ It is in accordance with secs. 114 db 148 of the Probate and Administration Act 
V of 1881. '\ 

The condition which an executor is entitled to impose on the legatee before 
giving his assent is a condition precedent and not a condition subsequent, [see ill(i?)]. 
An executor has no power to attach as a condition to his assent the performance of 
some subsequent event by the legatee, (Halsbury, Vol. 14, p. 265 and Hailsham, 
Edn., Vol. 14, p. 344). In Halai v. Chafurhbujly), the executor insisted on the 
legatee returning a ring belonging to the testator in the possession of the legatee, 
before giving his assent and it was held that the executor was entitled to impose 
such a condition. If the legatee is in possession of any property moveable or 
immoveable which he declines to part with on the ground that it does not belong 
to the estate of the deceased but it belongs to him, the remedy of the legal re- 
presentative is to file an administration suit making the legatee a party to the 
suit and to have the question determined in that suit( 2 i). 

335. (2) When the executor or administrator is a legatee, 
Assent of execu- assent to his own legacy is necessary to complete 

tor to Ws own his title to it, in the same way as it is required when 
legacy. bcquest is to another person, and his assent 

may, in like manner, be expressed or implied. 

( 2 ) Assent shall be implied if in his manner of administering 
the property he does any act which is referable to his character of 
legatee and is not referable to his character of executor or adminis- 
trator. 

Illustration. 

An executor takes the rent of a bouse or the interest of Government securities bequeathed 

to him, and applies it to his own use. This is assent. 

[TAis is sec. 295 of the Succession Act X of 1865 with the addition of the words “ or ad- 
mvnistraior.'"" It is in accordance with secs. 115 <Sj 148 of the Probate and Administration Act 
r of mi.} 

{m) m re Rooke, (1033) 1 Ch. 970. (y) 17 Bom. L. K. 985. 

Bumn Christophar v. Alfred Christy, A. I. (z) Motibai v. Nathabhai, 45 Bom. 1053. 

B. (1939) P. a 138. 
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An executor’s assent to his own legacy is required on the same principle as 
his assent in the case of a bequest to another person viz, that until he has examined 
the state of assets, he cannot decide whether they will admit of his taking the 
thing bequeathed as a legacy, and whether it must not of necessity be applied in 
satisfaction of debts (Williams on Executors, 12th Edn. p. 897). But if an executor 
legatee renounce probate his assent to his own legacy will be ineffectual ; and if he 
take the thing bequeathed without the permission of the administrator with the 
will annexed he will incur the same liabilities as any other legatee so acting. 
If the executor himself is also a specific legatee and after fully administering the 
estate he died, he may be presumed to have assented to his legacy(a) [see ill. (iv) 
sec. 333]. 

336. The assent of the executor or 

to^s^aSent administrator to a legacy gives effect to it from the 

death of the testator. 

Illustrations, 

(i) A legatee sells his legacy before it is assented to by the executor. The executor’s 
subsequent assent operates for the benefit of the purchaser and completes his title to the 
legacy. 

(ii) A bequeaths 1,000 rupees to R with interest from his death. The executor does 
not assent to his legacy until the expiration of a year from A‘s death. B is entitled to 
interest from the death of A. 

[This is sec, 296 of the Succession Act X of 1B6B loitk the addition of the words “ or ad- 
ministrator,'* It is in accordance with secs, 116 db 148 of the Frdbate and Administration Act 

V of 1881,] 

Retrospective Effect of Assent. — ^A specific legatee has an inchoate right 
in the thing bequeathed and he can, therefore, deal with the subject matter of the 
bequest before the assent is given. This section enacts that the assent relates 
back to the testator’s death and the legatee has the right to the intermediate income 
and profits of the thing bequeathed(6). 

337. An executor or administrator is not 
to dSve?°ie<!ader bound to pay or deliver any legacy until the ex- 
piration of one year from the testator’s death. 

Illustration, 

A by his will directs his legacies to be paid within six months after his death. The 
executor is not bound to pay them before the expiration of a year. 

[This is sec. 297 of the Succession Act X of 1865 with the addition of the words “ or ad- 
ministrator,"^ It is in accordance with secs, 117 148 of the Probate and Administration Act 

V of 1881.] 

Executor’s Year. — ^An executor has a year within which to inform himself 
about the state of the property and during that period he cannot be compelled to 
pay or deliver any legacy. This is called ‘"the executor’s year.” There is nothing 
to prevent an executor from paying within one year if he chooses but he cannot be 
compelled by the legatee to pay within that time even if the testator directs that all 
the legacies should be discharged within six months(c). This allowance of one year 

(а) Sarat Chandra v. Pramatha, 37 C. W. N. 1 K. B. 468. 

113. (c) Brooke v. Lewis, 6 Madd. 358 ; Macleod v. 

(б) lie West, v. Roberts, (1909) 2 Ch. 180; Sorabjee, 7 Bom, L. R. 755 (on appeal 

Rex V. Commissioner of Income-Tax, (1920) Jaiji v. Macleod, 30 Bom. 493). 
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is given for convenience in order that the debts of the testator may be ascertained so 
as to make a proper distribution of the estate. The testator may extend the period 
by his will(d), (Williams on Executors, 12th Edn., p. 909), 

This rule of one year also comes into operation in cases of construction of will 
when the gift over is made on the donee dying before he actually revives the legacy. 
InBeColUson, Collison v. Barber(e) the testator bequeathed his property to trustees 
upon trust to divide the residue into six equal parts amongst two nephews and 
four nieces named in the will and dire ted that the shares of the nephews be paid 
to them as soon after his death as possible. If any of the nephews died before the 
division of the estate, his share should go over. All the nephews and nieces survi- 
ved the testator but one of the nieces died before the expiration of one year. It 
was held that the division of the estate meant, the expiration of twelve months 
from the death of testator and that the share of the niece who survived the testator 
but who died within one year went over. But in Re Wilkins(f) the expression ‘‘final 
division of the estate was construed as one year after the death of the testator. 

But if a legacy is given subject to a condition subsequent, the divesting contin- 
gency will not prevent the legatee from receiving his legacy at the end of one year 
from the testator’s death and he is not bound to give security for repayment of the 
money, in case the event should happen. For example, a legacy is given to A but 
if he marries a certain person then to B. A is unmarried at the testator’s death, 
he is entitled to the legacy without giving any security, (Williams on Executors, 
12th Edn., p. 910). An executor has no right to demand from the legatee a 
release on making payment of the legacy. A receipt from the legatee is all that the 
executor can require a legatee to give(g). 

Limitation. — ^A suit for recovery of a legacy or for a share of a residue 
bequeathed is to be brought within 12 years when the legacy or share becomes 
payable, (see Art, 123 of the Indian Limitation Act). A suit to recover arrears 
of annuity is also governed by the same article(A). But in the case of an annuity 
once the right to receive a recurring pa 3 mient is repudiated then Art. 131 will 
apply(A^). If the subject of the legacy is encumbered and the legacy is directed 
to be paid free from incumbrances, the legacy will become payable on the date 
the incumbrance is discharged(i). According to English law also proceedings to 
recover a legacy are barred after 12 years next after a present right to receive 
the same has accrued to a legatee capable of giving discharge for or release of a 
legacy. In the case of immediate legacy to a person svi juris time begins to run 
from the death of the testator and not from the expiration of one year after his 
death. (Halsbiiry, Hailsham, Edn., Vol. 14, p. 341). * 

A legatee cannot file a suit in the Small Causes Court to recover the amount 
of the legacy ; his remedy is to file a suit for administration( 7 ). An executor as 
such is not an express trustee for the legatee(ft). When the person liable for pay- 
ment of the legacy and the person entitled to receive it are the same no question 
of limitation can arise(i). 


Rate of Exchange.— If the legacy is bequeathed in sterling, the rate of 
exchange from dollar to sterling must be ascertained on the first anniversary of the 
death of the testator(m). 


(d) Adm.-General v. Hughes, 40 Cal. 192. 

(e) 12 Ch. D. 834 (followed in Re Chaston, 
18 Ch. 218). 

(f) 18 Ch.I>. 684. 

(g) Mariam Bibiv. Cassim, A. I. R. (1939) 
R>. 278. 

(A) Rajah Rarthasaratky v. Rajah Verikatadri, 
^ Madp 190. (in app^l) Venkaiadri v. 

^(^fTthasawajOij, 2 ir Bopa, L. R. 823 P. C.; 


48 Mad. 312; Srimati Hemangini v. Jnil 
Krishna, 17 Pat. 3*^0. 

(A^) Ramranhijay v. M, Pd. Singh, 25 Pat. 311. 

(i) KaJali v. B. P, R. CheUiar, (1943) Mad. 

477. ^ ' 

(j) Okhoy Coomar v. Koylash, 17 Cal. 387. 

(k) Barada v. Gajmdra, 13 C. W. N. 559. 

(l) Narrondas v. Narrondas 31 Bom. 418. 

(w) Jn xeBighmie, (1985) 1 Ch. D. 524. 



337-340] 


PAYMENT AND APPOHTIONMENT OF ANNUITIES. 


563 


CHAPTER IX. 

Of the Payment and Apportionment of Annuities. 

338. Where an annuity is given by a will, and no time is 

fixed for its commencement, it shall commence 
of annwt"w^^no testator’s death, and the first payment 

time flxed by shall be made at the expiration of a year next after 
that event. 

\This is sec, 29S of the Succession Act X of 1866 and sec, 118 of the Probate and Administra- 
tion Act V of 1881.} 

An annuity given by will runs from the death of the testator ; but the first 
instalment in the absence of a direction to the contrary docs not become due until 
the expiration of the year, (see sec. 339). If a sum of money is directed to be 
invested in the purchase of an annuity it will not carry interest until the expiration 
of the year(n). A suit to recover arrears of annuity against an executor is governed 
by Art. 123 of the Limitation Act(o). 

339. Where there is a direction that the annuity shall be 

When annuit to quarterly or monthly, the first payment shall 

be qMrteriy be due at the end of the first quarter or first month, 
fAiis*duf ‘ ^ case^may be, after the testator’s death ; and 

® shall, if the executor or administrator thinlb fit, 

be paid when due, but the executor or administrator shall not be 
boimd to pay it till the end of the year. 

[This is sec, 299 of the Succession Act X of 1866 with the addition of the wards “ or ad- 
ministrator J** It is in accordance with secs, 119 <& 148 of the Probate and Administration Act 
V of 1881,] 

Annuity. — ^Where an annuity is given and no time is fixed for its commence- 
ment it shall commence frony the testator’s death but the first payment shall be made 
at the expiration of a year next after that event, (sec. 338). Where the annuity is 
directed to be paid quarterly or monthly the first payment shall be due at the end of 
the fijTst quarter or first month and may be paid when due, but the executor shall 
not be bound to pay it till the end of the year. If the annuitant dies in the interval 
an apportioned share of the annuity shall be paid to his representatives, [sec. 340(2)]. 
Where there is no fund charged for the pajnnent of an annuity a Government 
annuity shall be purchased, (sec. 348). 

340. (1) Where there is a direction that the first payment 
Dates of successive of an annuity shall he made within one month or 
payments yben&st any Other division of time from the death of the 
be made within a testator, or on E day certain, the successive pay- 
givmtimeoronday mcnts are to be made on the anniversary of the 
^^ant before carlicst day on which the will authorises the first 
date of payment. payment to be made. 

( 2 ) If the aimuitant dies in the interval between the times of 
payment, an apportioned share of the annuity shall be paid to his 
representative. 

(n) Be Friend, Friend v. Young, 78 L. T. (o) Srimati Heman^ni v. Anil Krishna, 17 

222. ' Pat. 360. 
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[TIas is see. 300 of the Succession Act X of 1865 and sec. 120 of the Probate and Administia- 
iion Act V of 1881.] 

Stokes in his commentary observes that this section is a departure from Eng- 
lish law as laid down in Irvin v. Ironrmnger[f). According to that case where a 
testator gives sn annuity to A for life, and directs the first payment to be made 
within one month from his death, the annuity commences from such date ; the 
first year’s payment is paid in advance at the appointed time ; the payment for 
the second year does not become due till the end of that year. 


CHAPTER X. 

Of the Investment of Funds to provide for Legacies. 


341. Where a legacy, not being a specific legacy, is given 
Investment of for life, the sum bequeathed shall at the end of the 
sum bequeathed year be invested in such securities as the High 
for Court may by any general rule authorize or direct, 
hfe. ’ and the proceeds thereof shall be paid to the legatee 

as the same shall accrue due. 


[This is sec. 301 of ike Succession Act X of 1865 and sec. 121 of theProbcde and Administration 
Act V of 1881.] 

This section applies to general legacies and not to specific legacies. If a specific 
bequest is made to two or more persons in succession the rule is to retain the 
property specifically bequeathed in the same form, though it be of a wasting nature 
and notwithstanding that there is danger that one object of the testator’s bounty 
may be defeated by the tenancy for life lasting as long as the property enures. 


Where a general legacy or residue is bequeathed to a person for life without 
any direction to invest it in any particular securities, the amount of the legacy or 
the residue or so much thereof as is not invested in authorized securities must be 
converted into money and invested in authorized securities. It is the duty of an 
executor or an administrator whenever there are successive interests created in the 
subject of a bequest or of residue consisting of property in its nature perishable and 
daily wearing out, to convert the same into money and invest it in authorized 
securities. This is known in England as The Rule in Howe v. Lord 
Dartmouth(g) and* it amounts to this, that where there is a residuary bequest to 
be enjoyed by several persons in succession a Court of Equity, in the absence of 
any evidence of a contrary intention will assume that it was the intention of the 
testator that his legatees should enjoy the same thing in succession, and, as the 
only means of giving effect to such intention, will direct the conversion into 
permanent investments of a recognised character of all such parts of the estate as 
are of a wasting or reversionary character, e.g., leaseholds, and also all such other 
existing investments as are not of the recognised diaracier and are consequently 
deemed to be more or less hazardous. (As to what are authorized securities see 
sec. 20 Indian Trusts Act II of 1882 and rule 905 of the Bombay High Court Rules). 
The rule used to apply to leaseholds in England but since 1925 it no longer .applies 
to leaseholds, (Williams on Executors, 12th Edn., pp, 917-918). Under this rule 
a tenant for life of residuary personal estate is not entitled to the whole of the 
income of such investments as are not authorized by the trusts of the will. As a 
complementary rtde the rule in In re Earl of Chesterfield's Trusts(r) has been 
established whereby the tenant for life gets some benefit from a reversionary 
interest forming part of the testator’s estate, which, in the interests of the proper 



H w. 


(rj 24 Ch. p. 648. 
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management of the estate as a whole is not immediately realized. If the real 
estate is devised on trust for sale the tenant for life is entitled to the whole of the 
net rents and profits until sale. If the estate produces nothing the tenant for life 
can get nothing(^). 

The rule in Howe v. Lord Dartmouth was made for the purpose of holding, 
as far as possible, an even hand between those whose-interests are in capital and 
those whose interests are in income in respect of the investments which are not 
authorised by law for the investments of trust funds. The rule was based upon the 
equitable idea of treating that which ought to be done as having been done and 
accordingly in the early cases the general rule was that the tenant for life was 
entitled to whatever the investments, if they were sold and re-invested in Consols, 
would produce. To that extent he was entitled to payment on account of income. 
In more recent years the English practice has generally been to ^ve to the tenant 
for life interest at 4 p.c. upon the capital value of the unauthorised investments, 
and the general rule now is to allow 4 per cent, to the life tenant. It was held in 
lie Famett(t) that in the case of unauthorised investments retained unsold 
at the end of one year from the death of the testatrix the life tenant should 
receive interest at the rate of 4 per cent, per annum from the date of the death of 
the testatrix till realization on their value taken one year after the death. That 
in the case of unauthorised investments realised during the year following the 
death of the testatrix the life tenant was entitled to receive that interest on the 
net proceeds of the realisation from the date of her death to the date of completion. 
That any excess of income from unauthorised investments beyond the interest 
payable to the life tenants in respect of such investments ought to be invested in 
authorised investments as part of the capital with the other unauthorised invest- 
ments and accordingly the whole of the actual subsequent income of such uninvest- 
ed excess is payable as income. 

In India in such circumstances the combined effects of secs, 845, 346 
and 347 lay down the rule of law thatimtil conversion and reinvestment the tenant 
for life of the residue is only entitled to interest at 4% in the case of persons other 
than Hindus and Mahomedans and 6% in case of Hindus and Mahomedans. 

The legatee has the right to sue the executor to compel him to invest the 
amount in accordance with this section if he fails to do so, (Williams on Executors, 
12th Edn., pp. 922-923.) 

Investment of 342. {1) Where a general legacy is given 

general leaaoy, to be to be paid at a future time, the executor or adminis- 
§i^p<wai^^*inter- trator shall invest a sum sufficient to meet it in 
mediate interest. securities of the kind mentioned in section 341. 

(2) The intermediate interest shall form part of the residue 
of the testator’s estate. 

[This is sec. 302 of the Succession Act X of 1865 with the addition of the words ^^or administrator'^'. 
It is in accordance with secs. 122 db 148 of the Jprdbate and Administration Act V of 1881.^ 

Sub-sec. (I) 

Appropriation. — ^This sub-section provides that when a general legacy is 
presently vested but is payable in future the legatee has an absolute right to require 
the amount of the legacy to be invested in the authorized securities. When that is 
done it would amount to an appropriation in the strict sense of the word(»). 

\$) Inre WoodhQUse, (1941) 1 Ch. 332. 

(f) (1940) 1 Ch. 402. 


(u) Be Hally Foster v. Metcalfe, (1903) 2 Ch 
226. 
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As soon as the investment is made it amounts to a serverance of the amount of 
the legacy from the general estate and the legatee takes it for '‘better or worse”, 
i,e. if the securities appreciate that would be for his benefit and if they depreciate 
he would have to bear the loss(u). This section applies only where the legacy 
is vested. If the legacy is contingent, this rule does not apply, (see sec. 344). 
Where the legacy is not contingent it can be appropriated either by payment into 
Court or by investmentfw). 

The effect of appropriation made pursuant to this section is that the profit 
or loss in respect of the appropriated fund which the fluctuation of the price of 
the securities may cause fall upon the legatee(a7). 

Sub-sec. (2). 

With regard to interest on general legacies payable at a future date the same 
will form part of the residue of the testator’s estate. 

343. Where an annuity is given and no fund is charged with 

^ ^ ^ its payment or appropriated by the will to answer 

no fund charged it, a Government annuity of the specmed amount 
'With, or appro- shall he purchased, or, if no such annuity can be 
pnate o annul y. obtained, then a sum sufficient to produce the 
annuity shall be invested for that purpose in securities of the kind 
mentioned in section 341. 

[This is sec. 303 of the Succession Act X of 1865 and sec, 123 of thePrcbate and Administration 
ActV of 1881,] 

An annuitant is not entitled to have the residuary estate kept in hand to 
meet his annuity. Under this section his only right is that proper Government 
securities are pxrrchased to make it practically certain that his annuity will be paid 
in full. In case of deficiency of income after the investment is made pursuant to this 
section by the reduction of rate of interest by Government on securities, the 
annuitant is entitled to have the deficiency made good out of the residuary estate of 
the testator(^). If annuity is given in words “such sum as will produce after 
payment of tax and all other deductions the clear yearly sum of £60,” then a sum 
sufficient to produce that income including the tax payable on the income must 
be invested. What might happen in the future whether the tax increased or 
diminished should not be taken into consideration( 2 ). 

344. Where a bequest is contingent, the executor or 

administrator is not bound to invest the amount of 
Transfer to resi- legacy, but may transfer the whole residue of the 
duary legatee of estate to the residuary legatee, if any, on his giving 
contingent bequest, sufficient Security for the pa3mient of the legacy if it 
shall become due. 

[This is sec, 304 of the Succession Act X of 1865 with the addition of the wards “or administrator^^ 
It is in accordance with secs, 124 <& 148 of the Probate and Administration Act V of 1881,] 

Where a legacy is given on a contingent event, then the legatee cannot have 
the legacy separated from the bulk of the testator’s estate and appropriated ; 
because it cannot be ascertained what sum of stock or securities will at the time 

(tj) Mhnedcji V. Nanabhai, 58 Bom. 724, WaUier, I Sim. & Stu, 463. 

a <*> N. 

Ma^ V. JBennmi X Buss. 8T0 ; Dcroies v. 
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of payment produce the exact amount of the legacy. In such cases this section 
enacts that the executor may transfer the residue of the estate to the residuary 
legatee, he giving sufficient security to the contingent legatee for the payment 
when the contingency happens. The same state of law prevailed in England up to 
1926. Since 1st January 1926 the personal representation has been given power of 
appropriation of contingent bequests also, (Williams on Executors, 12th Edn., 
p. 924). 

When there is a contingent legacy and interest is not given to the legatee 
in the meantime the interest will form part of the residue if the contingency does 
not happen. But if interest in the meantime is given to the legatee or if there is a 
direction to accumulate interest, the executor is entitled to sever the amount of the 
contingent legacy from the residue(a). If appropriation is made and the securities 
depreciate in value the loss does not fall on the legatee. But if the executor has 
set apart an ample sum to answer the contingent legacy and has invested it, he 
will not be personally liable to make good the loss if it should turn out that the 
sum so retained is not sufficient to answer the contingent legacy(6). 

Where the testator has bequeathed the residue of his 
estate to a person for life without any direction to 
invest it in any particular secutities, so much thereof 
as is not at the time of the testator’s decease 
invested in securities of the kind mentioned in 
section 341 shall be converted into money and 
invested in such securities. 

(2) This section shall not apply if the deceased was a Hindu, 
Muhammadan, Buddhist, Sikh or Jaina or an exempted person. 

[Clause (I) is sec. SOS of the Succession Ad X of 1865.] 

Sub-sec. (1). 

The rule laid down in this sub-section is the amplification of the rule in 
Howe V. Lord Dartmouth treated in sec. 641. Where the residue is bequeathed for 
life with remainder over without any direction for investment then in order to give 
effect to the will the duty of the executor is to convert such part of the estate as are 
of a hazardous nature and invest the amount in authorized securities(c). 

346. Where the testator has bequeathed the residue of his 
estate to a person for life with a direction that it 
resWu?*^qSeathed invested in certain specified securities, so 

for life, 'With direc- much of the estate as is not at the time of his death 
sTC^ldreoMrtieT invested in securities of the specified kind shall be 
converted into money and invested in such 

securities. 

[This is sec. 306 of the Succession Act Xof 1865 and sec. 125 of the Pr(d>ate and Administration 
Act V of 1881.] 

Executors acting under a will by which an absolute discretion is given to them 
to postpone the sale and conversion of the testator^ $ estate^ are not boimd to convert 
the property within a year, even though some of the property consists of shares in an 
unlimited company, or of a business carried on by the testator, nor will they be 

(a) Manekji v. Nandbhaii 31 Bom. L. R. 969. (c) Pickering v. Pickerings (1839) 4 My. & Cr. 

(&) Pe Had, Foster v. Metcalfe, (1903) 2 Ch. 226. 289. 


345. (1) 

Investment of 
residue bequeathed 
for life, without 
direction ta invest 
in particular secu- 
rities. 
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liable in the absence of mala fides for loss arising to the estate by non-conversion. 
So, too, an express power to retain existing investments or to invest the amount 
insecurities directed by the will takes the case out of the rule as to conversion of 
perishable property. 

This section lays down that the rule as to conversion and investment laid 
down in sec. 845 is not to be applied in cases where there is an indication in the will 
of an intention that the property should be either enjoyed in specie or where the 
will indicates that the investment should be made in certain specified securities. 

347. Such conversion and investment as are contemplated 
Time and manner scctions 345 and 846 sKall be made at such times 
of conversion and and in such manner as the executor or administra- 
investment. Until such conversion and 

investment are completed, the person who would be for the time 
being entitled to the income of the fund when so invested shall 
receive interest at the rate of four per cent, per annum upon the 
market- value (to be computed as at the date of the testator’s death) 
of such part of the J|md as has not been so invested : 

Provided that the rate of interest prior to completion of invest- 
ment shall be six per cent, per annum when the testator was a 
Hindu, Muhammadan, Buddhist, Sikh or Jaina or an exempted 
person. 

[This is sec* 307 of the Succession Act X of 1865 with the addition of the words ^^or administratof\ 
It is in accordance with secs* 126 <& 148 of the Probate and Administration Act V of 1881 •'I 

Time for Making Conversion. — ^The general rule is that a year is a reason- 
able time within which an executor should realize the investments which are not 
proper to be retained. The rule has been described as a prima facie and not a fixed 
rule(d). This section gives to the executors • and administrators a discretion. 
The Court will not control such discretion unless there is an abuse of discretion(<?). 
But if the executors or administrators do not convert within the year, they will 
have to show some reasons why they did not do sof/). He must make the fund 
productive and for that purpose he must invest the money in some form of security. 
If he fails to do so he will be personally liable to make good the loss(g). 

Where the executors are given a discretion by the will as to the retention or 
postponement of the conversion of existing securities, they are not liable for mere 
errors of judgment if they act honestly and with ordinary prudence, (Williams 
on Executors, 12th Edn,, pp. 912-913). In Re Gunthur's Will Trusts(h), there was a 
great delay in conversion and the securities had either increased or depreciated 
in value. It was held that for the purpose of valuation the right date to*be taken 
should be the date of the death of the testator. 

Interest until Conversion. — ^Until the conversion and investment takes place 
the tenant for life is entitled to receive interest at the rate of 4% per annum on the 
market value of the part of the estate which has not been converted. The market 
value of the estate is 'to be ascertained as at the date of the death of the testator. 

^ The proviso to the section gives the rate of interest at 6% in case when the 
t^tator is a Hindu, Sikh, Jaina, Buddhist or a Mahomedan. 

(% GtdyMrn v. CUtrkson, (1&68) 3 Ch. App. (/) Hughes v. Empson, 22 Beav. 181. 

the Goods of Stock, 54 All* 605, 

MrdmpaM, (1894) 1 Ch. D. 324. (h) AUmndery. Qunthur, (1939) W. N. 265. 
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Where, by the terms of a bequest, the legatee is 
entitled to the immediate payment or possession of 
the money or thing bequeathed, but is a minor, and 
there is no direction in the will to pay it to any 
person on his behalf, the executor or administrator 
shall pay or deliver the same into the Court of the 
District Judge, by whom or by whose District 
Delegate the probate was, or letters of administration with the will 
annexed were granted, to the account of the legatee, tanless the 
legatee is a ward of the Court of Wards. 

{ 2 ) If the legatee is a ward of the Cotirt of Wards, the legacy 
shall be paid to the Court of Wards to his account. 

(5) Such payment into the Court of the District Judge, or to 
the Court of Wards, as the case may be, shall be a sufficient discharge 
for the money so paid. 

(4) Money when paid in under this section shall be invested in 
the purchase of Government securities, which, with the interest 
thereon, shall be transferred or paid to the person entitled thereto, 
or otherwise apphed for his benefit, as the Judge or the Court of 
Wards, as the case may be, may direct. 

[This is sec* 308 of the Succession Act X of 1865 and sec, 127 of the Probate and Administration 
Act V of 1881,] 

Legacy to a minor. — -Where a legacy is given to a person who is a minor and 
there is no direction in the will to pay it to any person on his behalf the executor 
shall pay the same — 

(1) To the District Judge by whom the probate or letters of administra- 
tion with the will annexed are granted to the account of the legatee, or 

(2) Into the Court of Wards if the legatee be a ward of that Court. 

(3) To the guardian of the property of the minor appointed under the 
Guardian & Wards Act. 

The money so paid shall be invested in authorized securities which with the 
interest shall be paid to the person entitled thereto or otherwise applied for his 
benefit as the Judge or the Court may direct. 

In case of a minor if the legacy is immediately payable the executor must pay 
the legacy into Court. He would not be justified in paying the legacy to the father 
or any other relation of the minor, without the sanction of the Court. If the legacy 
is paid to the father even with the most honest intentions, the executor will neverthe- 
less be held liable to pay it over again to the legatee on his attaining majority, 
(Williams on Executors, 12th Edn,, pp. 928-929). But where the executor is direc- 
ted to pay the legacy not to the child but to a trustee or to any other person for him 
the executor will be justified in paying the legacy to the trustee or to the person to 
whom the legacy is directed to bepaid. 

If the executor does not pay into Court but appropriates a sum of money to 
answer the legacy and invests it in authorized securities, and the securities depreciate 
in value, he may not be personally liable(i). But the best course for the executor is 
to act according to the provisions of this section and to pay it into Court. 


346 - 348 ] 

348. ( 1 ) 

Procedure where 
minor entitled to 
immediate payment 
or possession of be- 
quest, and no direc- 
tion to pay to per- 
son on his behalf. 


(i) Be Hath (1903) 2 Ch. 226. 
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Where interest on legacies given to children is directed to be paid to their 
parents and applied by them for their maintenance, the parents take subject to no 
accountfj). And a gift to the parent for the benefit or maintenance of himself and 
his children may be safely paid to the parent(A;). (Theobald on Wills, 7th Edn., 
p. 493). Where the parents of the minor legatee are unable to maintain him, the 
Court will order maintenance out of the interest of the legacy under this section even 
though the income may be expressly directed to be accumulated. But no such 
allowance will be made by the Court if the parents are able to maintain the legatee. 

CHAPTER XI. 

Of the Produce and interest of Legacies. 

Legatee’s Utie to .349. The legatee of E specific legacy is 
produce of specific entitled to the clear produce thereof, if any, from 
legacy. tcstator’s death. 

Exception . — specific bequest, contingent in its terms, does 
not comprise the produce of the legacy between the death of the 
testator and the vesting of the legacy. The clear produce of it 
forms part of the residue of the testator’s estate. 

Illusirations. 

(i) A bequeaths his flock of sheep to B. Between the death of A and delivery by 
his executor the sheep are shorn or some of the ewes produce lambs. The wool and lambs 
are the property of B. 

(ii) A bequeaths his Government securities to B, but postpones the delivery of them 
till the death of C. The interest which falls due between the death of A and the death of C 
belongs to B, and must, unless he is a minor, be paid to him as it is received. 

(iii) The testator bequeaths all his four per cent. Government promissory notes 
to A when he shall complete the age of 18. A, if he completes that age, is entitled to receive 
the notes, hut the interest which accrues in respect of them between the testator’s death 
and A’s completing 18, form part of the residue. 

[This is sec. 309 of the Stuicession Act X of 1865 and sec. 128 of the Probate and Administration 
Act V of 1881.} 

Interest and Produce of Specific Legacies. — ^An immediate specific legacy 
carries with it all accretions from the date of the testator’s death. But a contingent 
specific legacy does not carry with it the intermediate income. Such income or 
produce will form part of the residue, unless it has been directed to be set apart. 
In England the law is changed by the Law of Property Act, 1925 (15 Geo. V, ch. 20 
secs. 164-166), (Halsbury, Vol. 14 and Hailsham Edn., p. 355). If there is no 
residuary legacy it will go to the next-of-kin, as undisposed of(Z), (sec. 350). 

Residuary lega- 350. The legatee under a general residuary 
bequest is entitled to the produce of the residuary 
fund. fund from the testator’s death. 

Exertion . — general residuary bequest contingent in its terms 
does not comprise the income which may accrue upon the fund 
bequeathed between the death of the testator and the vesting of the 
l^acy. Such income goes as undisposed of. 

O’) Bammond v. N&tme, 1 Sw. 35. 578 ; In re Buxton^ Buxton v. Buxton. W. 

{M Cbopisr V* 3 Bro. C. C, 96, 186. N. (1930) p. 85. * 

(n i ChSurie v*. Wakondf 22 Ch. D. 573. at p. 

V 7 
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lUustratioTis. 

(i) The testator bequeaths the residue of his property to A, a minor, to be paid to 
him when he shall complete the age of 18. The income from the testator’s death belongs 
to A. 

(ii) The testator bequeaths the residue of his property to A when he shall complete 
the age of 18. A, if he completes that age, is entitled to receive the residue. The income 
which has accrued in respect of it since the testator’s death goes as undisposed of. 

[This is sec. 310 of the Succession Act X of 1865 and sec. 129 of the Probate and Administration 
Act V of 188L] 

An immediate general residuary legacy carries interest from the testator’s 
death. Even where the payment of legacy is postponed till the legatee attains a 
particular age or marries interest on it is payable to the legatee from the death 
of the testator until the date of payment (see ill. i). But if the bequest is contingent 
in its terms as in illustration(w), i.e.^ where the expression used is “when” then the 
contingent gift of residue does not carry intermediate income and that income goes 
as undisposed of and will go to the next-of-kin(m). Under English law there is a 
difference. If the contingent gift of residue is of personal estate, it carries the 
intermediate income. But if the contingent gift of residue is of real estate it does 
not, (Halsbury, Vol. 14, Hailsham Edn., pp, 354-356). 

intemst when no 351 . Where HO time has been fixed for the 
^general p3.yniei)t of a general legacy, interest begins to run 
legacy. from expiratioii of one year from the testator’s death . 

Exception. — ( J) Where the legacy is bequeathed in satisfaction 
of a debt, interest runs from the death of the testator. 

(2) Where the testator was a parent or a more remote ancestor 
of the legatee, or has put himself in the place of a parent of the 
legatee, the legacy shall bear interest from the death of the testator. 

(5) Where a sum is bequeathed to a minor with a direction to 
pay for his maintenance out of it, interest is payable from the death 
of the testator. 

[This is sec. 311 of the Succession Act X of 1865 and sec. 130 of the Probate and Administration 
Act V of 1881.] 

Interest and Produce of General Legacies. — ^Where no special time is fixed 
for the payment of a general legacy, it carries interest from the expiration of one 
year after the testator’s death and in this respect a demonstrative legacy stands on 
the same footing as a general legacy. But if the legacy is made payable “imme- 
diately after my death,” these words will entitle the legatee to claim interest frpm 
the date of the death of the testator(ti). 

Demonstrative Legacy. — According to the English law interest is payable 
on the demonstrative legacy /rom the expiry of one year from the testator^ s death{p). 
The same is the law in Lidia^). 

Bequest for life. — If a sum of money is given to one for life with remainder 
over, interest begins to run from the end of a year from the testator’s death, though 
no interest becomes due till the end of two years(j). 

(m) Paja Parthasarathy v. Raja Venkatadri, 48 (p) Chinnam v. Tadikonda, 29 Mad. 155 ; 

Mad. 190. Adm.-General v. .4. D. Christiana, 43 Cal. 

(n) In re Pollock, (1943) W. N. 210. 201 ; Sahib Mirza v. Umda Khanam^ 19 

'o) In re Walford, Kenyon v. Wolford, (1912) Cal. 444. 

1 Ch. 219. (<?) Gibson v. BoU, 7 Ves. 9( . 
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Exception. — ^Interest will begin to run from the death of the testator where 
no time is fixed for payment m the following three cases — 

(fl) Where the legacy is bequeathed in satisfaction of a debt(r). but a 
legacy in lieu of dower carries interest from the expiration of the 
year(s). 

(b) Where the testator was a parent or a more remote ancestor of the 
legatee or had placed himself in loco ‘parentis to the legatee. A 
legacy to a wife does not carry interest until a year from the death(<). 
(Halsbury, Vol. 14, Hailsham Edn., p. S54). 

(c) Where the legacy is given to a minor with a direction to pay for his 
maintenance out of it. 


352. Where a time has been fixed for the payment of a 
general legacy, interest begins to run from the time 
me^tod. so fixed. The interest up to such time forms part 

of the residue of the testator’s estate. 


Exception . — ^Where the testator was a parent or a more remote 
ancestor of the legatee, or has put himself in the place of a parent of 
the legatee and the legatee is a minor, the legacy shall bear interest 
&om the death of the testator, imless a specific sum is given by the 
will for maintenance, or unless the will contains a direction to 
the contrary. 

[This is sec. 312 of the Succession Act X of 186$ and sec, 181 of the Probate and Administration 
ActVofUSl,^ 

Sec. 351 deals with the case where no time has been fixed for the payment of 
a general legacy* This section deals with the case where such time has been fixed by 
the testator. The rule laid down in this section is that the legatee is not entitled to 
interest till the time when the legacy is payable. The intermediate interest will fall 
m the residue. The cases contemplate by this section are two — 

(а) a legacy vested in interest but payable at a future date, 

(б) a contingent legacy payable on the happening or not happening of an 

event, e.g,, the legatee attaining a certain age. 

Exception. 

The rule that a contingent legacy does not carry interest does not apply in a 
case where the contingent legacy is given by a parent or by a person in loco parentis 
to a child who is a minor, because the Court imers that the testator intended that 
the child should be maintained and if no other provision is made for maintenance 
the Court will presume that the testator intended the child to be maintained out of 
the only fund available viz,, the interest on the contingent legacy(w). It is only 
where the contingent legacy is given to a child of the testator on attaining majority 
and no other provision is made for maintenance that this inference is to be drawn. 
If the contingency is one which may happen after the attainment of majority, e,g,, 
on the child attaming the age of 25 the inference may not be drawn under this 
section. But the Court is not precluded from drawing such an inference in a proper 
case especially if no provision for maintenance is made(u). 

(%) Bajamcmnar v. Venkatakrishnayya, 25 (t) Rajanikcmt v. Kiko, 34 Bom. L. R. 1124 ; 

* Maid, mi. A, I. R. (1932) B. 506. 

^iBig^ldfBignold v. Bignold, 45 Cbi. D. (ti) In re Abrahams, (1911) X Ch. 108. 

^ (v) In re Jones, (1932) 1 Ch. 642 at 650. 
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353. The rate of interest shall be four per cent, per annum 
ft in all cases except when the testator was a Hindu, 
Kate of interest. Muhammadan, Buddhist, Sikh or Jaina or an 

exempted person, in which case it shall be six per cent, per annum. 

[This is sec. 31 B of the Succession Act X of 1865 and sec. 162 of theFrdbate and Administration 
Act V of 1881.] 

Rate of Interest. — 4% in cases of Europeans, Anglo Indians, Parsis, and 
Native Christians. 

6% in cases of Hindus, Sikhs, Buddhists, Jainas and Muhammadans. 

The interest payable is simple interest and not compound interest(r£j). Only 
six years’ arrears of interest can be recovered in respect of a legacy under English law 
and the rate of interest is also 4%. But the legatees who wait for the payment of 
their legacies until after the falling in of a reversionary interest are entitled to 
interest from the expiration of one year after the testator’s death, (Halsbury, 
Vol. 14, p. 275, Hailsham Edn., Vol. 14, p. 354.) 

In India also the period is six years under art. 120 of the Indian Limitation 

Act. 


354. No interest is payable on the arrears of an annuity 
No interest on within the first year from the death of the testator, 
wrtidn &st^^'ear ^l^hough a period earlier than the expiration of that 
after ^ testator^ year may have been fixed by the will for making the 
first payment of the annuity. 

[This is sec. 314 of the Succession Act X of 1865 and sec. 133 of theFrohate and Administration 
Act V of 1881.] 

According to English law arrears of annuity do not carry interest, even though 
the annuity be intended as a provision for a wife or child, (Halsbury, Vol. 14, p, 274, 
Hailsham Edn., Vol. 14, p. 356). According to this section annuities do not carry 
interest for the first year only, though an earlier time may have been fixed for its 
payment. It is, therefore, implied that the Legislature contemplated interest on 
arrears of interest after one year(a?). 

Interest on sum 355. Where a sum of money is directed to 

to be invested to be invested to produce an annuity, interest is 
produce annuity. payable on it from the death of the testator. 

[This is sec. 315 of the Succession Act X of 1865 and sec. 134 of th^eProhate and Administration 
ActV of 1881.] 

This section is also a departure from English law. According to English law 
no interest is payable on an annuity, although it may be charged on corpus as well as 
on income, (Halsbury, Vol. 14, p. 274, Hailsham Edn., Vol. 14, p. 356). According 
to this section if a sum of money is directed to be set apart and directed to be invested 
to produce an annuity interest is payable from the date of the testator’s death. 


CHAPTER XII. 

Of the Refunding of Legacies. 

356. When an executor or administrator has paid a legacy 
Refund of legacv uuder the Order of a Court, he is entitled to call 
paid, under Court’s upon the legatee to refund in the event of the assest 
orders. proving insufficient, to pay all the legacies. 


(w) Hurjeevandasv. Davidas, Perry’s O. C. 54. Bengal, (Times of India, 22nd June 1988, 

(a?) Srimati Nalimbala v. Adm.-General of P* ^ 
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[This is sec. 316 of the Succession Act X of 1865 with the addition of the words ""or administratof\ 
It is in accordance with secs. 135 IdS of the JP rotate and Administration Act V of 1881.] 

The general rule is that an executor who has voluntarily paid a legacy cannot 
call upon the legatee to refund if the assets prove insufficient to pay all the legacies. 
^See sec. 357). This section is an exception to this rule. According to this section 
the executor is entitled to call upon a legatee to refund in case of deficiency of assets 
whfere he has made the payment under compulsion of an action. The same xs 
the law in England, (Halsbury, Vol. 14, p. 278, Hailsham Edn., Vol. 14, p. 360.) 

357. When an executor or administrator has voluntarily paid 

a legacy, he cannot call upon a legatee to refund in 
event of the assets proving insufficient to pay 
all the legacies. 

[This is sec. 31 1 of the Succession Act X of 1865 with the addition of the words ""or administratof\ 
It is in accordance with secs, 136 S 148 of the Probate and Administration Act V of 

This is the general rule that whenever an executor or administrator pays a 
legacy voluntarily and the assets prove insufficient to pay the rest of the legacies, 
he cannot call upon the legatee who has received his legacy to refund. In such a 
case the Court will oblige him to pay the rest of the legacies himself if he is solvent 
from his own moneys and the Court will not permit him to institute proceedings 
against any of the legatees so paid by him to refund( 2 /). When the executor 
becomes insolvent even then the legatee cannot be compelled to refund if the 
estate was in the first instance sufficient to satisfy all the legacies, (Halsbury, 
Vol. 14, p. 278, Hailsham Edn., Vol. 14, pp. 360-861). 

358. When the time prescribed by the will for the per- 
Kefundwhen le- formauce of a Condition has elapsed, without the 

Condition having been performed, and the executor 
of condition within or administrator has thereupon without fraud, 
e”*'und«”®s«tion distributed the assets ; in such case, if further time 
^87. has been allowed under section 137 for the perfor- 

mance of the condition, and the condition has been performed 
accordingly, the legacy cannot be claimed from the executor or 
administrator, but those to whom he has paid it are liable to refund 
the amount. 

[This is sec. 318 of the Succession Act X of 1885 with the addition of the words ""or administrator^. 
It is in accordance with secs. 137 <& 148 of the Probate and Administration Act V of 1881.] 

Under sec. 137 where a legacy is given to A on his performing a condition 
withm a specified time and in default to B, if A fails to perform the condition within 
the time specified, the executor is justified in paying the legacy to B. This section 
provides that in such a case if A was prevented from performing the condition by 
fraud and if further time is given to him under sec. 137 for the performance of the 
condition and if A fulfills the condition within such further time then A can call 
upon B to refund ; that is his only remedy ; he cannot call upon the executor to pay 
the legacy. ^ ^ 

359. When the executor or administrator has paid away 

the assets in legacies, and he is afterwards obliged 
compdiAu^^to^re- ffischar^e a debt of which he had no previous 
fund in proportion, notice, he is entitled to call upon each legatee to 
refund in proportion. 

111 ..-, 

(Sf) Orr‘v. l^aines, 2 Ves. Sen. 194 ; HilKard v. Pulford, (1876) 4 Ch. T). 389. 
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[This is sec. 319 of the Succession Act X of 1865 with the addition of the words ^^or administrator'^ 
It is in accordance with secs. 133 db 148 of the Probate and Administration Act V of 1881.] 

Under sec. 825 it is the duty of the executor or administrator to pay the debts 
of every description before paying any legacy. Sec. 328 requires that all such debts 
as the executor or administrator knows of shall be discharged by him as far as the 
assets will extend. In order to enable an executor or administrator to ascertain the 
debts of the deceased sec. 360 provides for giving of notice. 

If the executor or administrator with notice of a debt has parted with the 
residue of the estate to the residuary legatee he cannot call upon the latter to refund. 
This section provides that when the executor or administrator has parted with the 
residue without notice of a debt, and debts are subsequently discovered which he is 
obliged to pay, he can call upon the residuary legatee to refund. This section 
speaks of refund by each legatee in proportion. But that does not mean all the 
legatees ; the first person to refund would be the residuary legatee if there is a single 
residuary legatee. If there are more than one residuary legatees, they would be 
liable to refund pro rata. If there are no residuary legatees, then the general 
legatees are liable to refund pro rata and lastly the specific legatees, (see secs. 327, 
828 and 880). 

This section speaks of refxmding by legatees, but the same principle would 
apply if the estate is distributed amongst the next-of-kin in case of intestacy. 

The refunding under this section will be of the capital amount only and not 
of interest, (see sec. 865). 

Debt of which he had no Previous Notice. 

Notice at the time of distribution of a mere liability which does not constitute 
a debt does not prevent an executor under this section from subsequently calling 
upon the residuary legatee to refund(2). There must be debt actually due. 

360. Where an executor or administrator has given such 
Distribution of notices as the High Court may, by any general 
rule, prescribe or, if no such rule has been made, 
as the High Court would give in an administration-suit, for creditors 
and others to send in to him their claims against the estate of the 
deceased, he shall, at the expiration of the time therein named for 
sending in claims, be at liberty to distribute the assets, or any part 
thereof, in discharge of such lawful claims as he knows of, and shall 
not be liable for the assets so distributed to any person of whose 
claim he shall not have had notice at the time of such distribution. 

Provided that nothing herein contained shall prejudice the 
right of any creditor or claimant to follow the assets, or any part 
thereof, in the hands of the persons who may have received the 
same respectively. 

[This is sec. 320 of the Succession Act X of 1865 with the addition of the words *’^as the High 
Court may^ by any general rule prescribe or, if no such rule has been made,^ after the word notices. 
It is in accordance with sec. 139 of the Probede and Administration Act V of 1881.] 

Distribution of Assets. — ^This section is based on statute 22 and 23, Viet, 
c. 85, s. 29, Lord St. Leonard’s Act. Prior to the passing of this statute an executor 
was not safe in distributing the assets except under the directions of the Comrt, 
This statute afforded a less expensive remedy and is adopted by the Indian 
Legislature. Rules have been framed by the High Courts under this section. It 

( 2 ) Jervis v. Wolferston^ (1874) L. R. 18, Eq. 18. 
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would be proper for an executor or an administrator, prior to distributing the assets 
amongst the legatees or next-of-kin as the case may be, to give a notice under this 
section inviting all creditors and other claimants of the deceased to send in their 
claims to the executor or administrator within the time specified in such notice. 
The word “distribute’’ covers all payments in discharge of the claims of creditors(a). 
(For form of notice see Form No. 130, Bombay High Court Rules, p. 334). 

On the expiration of the period prescribed in the notice and after satisfying 
the claims (if ajiy) received in pursuance thereof the executor or administrator may 
distribute the assets and in such a case he will not be liable to any creditor of the 
deceased who may apply for the payment of his debt thereafter. The creditor’s 
remedy in such a case is to follow the assets in the hands of the legatees or the next- 
of-kin of the deceased as the case may be. The proviso restricts the effect of the 
notice to the liability of the executor alone( 6). 

If the estate of the deceased is subject to any contingent or future liabilities it 
is the duty of the executor or administrator before distributing the estate amongst 
the legatees or next-of-kin to take a sufficient indemnity from them to meet the 
liabilities whenever they may become due under sec. 344. In case of legacies 
payable at a future date before distributing the assets it is the duty of the executor 
to make a proper provision for such payment when the legacies would become 
payable. In such cases question arises as to what course the executor should 
adopt whether he should invest the amount in the investment authorized and if so 
on whom will the increase or decrease in the value of the securities would fall when 
the legacies become payable or whether the executor should deposit the amount in 
Court. According to the English law prior to the passing of the Administration of 
EstatesAct, 1925, an executor could not by appropriatingtheamount of a pecuniar v 
legacy given to an infant and investing the same in any investment in which 
moneys under the control of the Court ought properly to be involved render 
himself free to distribute the residue without incurring personal liability in respect 
of the legacy, if the fund so created should prove insufficient to pay the legacy in 
full upon the infant’s coming of age(c). By sec. 42 of the Administration of 
Estates Act, 1925, this is changed and it is provided that the personal representative 
of a testator is not to be deemed to have incurred any liability if he invested a 
legacy given to an infant in proper funds or because of his failure to pay or transfer 
the legacy on money into Court. The same law is enunciated by sec. 342 in the 
case of a general legacy payable at a future time. If the legacy is a vested legacy 
payable in future not only the legatee has the right to require it to be invested 
but he can insist in the same being done. 

Proviso. 

The proviso to this section does not create a right but it saves one. The 
expression “ follow the assets ” is commonly used in cases of trust property. A 
creditor has got right to follow the assets in the hands of the legatees. A creditor 
who is vigilent and takes a dividend in an administration suit is not to suffer 
in favour of another creditor who has not been vigilent and has not come forward 
to claim his debt. He has no right to sue the other creditors for Tefund(d). 


361. A creditor who has not received payment of his debt 
Creditor may call Upon a legatee who has received payment 

upon legated to re- of his legacy to refund, whether the assets of the 
^ ‘ testator’s estate were or were not sufficient at the 


(<l) Madhuretdas v. Aaimalt 87 Bom. L. R. 

iM'i Mdimak stipm, 

Trustee v. Woriley, 


<1920; 1 Ch. 29o. 

(d) Kismdas v. Jivatlah 88 Bom. L. R. 864, 
A. I. R. (1936) B. 428. 
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time of his death to pay both debts and legacies ; and whether the 
payment of the legacy by the executor or administrator was 
voluntary or not. 

[This is sec. 321 of the Succession Act X of 1865 with the addition of the words ^^or adminisb atar^^. 
It is in accordance with secs. 140 S 148 of the Probate and Administration Act V of 1881.] 

When a Creditor can compel a Legatee to Refund. 

Ordinarily an unpaid creditor’s remedy is against the executor or administrator; 
he has no right against the legatee. But when an executor or administrator has 
distributed the estate after giving the requisite notice under sec. 360, the executor or 
administrator is exonerated from any personal liability if a creditor subsequently 
turns up and makes a claim. In order to do justice and to avoid the evil of allowing 
the beneficiary to retain a thing which is legally applicable to the payment of the 
debts of the deceased, the Court of equity devised a remedy of following the assets in 
the hands of the beneficiaries and this equitable rule has been adopted in this section. 
A creditor who has not received payment can only call upon a legatee to refund 
whether residuary, general or specific the amount of the legacy to the extent of 
satisfying fully the amount of the debt due to the creditor. A creditor cannot 
compel another creditor who may have received full payment to refund. This 
right of an unsatisfied creditor to follow the assets in the hands of a legatee and to 
compel him to refund is only against volunteers claiming through the legatees ; 
but they have no right against a bona fide purchaser from the legatee, (Halsbury, 
Vol. 14, p. 280, Hailsham Edn., Vol. 14, p. 862). It is a right which can only be 
exercised by a suit and not by levying execution proceedings(e). But if the creditor 
has filed a suit against the testator and pending the suit the testator dies and the 
executor is brought on the record and a decree was passed in favour of the 
creditor, the creditor can exercise the right against the executor who was also a 
legatee under the will by executing the decreef/). The legatee has no defence 
except one of limitation. He cannot plead that the payment was made to him 
voluntarily or under an order of the Court. He cannot also plead that at the time 
when the estate was distributed and the legacy paid there were sufficient assets 
in the hands of the executors or insufficient assets. According to English law the 
^legatee has equitabe defences open to him of laches, acquiescence or other conduct 
which would render it unjust to allow the creditor to assert his right against the 
legatee, (Halsbury, Vol. 14, p. 279, Hailsham Edn., Vol. 14, p. 361). It is submitted 
that under this section such defences are not open to him as the section gives an 
absolute right to the creditor. 

So long as the estate is being administered by the Court, and the assets are 
under the control of the Court, a creditor who has not received payment can come 
in and claim against the fund in Court, (Halsbury, Vol. 14, p. 279, Hailsham 
Edn., Vol. 14, p. 862). A creditor who for some reason or other has been excluded 
from a first dividend and later on has his claim admitted is entitled to have his claim 
satisfied to the extent of the first dividend out of the further assets before any 
further dividend is paid to others(g). 

Remedy of the Legatee who is called upon to refund. — (See commentary 
to sec. 363). 

Limitation. — ^Under Art. 43 of the Limitation Act the period of limitation is 
3 years from the date of payment of the legacy for a claim by the creditor for refimd 
under this section. 

(e) Jay Chandra v. Naba Chandra, 84 C W. M 209. 

N, 761. (g) Snee v. Prescott, 1 Atk. 246. 

(/) Chokkalingham v. Raman, A. I. R. (1946) 
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362. If the assets were stifficient to satisfy all the legacies 
When legatee, at the time of the testator’s death, a legatee who 

peiied**^^ °refMd received payment of his legacy, or who has 

under section 861 , been Compelled to refund under section 361, cannot 
psud'**m°^f^ *^to oblige one who has received payment in full to 
refund. refund, whether the legacy were paid to him with 

or without suit, although the assets have subsequently become 
deficient by the wasting of the executor. 

[This is sec, 322 of the Succession Act X of 1865 and sec. 141 of the Probate arid Administration 
4.ct V of 1881. The word ^'‘administrator’'' does not appear in this section^ hut it appears to he 
omitted by ooersight.'l 

The law in England, is that when the executor is solvent a legatee who has 
been voluntarily paid cannot be called upon to refund at the instance of an unpaid 
legatee. Where the executor becomes insolvent, and the estate was sufficient in the 
first instance to satisfy all the legacies then also the legatee cannot be compelled to 
refund, (Halsbury, Vol. 14, p. 278, Hailsham Edn., Vol. 14, pp. 360-361). This 
section lays down the same law ; the remedy of the unpaid legatee is only against 
the executor if the assets were originally sufficient to satisfy all the legacies and the 
deficiency arises subsequently by the wasting of the executor. 

Similarly as between residuary legatees where one has received his share of the 
residue, the others cannot call upon him to refund if the estate is subsequently 
wasted by the executor(li). 

363. If the assets were not sufficient to satisfy all the 
When unsatisfied l®g^cies at the time of the testator’s death, a legatee 

legatee must first who has not received payment of his legacy must, 
exerator.jfM^^ before he can call on a satisfied legatee to refund, 
first proceed against the executor or administrator 
if he is solvent ; but if the executor or administrator is insolvent or 
not liable to pay, the imsatisfied legatee can oblige each satisfied* 
legatee to refund in proportion. 

[Tfife is sec. 3Z3 of the Succession Act X of 1865 tvUh the addition of the words “ or Administra- 
tor . It is in accordance with secs. 142 & 148 of the probate and Administration Act V of 1881.] 

When a “ Legatee ” can compel another Legatee to Refund. — 
legatee can compel another legatee to refund only in two cases : — 

(a) Under this section : — If the assets were not originaUy sufficient to satisfy 
all the legacies an. unsatisfied legatee must first proceed against the executor, if he is 
solvent, for the payment of his legacy. If the executor is insolvent or not liable to 
pay, the unsatisfied legatee may compel a satisfied legatee to refund in proportion. 

by such sum as the satisfied legatee ought to have been reduced if the estate had 
been properly administered. A legatee who has not received payment under this 
section would include a legatee who has been compelled to refimd. 

section 358 Where a legacy is conditional and the time pre- 
scrihed for the performance of the condition has elapsed and the executor has 
dismbuted the estate and further time has been given to the legatee to perform the 
condition, because he was prevented from performing the condition by fraud and 
the ^ndition IS performed, the legatee may compel the other satisfied legatees 
to refund^ He capnot sue the executor. ^ 


(h) Peterson v. Peterson^ I#* R. a Eq. Ill, 
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364. The refunding of one legatee to another 
Limit to refun- shall not exceed the sum by which the satisfied 
wanothcr.^ Icgacy ought to have been reduced if the estate 
had been properly administered. 

Illustration, 

A has bequeathed 240 rupees to B, 480 rupees to C, and 720 rupees to D. The assets 
are only 1,200 rupees and, if properly administered, would give 200 rupees to B, 400 rupees 
to C, and 600 rupees to D. C and D have been paid their legacies in full, leaving nothing 
to B. B can oblige C to refund 80 rupees, and D to refund 120 rupees. 

\This is sec, 324 of the Succession Act X of 1865 and sec, US of the Probate and Administration 
Act V of 1881,] 

The limit of refunding by one legatee to another is pro rata on the same 
principle as abatement. 

RefundiDjT to be 365. The refunding shall in all cases be 
without interest. without interest. 

[This is sec, 325 of the Succession Act X of 1865 and sec, 144 of the Probate and Adminisltation 
Act V of 1881,] 

The refunding shall be of the capital amount only and mot of any interest 
realized by the legatee(i). 


366. The surplus or residue of the deceased’s property, after 
Residue after payment of debts and legacies, shall be paid to the 
be'Sidto?^®sXaS residuary legatee when any has been appointed by 

legatee. the wilh 

[This is sec, 326 of the Succession Act X of 1865 and sec, 145 of the Probate and Administration 
Act V of 1881,] 

Residuary Legatee. — ^After all the debts and legacies ai’e paid the executor 
must pay the surplus or residue to the residuary legatee (if any) appointed by the 
will. “A residuary legatee has a right to insist that in the course of the first year 
after the testator’s death the executor shall, if it be possible, pay the debts, legacies, 
and funeral and testamentary expenses so that the clear residue may be ascertained 
and paid over to him ”( j), or if he has a life interest it may be secured for the 
benefit of the persons successively entitledC^;). 


Transfer of assets 
from British India 
to executor or ad- 
minivstrator in coun- 
try of domicile for 
distribution. 


367. Where a person not having his domicile in British India 
has died leaving assets both in British India and in 
the country in which he had his domicile at the time 
of his death, and there has been a ^ant of ;probate 
or letters of administration in British India with 
respect to the assets there and a grant of adminis- 
tration in the country of domicile with respect to 
the assets in that country, the executor or administrator, as the 
case may be, in British India, after having given such notices as are 
mentioned in section <i60, and after having discharged, at the 
expiration of the time therein named, such lawful claims as he knows 
of, may, instead of himself distributing any surplus or residue of the 
deceased’s property to persons residing out of British India who 
are entitled thereto, transfer, with the consent of the executor or 


(i) Jerois V. Woiftrston, (1874) L. R. 18, Eq. Ganoda v. NaHni, SS ^ fiS. 

^ ^ 13 ^ (k) Wighttoick v, Lordy 6 H. L. C. 217. 

(j) Mcleod V. Sorabjiy 7 Bom. L. R. 755 ; 
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administrator, as the case may be, in the coimtry of domicile, the 
surplus or residue to him for distribution to those persons. 

\This is sec» 326 A of the Succession Act X of 1865 and sec* 145 A of the Probate and Adminis- 
tration Act V of 1881*1 

If a person whose domicile is not in British India dies lea ving assets at two 
places, vi%*i in the country of his domicile and also in British India, then this section 
gives to the Indian executor or administrator two courses, (1) he may distribute the 
surplus amongst the persons entitled thereto according to the law of domicile o (2) 
he may transfer the residue to the representative of the deceased in the country of 
domicile. 


CHAPTER XIII. 

Of the Liability of an Executor or Administrator for Devastation. 

368. When an executor or administrator 
eutor^of\tota- misapplies the estate of the deceased, or subjects it , 
tation damage, he is liable to make good the loss 

tation. damage so occasioned. 

Illustrations* 

(i) The executor pays out of the estate an unfounded claim. He is liable to make 
good the loss. 

(U) The deceased had a valuable lease renewable by notice which the executor neglects 
to give at the proper time. The executor is liable to make good the loss. 

(Hi) The deceased had a lease of less value than the rent payable for it, but terminable 
on notice at a particular time. The executor neglects to give the notice. He is liable to 
• make good the loss. 

[This is sec* 327 of the Succession Act X of 1865 and sec* 146 of the Probate and Administration 
Act V of 1881*1 

Liability of Executors or Administrators for Devastation. 

An executor or administrator is in a sense a trustee and for all breaches of 
trust he is personally liable. This section makes an executor or administrator 
personally liable in two cases. — 

(а) For maladministration, i.e*, when he misapplies the estate of the deceased 
and 

(б) For wilful default, i*e*^ when he subjects it to loss or damage. 

There is a third case provided in section 369 which makes the legal representa- 
tive personally liable for negligence^ Le*^ if he neglects to get in any part of the 
property. (For acts of negligence see conunentary to sec. 369). 

The violation of these duties is termed ^^devcistaviV^ The term devastavit 
applies to the misapplication of the estate as well as to maladministration. A suit 
on devastavit is a legal right of action and Art. 120 of the Indian Limitation Act 
applies(Z), (Halsbury, Vol. 14, p. 820). 

Two principal rules, however, must be borne in mind before an executor or an 
administrator can be made liable for devastation : — 1st, that the Court is extremely 
liberal in making every possible allowance and cautious not to hold executors or 
administrators liable upon slight grounds, because that would deter persons from 
undertaking these offices ; 2nd, that care must be taken to guard against an abuse 
of their trustfm). 

Counsers advice will not protect an executor or administrator against liability 
for devastiwit* The Court will proceed not upon what advice the executor got but 
upon the merits of the acts he has done. “ If under the best advice he could 

tfiCons V, WarmoU, (1907) 2 K. B, 350. (m) PoweU v. Evans^ 5 Yes. 843. 
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procure he acts wrongly it is his misfortune, but public policy requires that he 
should be the person to suffer.”(w). 

{A) By Maladministration : 

What are Acts of Devastavit by maladministration : 

(а) Payment of debts otherwise than rateably and in due order of payment. 

(б) Payment of legacies without providing for the payment of debts, 

(c) Payment of claims which the legal representative has no right to pay, 
e.g,y where an executor paid Rs. 100 to a physician who had attended on 
the testator without any fees for many years(o). 

(d) Mixing up the moneys of the estate with his personal moneys in bank(p). 

(e) Payment to a legatee of a sum greater than warranted by the existing 
state of assets. 

(/) Collusively selling the goods of the deceased at an imdervalue(g). 

(g) Applying estate money in undue funeral expenses of the deceased(r). 

(h) Lending moneys of the estate on personal security(5). 

(i) Allowing moneys of the estate not required for immediate purposes 
unproductive in the bank(i). 

(j) Investing moneys belonging to the estate in unauthorised investments(w). 
What are Not Acts of Devastavit : 

(а) An executor pays a debt proved to be justly due but which is barred by 
the law of limitation. This is not a devastavit^ because an executor is not bound to 
plead Iimitation(u). It would be a devastavit if the executor pays a debt which has 
been, judicially declared to be barred by limitation(w;). 

(б) An executor has authority to compound a debt due to the deceased and 
will not be charged for devastavit if he has exercised his discretion honestly and 
fairly in giving time to a debtor, although loss may result from delay(a7). 

(c) An executor is not bound to effect insurance and if the goods of the 
^ testator are lost by fire, he is not responsible( 2 /). 

(J5) By Subjecting the Estate to Loss or Damage, 

Under English law before the Judicature Acts there was a difference between 
executors and trustees as regards the personal liability for the loss of assets. 
Trustees were unknown to common law and equity never held them liable for loss 
of trust property due to inevitable accident. But the executors were known to 
common law and his liability was placed on the same footing as that of a bailee. 
But equity treated him with some lineancy and would not charge him for loss of 
assets come to his hands unless some wilfol default was proved against him. A 
person is not guilty of wilful default unless he knows that he is committing and intends 
to commit a breach of his duty or is recklessly careless in the sense of not caring 
whether his act or omission is or is not a breach of his duty( 2 ). City Equitable Fire 
Insurance was the case of the liability of the directors of a company but the principle 

(n) Doyles. Blake, 2 Sch. & Lef. 2Zl ;Be {v) Norton v, Frecker, 1 Mk, 52Q. 

Knighfs Trusts, 29 Beav. 49. (w) Midgley v. Midgky, (1893) 3 Ch. 282. 

(o) ShaUcToss v, Wright, 12 Beav. 505. (sc) Be Houghton, (1904) 1 Ch. 622 ; Chidam- 

(p) In re He Cowie, 6 Cal. 70 ; Tulsamma v. bara v. Krishnctsami, 39 Mad. 365 ; see 

Venkatasuhbayya, 48 Mad. 697. contra Khusruhai v. Hormajsha, 17 Bom. 

(q) Bieev. Gordon^ 11 Beav. 265. 637. 

(r) Stackpoole v. Stackpocle, 4 Dow. 227. (y) Fry v. Fry, 27 Beav. 146. 

(s) Holmes V, Hring, 1 Cox. 1. (js) Be City Equitable Fire Insurance, (1925) 

(t) Moyle V. Moyle, 2 Russ. & M. 710. Ch. 407. 

(«) In re Fawcett, (1940) 1 Ch. 402. 
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laid down in that case was applied to trustees in Re Munton{a) and Re Vickery^p)^ 
(see Hanbury, Modern Equity, pp. 316-317). 

A devastavit under this head arises in respect of the following acts : — 

{a) An executor has a lease for years determinable on the life of A which 
is worth £200. The executor does not sell it but keeps it and A dies in a short time. 
This is devastavit and the executor must make up for the value, for it was his own 
fault that he would not sell it(c). 

(b) A debt is payable on demand with interest. The executor does not pay it 
though he has sufficient funds and a decree is passed with interest and costs. This 
^s devastatoit for interest and costs(d). 

As regards the personal liability of an executor for merely retaining the invest- 
ments in which he finds the estate moneys at the time when he took over charge the 
law stands thus. — ^In respect of investments not authorized as provided in secs. 34*1 , 
342 and 345 it is the duty of the executor to convert the unauthorized securities 
into authorized securities within one year from the date of the death of the testator. 

If he allows them to remain he is liable for the loss arising therefrom, however 
prudent he might think the investment to be(e). If by the will the executors are 
authorized to retain the investments of the testator the executor is not liable to 
make good the loss through the fall in value of the security, provided in so doing he 
has acted honestly and prudently. (Hanbury, Modern Equity, p. 250). 

As regards the investments authorized by sec. 20 of the Indian Trusts Act» 
the investment that has given rise to litigation is the investment on the mortgage 
of immoveable property. The executor should always obtain a report as to the 
value *of the property and he shoxild never advance more than two-thirds of the 
value stated in che report. 

As regards the personal liability of the executor for admission of assets to 
the creditor the English doctrine of admission of assets is not applicable to India. 

If therefore the executor enters into an agreement with the creditor of the de- 
ceased to give time to the executor to pay off the liability and as consideration 
gives security of the estate or agrees to pay a higher rate of interest, the personal 
liability of the executor will depend on the facts of each case, the question to be 
considered by the Court being whether the executor has done so and to what • 
extent the creditor has agreed(e^). 

Personal Liability of Executors for failure of Bankers. — ^With regard 
to losses sustained by the failure of bankers with whom the executor has deposited 
the moneys the rule is that when the money is deposited by the executor from 
necessity or from common usage, the executor will not be responsible for the loss(/) 
(Williams on Executors, 12th Edn., pp. 1192-1193). But he must deposit the 
testator’s moneys on a distinct and separate account. If he mixes up the testator’s 
moneys wi^ his own in his personal bank account and if the banker fails, the 
executor will be liable for the loss(g). The beneficiary will have a charge on the 
full amount remaining in the bank in the mixed account in preference to the personal 
claim of the executor for his amoTmt(A). 

In allowing the moneys to remain deposited with a banker the executor must 
act as a man of ordinary prudence. If he allows a considerable portion of the assets 
of the testator unproductive in the hands of a banker and the banker fails, the 
executor will be personally liable(^). Under sec. 30 of the Indian Trusts Act the 
trustees are not Cable for losses due to the default of any banker, broker or other 

(1927) 1 Ch. 262. (c^) Sir Jamshedjee Je^eebhoy v. Sorabjee 

(1981) 1 Ch. 572. Byramjee, (1940) Bom. 534 (P, C.), 

PhUlim PMLlips, 2 Freem. 12; Fry v. (/) Churchill v. Hobsm^ 1 P. Wms. 248. 

J5V^,27 Bea^ 144. (^) Wren v. Kirton, 11 Ves. 877. 

m Smmnv. J^erard,2 Lev. 40. . (h) Be Baliett^s JEstate, C. B, 696. 

.44^02, 86 Bom. L. R. 1155. (i) Moyle v. Mayle^ 2 Russ. & M. 710. 
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person in whose hands any trust property may be placed unless such loss is caused 
by the trustees own wilful default. If the trusteeis only guilty of an error of judge- 
ment it does not amount to wilful default^). 

Devastavit of Co -executor. — devastavit by one of two executors or 
administrators will not charge his companion provided he has not intentionally or 
otherwise contributed to it. It is, however, the duty of all the executors to watch 
over and if necessary to correct the conduct of each other(&). Under ordinary 
circumstances an executor will not be responsible for the assets come to the hands 
of his co-executor. But where an executor possessing assets hands them over to his 
co-executor and they are misapplied by the co-executor, the executor who so hands 
them over will be answerable for their misapplication, unless he can show a good 
reason for having so acted(Z). Generally an executor is liable for the devastavit of 
his co-executor, when by any act done by him any part of the estate comes to the 
hands of his co-executor and is misapplied by him. Again one executor is not 
answerable for the receipt of the other, merely by taking probate, permitting the 
other to possess the assets and joining in acts necessary to enable him to administer. 
The established rule, however, is that it is the duty of all the executors to watch 
over, and, if necessary, to correct the conduct of each other and that if he stands 
by and sees a breach committed by his co-executor, he becomes responsible(7n), 
(Williams on Executors, 12th Edn., pp. 1194-1199). 

One executor has independently of his co-executor a full and absolute contro 
over the estate of the testator. One executor has power to give a valid receipt for 
money received by him and the receipt will be binding on the co-executors and will 
be a sufficient discharge to the person paying the money. If, therefore, an executor 
join with a co-executor in a receipt he does a wanton and unnecessary act and the 
rule is that if executors join in giving receipts, they are all answerable for the 
amount of the money received though one of them may have received the moneys. 
In this respect the case of a trustee is different. If trustees join in giving a receipt 
and only one receives the money the other is not answerable because his joining in 
the discharge is necessary, one trustee not being competent to give a valid receipt(?^)- 

The liability of an executor for joining in giving receipts frequently came into 
question before the Courts and the same has been considerably modified by later 
decisions. Lord Eldon in Walker v. Symond${o), laid down as follows : — “Though 
one executor has joined in a receipt, yet whether he is liable shall depend on his 
acting. The former was a simple rule joining should be considered as acting, 
but now joining alone does not impose responsibility. The distinction with respect 
to mere signing appears to be this — that if a receipt be given for the purpose of form, 
then the signing will not charge the person not receiving ; but if it be given under 
circumstances purporting that the money, though not actually received by both 
executors, was under the control of both, such receipt shall charge ; and the true 
question in all these cases seems to have been, whether the money was under the 
control of both executors ”(p). 

The rules respecting co-executors are equally applicable to co-adminis- 
trators(g). 

Liabuity of exe- 369. WhcD, an exccutor or administrator 

cutor or adminis- occasious a loss to thc estate by neglecting to get 
t^get in any^ pirt in any part of the property of the deceased, he is 
of property. liable to make good the amount. 

(j) In re Vickery, (1931) 1 Ch. 572. (o) 3 Sw. 63. 

(k) Satya Kumar v. Satya Kripal, 10 C, L. (p) Joyv, Campbell, 1 Sch. & Lef. 341. 

J, 508. (q) Willand v. Fenn, cited in Jacomb v. Bar- 
it) Townsend V, Barber, 5 Dick, S&6, wood, 2 Ves. 267; Lees v. Sanderson, 

(m) Lincoln v. Wright, 4 Beav. 427, Sim. 28. 

(n) Ex-parte Belchier, Amb. 219. 
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Illustrations. 

(i) The executor absolutely releases a debt due to the deceased from a solvent person 
or compounds with a debtor who is able to pay in full. The executor is liable to make 
good the amount. 

(ii) The executor neglects to sue for a debt till the debtor is able to plead that the 
claim is barred by limitation and the debt is thereby lost to the estate. The executor is 
liable to make good the amount. 

[This is sec. 328 of the Succession Act X of 1865 and sec. U7 of the Probate and Administration 
Act V of 1881.] 

Liability of Executor or Administrator for Devastation by Negli- 
gence. — ^This section makes the executor or administrator personally liable for a 
devastavit if loss is occasioned by his improperly neglecting to call in and convert 
into money the estate of the deceased or in allowing the assets to remain outstanding 
in an improper state of investment or where loss occurs to the estate by his delay in 
taking proceedings against a debtor and the debtor is enabled to plead limitation 
or if he allows debts bearing interest to run on when he has assets in hand sulUcient 
to discharge them or if a debt is lost by delay on the part of the executor or adminis- 
trator in taking proceedings and the debtor becomes insolvent or when he fails 
to recover rents(r), (Williams on Executors, 12th Edn., pp. 1185-1186). 

Liability of Executor to account on the footing of Wilful Default. — 
In an administration action there are two forms of accounts directed to be taken by 
the Commissioner in equity one is called ^‘common account” and the other is called 
“account on the footing of wilful default.” Where the decree is made for general 
administration the accounts usually directed to be taken by the Commissioner are :- 

(а) An account of the debts left by the deceased. 

(б) An account of the funeral expenses. 

(c) An account of the legacies left by the will of the deceased. 

(d) An account of the moveable and immoveable properties came to the 
hands of the executor. 

{e) An account of the costs payable out of the estate of the deceased. 
(See Form N S3 of the Bombay High Court Rules at p. 249). 

To this is usually added 

(/) An account of the administration of the properties come to the hands 
of the executors or administrators. 


These are common forms of accounts.- In these forms of accounts it is not 
necessary to adduce proof of waste, devastation or misappropriation(^). In these 
forms of accoimts a beneficiary is not permitted to charge the executors or adminis- 
trators with anything beyond his actual receipts. He cannot be allowed to show 
that the executor or administrator failed to get in some part of the estate of the 
deceased under sec, 869. But he can be charged for maladministration under 
sec. 868, e.g., with regard to improper payments. He may also be charged with 
interest if he has retained a large balance unproductive in his hands or in bank, 
(See Ashburner’s Equity, 2nd Edn., p. 144.) 

In order to obtain an account on the footing of wilful default, the beneficiary 
or cestui que trust must allege and prove at least one instance of wilful default. It 
must be alleged in the pleading and proved at the trialC^), (see DanielFs Chancery 
Practice, p. 359). The words “wilful default ” imply either a consciousness of 
negligence or a breach of duty or a recklessness in the performance of duty(w). 
Wilful default is a negative breach of trust(t?), whereas devastavit is a positive 


a Tebbs V. Carpenter, 1 Madd. 290. 

Baldkbala Jadunath, 57 Cal. 1658. 

(t> Makomed v, Aishabai, 36 Bom. I,. R. 1155, 
(u) In re Vickery, Vickery v. Stephens, (1931) 


1 Ch. 572. 

(») Shirinbai v. Sir Naoroji, 37 Bom. L. R, 
946 at 952. 
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breach of trust. Where the judgment at the hearing did not contain a direction as 
to taking account on the footing of wilful default from the defendant, the plaintifp’s 
remedy on subsequent discovery of neglect or default by the defendant was to 
institute another action. But this rigour of the rule is now not so strict and the 
modern practice is that if a cestui que trust has charged wilful default in his pleadings 
but has not obtained judgment on that footing, the Court can at any stage of the 
proceedings order an account to be taken on that footing if evidence of wilful default 
is adduced(« 2 j), (see Ashburner’s Equity, p. 145; Baniell’s Chancery Practice, p. 1018) 

An account on the footing of wilful default can be taken in two ways. It may 
be (a) general account, i.e,, an account may be directed generally to be taken on 
the footing of wilful default even if one or two instances of wilful default are proved 
or (b) the Court may direct special inquiry with regard to the particular transaction 
in respect of which wilful default is charged. 

Limitation. — Sec. 10 of the Indian Limitation Act applies to suits by cestui 
que trust against trustees when the suit is — 

(a) for the purpose of following trust property vested in trust for any 
specific purpose, or 

(b) for the proceeds thereof, or 

(c) for an account of such property or proceeds. 

Unless, therefore, a suit falls within the class mentioned in the section it is 
liable to be barred by one or other of the articles in the second Schedule of the Act, 
To claim the benefit of sec. 10 the suit must be in relation to the property vested in 
the trustee for any specific purpose. If the object of the suit is not to recover any 
property in specie but to have an account of the general administration of the estate 
it must be brought within six years from the time when the plaintiffs right to 
demand it arose(a?). In order that sec. 10 may apply it must be determined first 
whether upon the terms of the will there was a trust imder which the property had 
become vested in the executors for a specific purpose and secondly with reference 
to the frame and scope of the suit whether it is to follow in the hands of the executor 
the property which had become vested in him for the specific purpose. If the suit 
is for general accounts pure and simple against an executor it cannot be treated as a 
suit for the purpose of following the trust property or for an account thereof. 
Such a suit is governed by Art. 120(t/). It may be mentioned that the words “or 
for an account of such property or proceeds” were added to sec. 10 by Act IX of 
1908 ; but that makes no difference and that only six years accounts can be required 
under Art. 120(;s). 

Sec. 10 does not also apply to suits for damages for breach of trust. It does 
not apply to suits for damages on the footing of wilful default. A claim for 
damages on the footing of wilful default is not one to follow the trust fund and is not 
saved by sec. 10. A claim for damages for breach of trust is governed by Art. 120 
and the time runs from the breach and not from the date of the consequent loss(a). 
A claim for account on the footing of wilful default is governed by Act 120 and 
sec. 10 of the Limitation Act will not apply(5). 

In England also claims for damages based on devastavit or for accounts on the 
footing of wilful default are barred after six years(c). The only suits that are not 
barred are suits charging fraud or fraudulent breach of trust by trustees. 

(w) Ayeshahai v, Ehrahim, 32 Bom. 364. (a) ^Shirinbai v. Sir Navroji Vakil ^ 37 Bom. 

(ai) Saroda v. Brojo Nauth, 5 Cal. 910. L. R. 947. 

(y) Barada Proshad v. Gojendra, 13 C. W. N. (6) Official Trustee *v. Mrs^ Raiburn, (1940) 

559. Rang. 273 at p. 814. 

(z) Ayeshahai v. Ehrahim, 32 Bom. 565; (c) iaconsv. TTamaZZ, (1907) 2 K. B. 350; Jn 

Tholasingam v. Vedachalla, 41 Mad; 319; Re Richardson, (1919) 2 C3i. 50; Re 

Dtfraivelluv. Coday, I. R.(1922)M. 409. Croyden, 55 Solr. Journal 682. 
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PART X. 

Succession Certificates. 

370. (1) A succession certificate (hereinafter in this Part 

referred to as a certificate) shall not be granted 
Restriction on under this Part with respect to any debt or security 
Sr thkp'^^^ to which a right is required by section 212 or 
section 213 to be established by letters of adminis- 
tration or probate : 

Provided that nothing contained in this section shall be deemed 
to prevent the grant of a certificate to any person claiming to be 
entitled to the effects of a deceased Indian Christian, or to any part 
thereof, with respect to any debt or security, by reason that a right 
thereto can be established by letters of administration under this 
Act. 

(2) For the purposes of this Part, “security” means — 

(а) any promissory note, debenture, stock or other security 
of the Central Government or of a Provincial 
Government ; 

(б) any bond, debenture, or annuity charged by Act of 
Parliament on the revenues of India ; 

(c) any stock or debenture of, or share in, a company or 
other incorporated institution ; 

(d) any debenture or other security for money issued by, 
or on behalf of, a local authority ; 

{e) any other security which the Provincial Government 
may, by notification in the Official Gazette declare 
to be a security for the purposes of this Part. 

[Clause {1) is sec. 1(4) of the Succei>sion Certificate Act VII of 1889. The Proviso is sec* 6 of 
the Native Christian Administration Act, Clause 2 is sec. 3(2) of the Succession Certif kale Act VII 
of 1889. The words "^Provincial Governmenf^ in 2(e) were substituted for the words “ Governor 
General in CoundV^ by Government of India Adaptation of Indian Laws, order 1937.] 

Certificate when Essential. 

This section enacts that a Succession Certificate cannot be granted in cases 
where sections 212 and 213 are applicable, i.e., that where the law requires probate 
or letters of administration to be compulsory. Sec. 212 does not apply to the cases 
of intestacy of Hindus, Muhammadans, Buddhists, Sikhs and Jainas or Indian 
Christians. Sec. 213 does not apply to cases of wills of Muhammadans, or to cases 
of wills of Hindus, etc., except those falling under sec. 57 clause (c). The proviso 
makes exception in cases of Indian Christians. Therefore a succession certificate 
under this Part of the Act can only be granted in the following cases: — 

(a) When the grant of probate or letters of administration is not compul- 
sory under secs. 212 and 213. 

(?>) When the deceased is an Indian Christian. 

(c) When the deceased is a Muhammedan. 
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(d) When the deceased is a Hindu and has left a will, and probate of such 
will is not compulsory under sec. 57 {d). 

{e) In cases of joint family property under Hindu law. A member of a 
joint Hindu family who gets the property by right of survivorship 
and not as an heir can apply for succession certificate in respect of 
shares of joint stock companies standing in the name of the deceased 
coparcener(e). 

Object of Certificate. 

The Preamble to the Succession Certificate Act VII of 1889 was as follows : — 
“Whereas it is expedient to facilitate the collection of debts on succession and afford 
protection to parties paying debts to the representatives of deceased person.” The 
object, in re-enacting this Part, is to facilitate the collection of debts and not to 
enable the parties to litigate questions of disputed title (/) ; the grant of certificate 
does not determine any question of title or decide what property does or does not 
belong to the estate of the deceased(g) ; it merely enables the party to whom the 
certificate is granted to collect any debt or security belonging to the deceasedC/^)* 


Joint Certificate. 


In case where more than one person applies for certificate, a joint certificate 
may be granted to both, if their interests are identical(^). The grant of a joint 
certificate is not illegal(j). When the succession certificate is granted to two or 
more persons jointly and one of them dies the certificate becomes inoperative 
and the survivor cannot exercise the power. In such a case the certificate must be 
first revoked before another certificate is granted(&). There may be some 
inconvenience to grant a joint certificate but sec. 878(4) does not debar the issue of a 
joint certificate to rival claimants(Z) ; though the Bombay High Court has held a 
contrary view(m). But if the interests of the claimants are not identical a joint 
certificate should never be granted, nor should the Court give certificate to each 
claimant to enable him to collect the debts according to his share, but the Judge 
should exercise his discretion to grant the certificate to that person who shall 
appear to be best entitled(n). In determining, the right of the rival claimants, 
the Court should not enter on the determination of intricate questions of law or 
of fact, but should issue a certificate to the person who has prima facie the clearest 
title to the succession and to leave the other to establish his title by a regular 
suit(o). It is not permissible to grant a certificate in fractions to two or more 
persons(p). Also, the Court should not inquire whether the debt is really due(g). 
It is also essential that the Court should hold some inquiry as to the right of the 
rival claimants to the certificate(r). In Kalidas v. Bai Mahali{s), the executors of 
the will of a Hindu, without proving the will, applied for certificate, which was 
opposed by the widow and the Di^ict Judge summarily rejected the application 
of the executors, but the High Court remanded the case. On an application for 
certificate if a will is set up, the Court has jurisdiction to try the question whether 
or not there is a will, and the Court may determine an oral will(Z). 

A 


( d) Dave v. Bai Paroati, 18 Bom, 608. 

(e) Banwati Lai v. Maksudan Lah 52 All. 
252; In the goods of Bai Mukand, A, I. 
R. (1930) A. 82. 

(/) Prankisto v. Nohodip, 8 Cal. 868. 

(g) Gunindra v. Jugmala, 30 Cal. 581 ; Baja 
of Kalahasti v. Achigadu» 17 M. L. J. 367. 

(h) Waselun Huq v. Gowhuroonissa^ 10 W. R. 
105. 

{t) Narayanasamiy. Kuppusa/mif 19 Mad.497. 

(j) Bam Raj v. Brij Nath, 35 All.^ 470.^ 

(k) Sukumar Deb v. Bina Pani Mtijumdar, 
(1941) 2 Cal. 311. 


(Z) Daw Ohon v Daw Saw, (1987) Ran, 403. 

(m) Lonachand v. Uttamchand, 15 Bom. 684. 

(n) Rani Raisunissav. Rani Khujunmssa, 4 
B. L. R. (a. c.) 149. 

(o) Surfoji V. KamaksMamba, 7 Mad. 452 ; 
Jamnabai v. Hastuhai, 11 Bom, 179. 

(p) Abdul Gafar v. Jaraydbi, 31 Bom. L. R. 
1093. 

(g) Kashi v. Parhhu, 28 Bom. 119. 

(r) Balmakund v. Kundan, 27 All. 452. 

(5) 16 Bom. 712. 

(t) Janki v. Kalla, 31 All. 236 ; Achutan v. 
Ckenotti, 22 Mad. 9. 
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No decree will be passed against a debtor of a deceased person, unless the 
provisions of section 214 are complied with. If the suit is dismissed for non- 
compliance with the provisions of that section but if a certificate is produced before 
the Appeal Court, the case may be remanded(w). But a receiver appointed in an 
administration suit is not required to obtain a succession certificate to recover a 
debt due to the estate of which he is appointed receiver(t^). 

Sub-Section (2). 

This sub-section defines the word ‘‘Security’\ In sub-section (1) the words 
“debt or security” are used. The word ‘‘debt” is to be construed according to 
the construction put on the same word in sec. 21 4. (See commentary at pp. 894-308). 
Hence a succession certificate “can be granted in respect of a share in the joint 
stock company, (zo). But provident fund is not a debt or seeurity(aj). 

371 • The District Judge within whose jurisdiction the 
deceased ordinarily resided at the time of his death, 
ur^s^^tion time he had no fixed place of residence, 

l^aat^Litifjcafce. the District Judge, within whose jurisdiction any 
part of the property of the deceased may be found, 
may grant a certificate under this Part. 

[This is sec. 5 of the Succession Certificate Act VIZ of 1889.] 

Jurisdiction.— Subject to the provisions of sec. 370 a District Judge has 
jurisdiction to grant a certificate under the following two cases : — 

{a) If the deceased at the time of his death resided within his jurisdiction. 
The term residence denotes the place where an individual eats, drinks and sleeps or 
where his family or servants eat, drink and sleep. It is not identical with owner- 
ship(2/). 

[h) If the deceased had no fixed place of residence, when he has left property 
within his jurisdiction. The expression “had no fixed place of residence” means 
has no fixed place of residence in British India(;s). The property referred to in 
this section means the property belonging to the deceased. If the applicant 
claims the property as belonging to him, though standing in the name of the 
deceased, no application will lie under this section(a). It is in respect of assets in 
British India that the certificate is granted{6). 

Grant of certificate by High Courts. — ^Before the passing of the Act XVIII 
of 1929 applicationsrfor succession certificate could not be made to the High Courts 
as the definition of “District Judge” in the General Clauses Act did not include a 
High Court Judge. By Act XVIII of 1929 “District Judge” means the Judge of 
a principal civil court of original jurisdiction which means a High Court Judge on 
its ordinary original civil jurisdiction side, and the grant of a succession certificate 
can now be made by High Court(c). As the Allahabad High Court and Nagpur 

(u) Chidlan Singh v. Madho Singhs 19 C. W. ( 2 ) Amar Singh v. Sham Singh, A. I. R. 

N. 794. (1985) L. 646. 

(o) Anil Chandra v- Indian Economic Insu* {a) Mathura Prasad v. Shri Kedar Nath, A. I. 

ranee Co. Ltd., (1941) 2 Cal. 221. R. (1948) A. 803. 

[w) Thenappa v. Indian Overseas Bank, A. I. , (&) Mir Ibrahim v. Ziardniasa, 12 Bom. 150. 

R. (1948) M. 748 ; 18 Com. Cas. 202. (c) In re Kuppaswami Nayagar, 58 Mad. 

(iu) As^am Bengal Bailiway v. Atul Chandra, 287 ; In re LoEhmidas Bhanji, (Bombay 

65 C. L. J. 259; 41 C. W. N. 524; A. I. Law Journal Sept. 1930, p. 192) ; In the 

R. (1987) C- S14, goods of Bholanath Pal, SB Cal. SOI; Be 

{y) Kumud v. Bai JaUndta, 18 C. L. J. 221. Estate of AroonacheUem, 9 Rang. 205, 
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High Coiirt do not possess original civil jurisdiction they cannot grant a suc- 
cession certificate(£i). 


372. (1) Application for such a certificate shall be made 

to the District Judge by a petition signed and 
certmoate!*'*” Verified by or on behalf of the applicant in the 
manner prescribed by the Code of Civil Procedure, 
1908, for the signing and verification of a plaint by or on behalf of a 
plaintiff, and setting forth the following particulars, namely : — 

(a) the time of the death of the deceased ; 


(b) the ordinary residence of the deceased at the time of 
his death and, if such residence was not within the 
local limits of the jtirisdiction of the Judge to whom 
the application is made, then the property of the deceased 
within those limits ; 


(c) the family or other near relatives of the deceased and 
their respective residences ; 

(d) the right in which the petitioner claims ; 

(e) the absence of any impediment under section 370 or 
under any other provision of this Act or any other 
enactment, to the grant of the certificate or to the 
validity thereof if it were granted ; and 

(/) the debts and securities in respect of which the certi- 
ficate is apphed for. 


(2) If the petition contains any averment which the person 
verifying it knows or beheves to be false, or does not believe to be 
true, that person shall be deemed to have committed an offence 
under section 198 of the Indian Penal Code. 


(3) Application for such a certificate may be made in respect 
of any debt or debts due to the deceased creditor or in respect of 
portions thereof. 

[This is sec. 6 of the Succession Certificate Act VII of 1889. Clause (3) is added by Act XIV 
of 1928.] 

Who can apply for Certificate. — Any person of sound mind and not a 
minor can apply for a certificate^ provided he has an interest in the estate of the 
deceased. The Secretary of State for India may apply for grant of certificate(e). 
The only right which entitles a person to a succession certificate is the beneficial 
interest in the debt or security. It is open to any one who has a beneficial interest 
to apply for it (e^). 

Grant of Succession Certificate on behalf of Minors. — When a succession 
certificate is to be granted to a minor, it is generally granted to a guardian of the 
minor. In Bam Kuaf v. Sardar Singh(f) it was held that a certificate may be 

(d) Infftejgoodso/Jiajcnfira, 57 All,a02; A.I.R. {e}) In the Estate of C. V. Nayagan^ A.l.'R. 
(1934) A. 758 ; (1984) A. L. J. 800 ; In re (1986) R, 466. 

Vishnu MurlidhaTi A. I. R. (1944) N. 273. (/) Bam Kuar v. Sardar Singh^ 20 AU. 352. 

(e) In goods of Bholanath Pal) 58 Cal. 801. 
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jijranied to a minor through* his next friend. In Krishnama v. Venkaia{g) also it 
was held that succession certificate may be granted to a minor on an application 
made by his natural guardian. But this decision has not been followed by the 
Bombay High Court. Beaumont C. J. has held in In re Narayan Khanderao{h) 
that the succession certificate can be granted to the guardian of the minor if such 
guardian is appointed guardian of the property of the minor under the Guardian 
and Wards Act. Has Lordship came to this conclusion because of the practi *e 
of the Bombay High Court and on the authority of Gulabchand v. So far 

as the practice is concerned it may or may not be correct. Rule 631 of the Bombay 
High Court rules does not justify any such practice. On the contrary it provides 
for the exc‘Cution of a bond with justifying surety in case of an application for the 
grant of a succession orTtificate for the use and benefit of a minor to be given to 
the applicant, if the applicant is not a guardian of the property of such minor 
appointed by the Court. By that rule justifying surety is not required from the 
guardian of the property of the minor appointed by Court but is required from any 
other person. So far as the decision in 35 Bom. L. R. is based on 25 Bom. 523 the 
same is also, it is submitted, not warranted by the facts of that ease. The only 
point which Sir Lawrence Jenkin C. J. decided in 25 Bom. 523 was that the certifi- 
cate should not be issued to the guardian of the minor without requiring him to 
give security. In that case the District Judge had granted a certificate to the 
applicant as guardian of the minor (and he was not a guardian of i he property of 
the minor appointed by Court) ■without his giving any security, which was 
obviously improper. 

Sec. 223 of the Indian Succession Act mention^ that probate cannot be granted 
to a person who is a minor and sec. 236 mentioned that letters of administration 
cannot be granted to a minor. It is nowhere enacted in Part X of the Indian 
Succession Act that a succession certificate shall not be granted to a minor. What 
is required from the applicant is security under sec. 375 and the interest of the 
minor is safeguarded by sec. 375. These sections do not a 5 )pear to have been 
brought to the notice of the Court when the decision in 35 Bom. IaR. was given. 

The c|uestion was considered in the Bombay High Court by Engineer J., in 
lie Inherent Jurisdiction and in re Administrator Generals Act III of 1913, and 
In re the e*state of Francisco Fernandes of Bombay Christian Inhabitant at the 
time of death residing at Mazagaon, without the fort of Bombay, deceased. Rosa 
Maria D'Silva, widow. . . .Petitioner, when his Lordship declared the following 
Judgment on Ist July 1988 (In chambers). 

This is an application filed by the petitioner that she may be authorised to 
apply for and obtain from the Administrator General of Bombay a certificate under 
section 31 of the Administrator GeneraPs Act entitling her to receive the sum of 
Rs. 1,016-6-0 from the Indian Life Assurance Coy. Ltd. The application is made 
under the inherent jurisdiction of the Court. 

One Francisco Fernandes died in 1937 leaving a widow and a minor daughter. 
The widow died about a year later leaving the said minor daughter. The deceased 
Fernandes left a policy under which the aforesaid sum is payable to his legal 
representative, and the present application is made by the mother of the deceased 
Fernandes as the grand-mother and natural guardian of the minor for an order 
authorising her to apply to the Administrator General for a certificate under 

section 81 of the Administrator GeneraPs Act. 

» 

Section 246 of the Indian Succession Act provides for ^iCtters of Administra- 
tion being granted to a personfor thexise and benefit of a minorora lunatic until he 

(g) KtiaktUmui v. Venkata, 86 Mad. 814; (ft) 8SBom.L. R. 950. 

14*^4 SeontarOm Mqhata, 31 Cal. (t) 8 Bom. li. R. 795 ; 35 Bom. 528. 
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attains majority or becomes of soimd mind. There was no such provision either 
in the Succession Certificate Act VII of 1889, or in the corresponding sections now 
incorporated in the Indian Succession Act ; nor is there any such provision in the 
Administrator General’s Act, 

The question whether a natural guardian is entitled to take out a succession 
certificate for the benefit of a minor has been considered by this Court in at least, 
three decisions. In I.L.R. 25 Bom., p. 523, Sir Lawrence Jenkins and Mr. Justice 
Ranade, held that an application by a guardian of a minor was not contemplated 
by sec, 6, clause (d) of Act VII of 1889 (Succession Certificate Act), which only 
permits a petitioner, who claims the right for himself, to apply. Section 6(d) of 
the Succession Certificate Act and the corresponding provision relating to succession 
certificates in the present Indian Succession Act is to the effect that the application 
for a certificate must set forth, among other things, the right in which the petitioner 
claims. 

In Ex-parte Mahadev GanSiadhar(j) the Appeal Court consisting of Sir Law- 
rence Jenkins and Mr. Justice Batty pointed out that a minor cannot apply for an 
order for a succession certificate, but that a person who has been appointed guardian 
of the property of the minor can so apply. The reason of the decision was that a 
legal guardian has the obligation cast upon him of dealing with the property of a 
ward as carefully as a man of ordinary prudence would deal with his own, and he 
may do all acts which are reasonable and proper for the realization, protection or 
benefit of the minor’s property, and that, therefore, the requirement that the peti- 
tioner should set forth the right under which he claims is satisfied, if the petitioner 
is appointed guardian of the property of the minor. 

In 85 Bom. L. R. p, 350 the Appeal Court consisting of Sir John Beaumont, 
Chief Justice and Mr. Justice Rangnekar, held that a succession certificate cannot 
be granted to a natural guardian but should only be granted w’-herea guardian has 
been appointed guardian of the property xmder the Guardians and Wards Act. 

There are no decisions with reference to the Administrator General’s Act, 
but the provisions of that Act correspond to the provisions of the Succession C^ti- 
ficate Act. Under the Administrator General’s Act also the petitioner is required 
to set forth the right in which he claims a certificate. In my opinion the same 
principles are applicable to cases under the Administrator General’s Act. 

In the case of succession certificates there is a provision requiring security 
from the petitioner, and it may, therefore, he unnecessary to require security before 
appointing the petitioner guardian of the property of the minor, if the only pp- 
perty of the minor consists of the estate to be recovered under the succession 
certificate. In the Administrator General’s Act there is no provision requiring 
security, and the Court should^therefore, consider, before appointing a person 
guardian of the property of the minor with authority to apply for Administrator 
General’s Certificate to recover property devolving on a minor, whether security 
should be taken or not. 

The present application must, therefore, be refused, notwithstanding certain 
precedents to which my attention was drawn. The petitioner, if she wants to apply 
for a certificate under the Administrator General’s Act, should get herself appointed 
guardian of the property of the minor with authority to apply for a certificate 
under the Administrator General’s Act”. 

The Court will refuse to grant the certificate when the minor is about to attain 
ma3ority(ft). 


(j) 28 Bom. 844. 


(k) Muhamdu v. Nazeruriy 6 Cal. 19. 
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Contents of the Petition. — This section is similar to sec. 276 as re^^ards the 
contents of the petition for probate or letters of administration. The petitioner 
must give the following particulars : — 

(а) Date of the death of the deceased. 

(h) Place of residence of the deceased or if the residence is not within the 
jurisdiction, the property of the deceased within the jurisdiction of 
the District Judge. 

(c) Next-of-kin of the deceased. 

(d) The right of the petitioner. The applicant must show some title or 
interest in the debt or security in respect of which he has applied for 
the certif’cate. If two or more persons apply, the Court must decide 
who has the preferential elaim(Z). 

{e) The absence of any impediment under see. 370 of this Act. The 
petition should state that there is no impediment to the grant of 
certificate. 

(/) The debt or security in respect of which the certificate is applied for. 
A certificate can be issued only in respect of the debts and securities 
mentioned in the application but it may be extended to other debts 
not so mentioned(w). 

Sub-sec, (3). 

Before the amendment was made in this sub-sec. by Act XIV of 1928 the decisions 
of the Courts were conilicting as to whether a certificate could be granted of a part 
of the debt. This conflict is now set at rest. A certificate can now be granted of a 
part of the debt. 

373. (1) If the District Judge is satisfied that there is 
Prgeedure on gtouiid for entertaining the application, he shall fix 
application. a day for the hearing thereof and cause notice of 

the application and of the day fixed for the hearing — 

{a) to be served on any person to whom, in the opinion 
of the Judge, special notice of the application should 
be given, and 

(б) to be posted on some conspicuous part of the court- 
house and published in such other manner, if any, 
as the Judge, subject to any rules made by the High 
Court in this behalf, thinks fit, 

and upon the day fixed, or as soon thereafter as may be prac- 
ticable, shall proceed to decide in a summary manner the right to 
the certificate. 

(2) When the Judge decides the right thereto to belong to 
the applicant, the Judge shall make an order for the grant of the 
certificate to him. 

(3) If the Judge cannot decide the right to the certificate 
without determining questions of law or fact which seem to be too 

(l) 15 CaL 574; Krishna v. (m) Sundar€mmal y. Ktdlapva. 5 M. L. J. 36. 

mam, 85 Cal. 631. 
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intricate and difficult for determination in a summary proceeding, 
he may nevertheless grant a certificate to the applicant if he appears 
to be the person having prima facie the best title thereto. 

(4) When there are more applicants than one for a certificate, 
and it appears to the Judge that more than one of such applicants 
are interested in the estate of the deceased, the Judge may, in decid- 
ing to whom the certificate is to be granted, have regard to the extent 
of interest and the fitness in other respects of the applicants. 

[This is sec. 7 of the Succession Certificate Act VII of 1889 with the alteration of the eospression 
“ District Court ” into “ District 

Procedure. — This section lays down the procedure to be followed on the 
petition being filed, (see sec. 283). It differs from the procedure laid down for the 
grant of probate. If the application is to be opposed by any person, a caveat is 
not to be filed, but the procedure laid down in this section is to be followed. 

Decide in a summary manner the right 
to the certificate.'^^ 

The procedure laid down by this section is a summary procedure. The 
enquiry must be summary. If there has been no inquiry, the order will be set 
aside(n). In granting the certificate it is not the function of the Court to see 
whether the applicant has a valid title to the debt or not or whether the assignment 
of the debt in favour of the applicant conveyed any title to the applicant or whether 
the debt secured by promissory note was recoverable or not. It requires the Judge 
not to decide upon the contest whether the particular debts included in the appliea- 
iion were really due at all or were really due to the deceased but to satisfy himself 
that there is ground for entertaining the application. After the notice is issued as 
provided in sub-sec. (I) the only issue which the Court should try should be confined 
to “the right to the- certificate” and whether the applicant was the representative 
of the person to whom the debt was alleged to be due(o). The Court should 
hold a short inquiry resulting in a rapid decision on the only question whether the 
applicant has an interest in the estate of the deceased, the extent of his interest 
and his fitness(^) ; it is not the function of the Court to inquire into the existence 
or non-existence of the debt(g). If objection is taken on the ground that the debt 
in respect of which the certificate is applied for belongs to the joint family, it is 
not proper for the Court to issue the certificate without making any inquiry at all(r). 
If objection is taken that there is a will of the deceased the Court should inquire 
into the existence or non-existence of the will and the terms thereof (^). But the 
Court has no jurisdiction to construe the will in order to decide who were the 
persons beneficially interested in the estate. All that the Judge has jurisdiction 
to decide is who are the proper persons to be granted the certificate. In determin- 
ing that point he might have to consider who for instance were the persons best 
entitled to call for administration and who were the heirs(^). 

The decision of the District Judge under this section on summary inquiry does 
not in any way bar the right of the parties nor does it establish the right of the 
party to the debt to collect which the certificate is granted(^), (see sec. 387). 


(n) Hurri Krishna v. Balahhadra,2ZCsl. 431. 

(o) Brojmdrasundar v. Niladrinalh, 57 Cal. 
814 at p. 828 (F. B.) Sivamma v. SuJbha* 
mma, 17 Mad. 477 ; Radhika v. Secretary 
of Stale, 38 All. 438 

(p) Gulabchand v. Moti, 25 Bom. 52S; Abdul 
Gafur v. Jayarabi, 31 Bom. L. R. 1093. 


(q) Kashi v. Parbhu, 28 Bom. 119. 

(r) Balmakund v. Kundan, 27 All. 452 ; 
Dharmaya v. Sayana, 21 Bom. 53. 

(s) Janki v. Kalu, 31 All. 236. 

(0 Abdul Gafur V. Jayarabif SI Bom. L. R. 

1093. ‘‘ 

(t/) Mussf. Jigri v. Syed AH, '^5 C.]^W. N. 494. 
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Suh-Sec. {3). 

This sub-sec. furtherprovides that even if the issues as to the right of the rival 
applicants are difficult to decide in a summary manner, the District Judge should 
nevertheless grant the certificate to the party who shows prima facie the best title. 
The Judge should not refuse to grant the certificate and ask the parties to litigate 
between them as to their respective rights(t;). But the Court should grant the 
certificate to the person who has a prima facie title and to leave the other person 
to establish his right by a regular suit(«?). 

Sub-Sec. (4). 

This sub-section is confined to cases whether there are more applicants than 
one for a certificate. It lays down that when there are more applicants than one for the 
certificate, the Judge should grant it to the one who has a larger interest and is other- 
wise a fit pexson{x). As a rule a certificate should not be granted to several persons 
jointly because it is inconvenient. But if such a certificate is granted there is 
nothing illegal in granting it(^). The word “may” in this sub-sec. gives an absolute 
discretion to the Judge which person to select* In Basunta v. Parbati{z) an appli- 
cation for a certificate made by the daughter of the deceased was opposed by his 
nephew on the ground that the deceased was a member of -the joint family. The 
District Judge granted the certificate to the daughter without going into the ques- 
tion of jointness. It was held on appeal that it was the duty of the District 
Judge to go into the question of jointness. 

Limitation : — There is no period of limitation for an application for a succes- 
sion certificate(a). 

374. When the District Judge grants a certificate, he shall 
Contents of certi- therein specify the debts and securities set forth in 
the application for the certificate, and may thereby 
empower the person to whom the certificate is granted — 

(a) to receive interest or dividends on, or 

(b) to negotiate or transfer, or 

(c) both to receive interest or dividends on, and to negotiate 
or transfer, 

the securities or any of them. 

[This is sec. 8 of the Smeession Certificate Act VII of 1889 with the alteraJtion of the eoepressum 
District Court ” into “ District J«cfge.”] 

Contents of Certificate. — This section lays down what should be contained 
in the grant of certificate. (See Form Schedule VIII and sec. 877). 

(a) If the certificate is granted to recover debt, it must specify the debt 
and the person from whom the debt is due. If there is any interest 
running on such debt, it must specify the rate of interest and the 
time from which interest runs. The certificate should also emperor 
the person to recover such debt and interest(6). 

(b) If tlxe certificate is granted in respect of some securities, it must 
specify the nature of the security and its face value, and must 

(») Smmma v. Subhamma, 17 Mad. 477; (v) Daxo Chu v. (1987) Rang. 403 ; 

KaMdasv. Bai MahaU, 16 Bom. 712. A. I. R. (1937) R. 836. 

0®) Swrfogi V. Kamakshiarnhai 7 Mad. 543. ( 2 ) 81 Cal. 133. 

(j^) Ht. Ja&aran v. MU Gaitri Debi, A. I, R. (a) Janki v. Kesaicalu^ 8 Mad. 207, 

^ ^86) 430; 163 C, 861. (b) Jai Dei v. Banwarital^ 35 All, 343, 
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empower the person to whom it is granted either to receive interest 
or dividend, or to sell and negotiate, or to do both. 

375. (2) The District Judge shall in any case in which he 

proposes to proceed under sub-section (3) or sub- 
secuX'fromgran-^ section (4) of section 373, and may, in any other 
tee certificate. case, require, as a condition precedent to the grant- 
ing of a certificate, that the person to whom he 
proposes to make the grant shall give to the Judge a bond with one 
or more surety or sureties, or other sufficient security, for rendering 
an account of debts and securities received by him and for indenanity 
of persons who may be entitled to the whole or any part of those 
debts and securities. 

(2) The Judge may, on application made by petition and on 
cause shown to his satisfaction, and upon such terms as to security, 
or providing that the money received be paid into Court, or other- 
wise, as he thinks fit, assign the bond or other security to some 
proper person, and that person shall thereupon be entitled to sue 
thereon in his own name as if it had been originally given to him 
instead of to the Judge of the Court, and to recover, as trustee for 
all persons interested, such amount as may be recoverable there- 
under. 

[TAij is sec. 9 of the Succession Certificate Act VII of 1889 with the alteration of the expression 
District Court into District Ju^e.^^] 

Sub-sec. (1). 

When security may be required from the widow of a Hindu who takes 
a limited interest : — In Jai Dei v, Banwari Lal{c) it was held that there might be 
special circumstances requiring a Hindu widow to give security. In Narain Dei 
V. Mt, Parme$hwari(d)^ it was held that security should not be taken from a Hindu 
widow of a separate Hindu in the absence of special circumstances rendering the 
taking of security necessary. In Mt Kamilla v. Sukhdei{e) it was observed that 
“in the ordinary way a Hindu widow ought not to be called upon to give security 
at all. No doubt there are many reversioners who are interested, but it is not the 
business of the Court to go out of its way to look after the reversioners who have 
no vested interest, and to assume everything against the widow.” The Patna High 
Court a^ees with this view(/). The Madras High Court also expressed its agree- 
ment with the view by the Allahabad and Patna High Courts(g) and in Swarajya 
Lakshmi v. Anantka PadmanabhaQi), held that a widow applying for succession 
certificate in respect of a sum of money due to her husband ought not to be called 
upon to give security at all. 

Administration Bond. — ^Under this section the taking of an administration 
bond is compulsory in two cases : — 

(а) Under sec. 378(5) when the Judge cannot decide in a summary man- 
ner intricate questions of law or fact and makes the grant to the 
person showing a prima facie title. Such person must execute a 
bond "with justifying surety or other sufficient security. 

(б) Under sec. 373(2) when there are more applicants than one for the 

grant of certificate. 

(c) 85 All. 249. (1935) Pat. 10. 

(d) 40 All. 81. (g) Lingamma v. Venkayya, A. I. R. (1944) 

(e) A. I. R. (1923) A. 579. M. 874. 

(/) Badri Narain v. Lachminia, A. 1. R. (h) A. I. R. (1945) M. 505. 
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Tn two cases no discretion is left to the Court to dispense with the 

h<>ud(/^*). 

In other <*ases the taking of an administration bond is discretionary. 

Nature of Security. — Sub-sec. (1) makes it a condition precedent on the 
to take security before making the grant. The security to be taken is the 
^^Kecution of a bond with one or more sureties or any other suiFK^ient The 

order re<|tnring security must specify the amount of security and the term wdtii 
which tlu^ same should be furnished(0- 

Sub-sec. (2). 

Assignment of Bond.- This sub-scc. is in terms similar to see. 202 and for 

commentary see p. i03. 

376. (7) A District Judge may, on. the application, of the 

holder of a certificate under this Part, extend the 
ccrt^lif'aTc'."” certificate to any debt or security not originally 

specified therein, and every such extension shall 
hav.c the same effect as if the debt or security to which the certi- 
ficate is extended had been originally specified therein. 

(ii) Upon the extension of a certificate, powers with respect 
fo the receiving of intere.st or dividends on, or the negotiation or 
transfer* of, any scenrity to which the certificate has been extended 
may be conferred, and a bond or further bond or other security for 
thc‘ })urposes mentioned in section 375 may be required, in the same 
manner as upon the original grant of a certificate. 

17Vu« (ft sec- JO iif five Successimt Certificate Act VJJ of 18S9 xoith the (iteration of the m'prcssion 
Dust net Court ” into District Judge 

Under thi« section the Court can extend the certiFicaic on the applic^ation of 
ilu^ hokler of the certificate, it has no jurisdiction to grant extension to a person w'ho 
is not the holder of the eertificate(j). 

The extension of a certificate under this section to additional debt is not Ihe 
grant of a certificate so as to give a right of appeal under se(^ ;38t(A'). An order 
refusing an application to extend the cei'tificate to any debt not sj[>ecified is 
appealablc(i!). 

377. Certificates shall be granted and ex- 
Formsof tensioiis of certificates shall be made, as nearly as 

certifl^to.** * circumstances admit, in the forms set forth in 

Schedule VIII. 

[This is sec- II of the Succession CertifkfUe Act VII of 1 8 89-] 

378. Where a District Judge has not conferred on the 
Amendment of ® certificate any power with respect to a 

certSc^teinrLpc^ Security specified in the certificate, or has only 
o^owersastosesou- empowered him to receive interest or dividends on, 
* or to negotiate or transfer, the security, the Judge 

(h^) Jed Dei v. Banwari, 85 AIL 249 (k) Venkateswarulu v. BrahmaramtUf 25 Mad, 

(i) V. Jugdeo, 28 AIL 477. 634. 

(d cf Kedahasii v. Bam«, 19 b. J. (1) Badha v. Gopal, 27 C. W. N. 047- 

4 § 6 . 
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may, on application made by petition and on cause shown to his 
satisfaction, amend the certificate by conferring any of the powers 
mentioned in section 374 or by substituting any one for any other of 
those powers. 

[This is sec. 12 of the Succession Certificate Act VII of 1889 with the alteration of the expression 
“ District Court ” into “ District Judge.^^] 

Amendment of Certificate. — ^This section empowers the District Judge to 
amend the certificate with respect to security specified in the certificate. 
Amendment of certificate in respect of debt is not mentioned, but in respect of 
any clerical error or the date of any debt due, the Court has inherent power to do 
so. Thus the Court can amend a certificate in order to correct a misdescription of a 
debt but not to substitute one kind of debt for another(m). 

The power to amend the certificate in respect of the security conferred by 
this section is to be exercised with caution and for the benefit of the estate only ; 
if no just cause is shown the Court may refuse to extend. 

379. (i) Every application for a certificate or for the 

extension of a certificate shall be accompanied by 
Mode ot eollec- ^ deposit of a sum equal to the fee payable under 
c-eitiiicates. the Court-fees Act, 1870, m respect of the certi- 

ficate or extension applied for. 

(2) If the application is allowed, the sum deposited by the 
applicant shall be expended, under the direction of the Judge, in the 
purchase of the stamp to be used for denoting the fee payable as 
aforesaid. 

(3) Any sum received under sub-section (1) and not expended 
under sub-section (2) shall be refunded to the person who deposited 
it. 

[This is sec. Id of the Succession Certificate Act VII of 1889.] 

An application of certificate must be accompanied by a deposit of Court-fee 
and on the death of the holder of the certificate, if a fresh application is made, 
the Court-fee has to be paid over again(»}. The deposit is to be made along with 
the application for certificate and the amount of deposit is equal to the court-fees 
payable for the certificate(o) and the Court-fee payable is on the total value of 
the debt or security mentioned in the certificate(o^). 

Refund of Deposit. — If the application is granted the sum deposited cannot 
be refunded ; but if no order for grant is made, a refund may be made(p). But 
this case is dissented from in Prakash Wati v. Province of Punjah{q). 


Local extent of 
certificate. 


380. A certificate imder this Part shall 
have effect throughout the whole of British India. 


This section shall apply in British India after the separation of 
Burma and Aden from India to certificates granted in Burma and 
Aden before the date of the separation, or after that date in proceed- 
ings which were pending at that date. 


(m) Sunder Singh v. Karam Singh, 110 I. C. 
479. 

(n) In re Saroje Bashini, 20 C. W. N. 1125. 

(o) Gurcharan v. Secretary of State, 58 All. 
752. 


(o^) In re Sunder ji Lai fee, 48 Bora. L. R, 498. 
Ip) Sankara v. Nainar, 21 Mad. 241. 

(g) 23 Lah. 74; A. I. R. (1941) L. 399 (See 
also In re Fatmabai, A. I. R. (1940) Nag, 
65 where refund was allowed). 
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[Thtji is sec, 15 of the Succession Certificate Act Vll of 1H89, The second Clause was inserted 
per Government of India {adaptation of Indian Laws) order ^ 1937.] 

381. Subject to the provisions of this Part, the certificate 
Kifcet of ceitiii- of the District Judge shall, with respect to the debts 
and securities specified therein, be conclusive as 
against the persons owing such debts or liable on such securities, 
and shall, notwithstanding any contravention of section 370, or other 
defect, afford full indemnity to all such persons as regards all pay- 
ments made, or dealings had, in good faith in respect of such debts 
or securities to or with the person to whom the certificate was 
granted. 

{This is sec. 16 of the Succession Certificate Act VII of 1889.] 

Effect of Certificate. — ^The effect of the certificate is to afford protection to 
the parties paying the debts. The question whether the debt belonged to the 
deceased is not a matter to be decided on an application for a succession certificate^ r) 
The same question recently arose in the Bombay High Court relating to the right 
of a person, who had a legal title to the shares of a company, to have the shares 
regisitercd in his name. It was decided by Mr. Justice Bavdekar and Mr. Justice 
Dixit at the Bombay High Court in an appeal filed by Seth Ramchandraprasad 
I^albhadraprasad against the Gujerat Cotton Mills Co., Ltd., from an order of the 
District Judge of Ahmedabad- The appellant’s father died in September, 1944. 
At the time of his death 5,077 shares of the Gujarat Cotton Mills Co., Ltd., 
were standing in his name. The appellant obtained a succession certificate in 
respect of those shares and applied to the Company to have his name entered 
on the register of shareholders of the Company. The Company refused to do so 
because the managing agents of the Company claimed the shares as beneficial 
owners thereof alleging that the shares were allowed to stand nominally in 
the name of the appellant’s father as a partner in the managing agency firm. 
The appellant, therefore, asked for rectification of the register of the Company. 

Allowing the appeal, Their Lordships held that under Section 88 of the 
Companies Act, the Court was not concerned with the question as to who was the 
beneficial owner of the shares, but with the question as to who was legally entitled 
to the shares. The appellant had established by the production of the succession 
certificate that he was the legaLowner of the share. Their Lordships, therefore, 
ordered the Company to rectify the register by entering the appellant’s name as 
the holder of the shares in question. (Reported in Times of India dated 2-4-46.) 

In the case of securities a succession certificate enables the grantee to transfer 
the security(^). Even if the article of association of the company provide that 
the executor or administrator of a deceased member shall be the only person re- 
cognised by the company, a transfer by a person to whom the succession certificate 
is granted is to be recognised as the legal representative of the deceased. 

It affords a full indemnity to the persons liable to pay the debts and in respect 
of the securities covered by the certificate to those who pay the same in “good 
faith ”(f). The expression “good faith” is defined in the General Clauses Act. 
Even if payment is made without due care and caution still if it is honestly paid, 
it will be payment in good faith. It affords full indemnity to the banks under the 


(r) Sf^ivasa v. Chpakm, 26 M. L. J. 865 ; 28 E. (1948) M. 748. 

» €. 424. ^ (0 Em^parte EauNarsifiga, 2 M. H. C. R. 164. 

(») Thmappa v. Indicm Overseas Bank^ A. I. 
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Presidency Banks Act(w); If any one refuses to pay the debts to the holder of 
the certificate, he will become liable to pay interest(z?). It entitled the holder to 
institute a suit to recover the debt. 

But the certificate is only conclusive of the representative title of the holder 
thereof as against the debtor(wj). A suit will not lie for the declaration that the 
holder of the certificate is not the legal representative of the deceasedC^c)* Until 
iJhe certificate is revoked under sec. 883, it is good as regards the representative 
title of the holder. Even in the case of a minor if the certificate is granted to 
the guardian of the minor it will afford indemnity to the debtor concerned and 
the certificate does not terminate on the minor attaining majority( 2 /). 

But the certificate is not conclusive as to the proof of the debt mentioned 
therein( 2 ) nor has it the effect of adjudicating the right of the person to the debt 
or security (a). The receipt of the money under the certificate does not give any 
title or right to the money(5). 

The right conferred on the holder of the certificate is personal to the grantee 
and cannot be assigned(c) . 


382. Where a certificate in the form, as nearly as circum- 
Eftect of certia- stauces admit, of Schedule YIII has been granted 
tende^^by^BritiS ® resident within a Foreign State by the British 
reprMenmive in representative accredited to the State, or where a 
Foreign State. Certificate SO granted has been extended in such 
form by such representative, the certificate shall, when stamped in 
accordance with the provisions of the Court-fees Act, 1870, with 
respect to certificates imder this Part, have the same effect in British 
India as a certificate is granted or extended under this Part. 


[This is sec. 17 of the Succession Certificate Act VII of 1889.] 

By the Baroda Cantonment (Application of Laws) Order 43 this Act is made 
applicable to the Baroda Cantonment but for sec. 382 the following section is 
substituted. 

“ Where a certificate in the form of Schedule VIII has been granted under the 
provisions of this Act by a Court having jurisdiction luider the Act in British India 
or under the Act as applied in any area outside British India which is under the 
administration of the Crown Representative or where a certificate in the form 
as nearly as circumstances admit, of the said schedule has been granted to a resi- 
dent within a foreign state by the British representative accredited to that state 
op where a certificate so granted has been extended in such form by such Court or 
by such representative, the certificate shall, if it has been stamped in accordance 
with the law in force in the Baroda Cantonment, have the same effect as a certi- 
ficate granted or extended under this Act.” By the Crown Representative Order 
(Eoreign Jurisdiction Order in Council, 1937) published by notification in the Gazette 
of India. 16th September^ 1989 Part 1-A at p. 171 this Act is made applicable to 
the “ Punjab States Railway Lands” as follows : — “ For sec. 882 substitute 


(u) Ranjitsinghji v. The Bank of Bombayy 
45 Bom. 138. 

(v) Oriental Government Security Ltd. v. Fcn- 
UddUy 35 Mad. 162. 

(w) Wasselun Huq v. Gawhuroonissay 10 W. 
R. 105 ; Azmat Ali v. Sitla BuXy 9 A. L. 
J. 766 ; Rupan Bihi v. Bhagelu Laly 36 
All. 423. 

{x) Gauri v. Qayadin, 4 All. 355. 


iy) Ganpaya v. Krishnappay 26 Bom. L. R. 
491. 

(z) Mahomed v. Sharifany 15 C. L. J. 384. 

(а) Gunindra v. Jugmala, 30 Cal. 581 ; 
Wasselun Huq v, Gowhuroonissa (supra). 

(б) Jigri Begum v. Syed AUy 5 C. W. N. 494. 
(c) Allah Dad v. Sant Ram, 85 All. 74 ; Rang 

Lai V. Anunlal, 36 All. 21. 
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S\ lu re a cerlificate in the form of the Eighth Si'hcdule to this Act has been granted 
bv a Court having jurisdiction under the Act in British India or under the Act 
as applied in any area outside British India which is uiicier tlic administration of 
til-' Crown Representative or where a certificate has been granted to a subject of. 
or resident within aforeignstate in the Agency by a Politial Agent on the produc- 
tion by such subject or resident of a certificate granted to him by a state Court ; 
or where a certificate so granted has been exlendfed, the certificate shall if it has 
b('cn stamped in accordance with the provisions of the Court Fees Act, 1870 have 
the same effect as certificate granted or extended under this Act. 

Grant by British Representatives. — This section enacts that a eerlilicati* 
granted by the Political Agent ofaNative State should be recognised by the Civil 
Courts in British India. A District Judge cannot treat the certificate as invalid, 
becau.se of irregularity in procedure in the grant by the Political Agent. These 
irregularities may be a reason for the Political Agent to cancel the grant, but the\ 
do not enable the District Court to treat it as a nullity(d). A grant of probate bj a 
Native State and a production of a certified copy thereof certified by the Poli'ucsil 
Agent IS not sulficient(f). 


383. A certificate granted under this Pari 
revoked for any of the following causes, 

namely ; 

(a) that the proceedings to obtain the certificate were defec- 
tive in substance; 

(b) that the certificate was obtained fraudulently by the 
making of a false suggestion, or by the concealment 
from the Court of something material to the case ; 

(c) that the certificate was obtained by means of an untrue 
allegation of a fact essential in point of law to justify 
the grant thereof, though such allegation was made in 
ignorance or inadvertently ; 

(d) that the certificate has become useless and inoperative 
through circumstances ; 

(e) that a decree or order made by a competent Court in a 
suit or other proceeding with respect to effects com- 
prising debts or securities specified in the certificate 
renders it proper that the certificate should be revoked. 

[This is sec. 18 of the Successim Certificate Act VII of 1889.] 

Revocation of certificate. — ^The causes {a) to (d) enumerated in this section 
for revocation of the certificate are similar to the causes enumerated in section 263 
for the revocation of grant of probate or letters of administration and for detailed 
commentary, see pp. 454-457* Clause (e) is newly inserted. If a certificate is 
granted by a District Judge under a mistake of fact, it may be revoked. The 
application for revocation must be made by some person having an interest in the 
xeyocation(/). No suit will lie to set aside the certificate on the ground that the 
certificate was obtained by the use of false evidence(g). If the certificate is 

Vi'Y'"" i - iii— — . ■ — — — - — ' ■ " —— 'I— — — . „ — - — 

(flt) A^€Bpwmh(pi V. Lakshmmf 19 Bom. (/) Mancharem v. KaMdas^ 19 Bom. 821. 

1,45^ Amn^rpi v. Kri$hm> 16 Mad. 405. (^) Bupan Bibi v. Bhagelu Lai, 36 All, 428. 

(e) V. Ama4 Kunhi, 17 Mad. 14. 
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obtained by suppression of will it is not necessary for the applicant to obtain 
probate of the will if the will comes imder sec. 57 {c){h). 

The application for revocation should be made to the Court which granted 
the certificate. That is implied by sec. 389(i). 


384. (1) Subject to the other provisions of this Part, an 

j appeal shall lie to the High Court from an order 

of a District Judge granting, refusing or revoking a 
certificate under this Part, and the High Court may, if it thinks fit, 
by its order on the appeal, declare the person to whom the certificate 
should be granted and direct the District Judge, on application being 
made therefor, to grant it accordingly, in supersession of the certi- 
ficate, if any, already granted. 

(2) An appeal under sub-section (2) must be preferred within 
the time allowed for an appeal under the Code of Civil Procedure, 
1908. 

(3) Subject to the provisions of sub-section (1) and to the 
provisions as to reference to and revision by the High Court and as 
to review of judgment of the Code of Civil Procedure, 1908, as 
applied by section 141 of that Code, an order of a District Judge 
under this Part shall be final. 

[This is sec, 19 of the S%tcces$ion Certificate Act VII of 1889,] 

Appeal. — ^An appeal shall lie to the High Court from an order of the District 
Judge granting, refusing or revoking a certificate( j) but not from an order refusing 
to revoke a certificate already granted(A;)‘ the last case the appeal was treated 
as a revision application and the Court fees paid were refunded. The extension 
of a certificate under sec. 376 to additional debt is not an order “granting a certi- 
ficate,” and no appeal lies(Z). But an order refusing an extension is appealable(m). 
As to whether an appeal will lie from an order granting certificate conditional 
on security being given under sec. 375, the decisions are conflicting. In the under- 
mentioned cases it was held that an order made under sec, 375, granting certificate 
conditional on the applicant giving security was not appealable(7i). 

In the following cases it was held that an appeal would lie(o). The Bombay 
High Court has held that an order granting a certificate accompanied by a condition 
that security should be furnished is appealable(p) ; but an order directing that a 
certificate should not be granted unless security is furnished is not appealable. In 
the case of Bindo v. Radhe Lal(q), a certificate was granted ecc-parte to the widow of 
the deceased ; subsequently the brother of the deceased appealed and contended 
that no notice was given to him of the widow’s application and he preferred an 


(/t) Musst, Janki Bai v. Durga Prasad, A, I. 
R. (1938) A. 640. 

(i) SukhiaBcwa v. Secretary of State, 19 C. 
W, N. 561. 

{j) Mancharam v, Kalidas, 19 Bom. 821; 

Lazarus v. Manila, 25 Pat. 254. 

(&) Rura Mai v. Parmesharl, (1933) Ind. Rul. 
360 ; Ahmed v. Govt, of Bombay, 44 Bom. 
L. R. 912. 

(l) Venkatestoarulu v. Brdhmawulu, 25 Mad. 
634. 

(m) Radha Raman v. Gopal, 27 C. W. N. 947. 


(n) In re Srimati, 3 All 304 ; Bhagwanni v. 
Manni Lai, 13 All. 214; Nannhu v, 
Gulaho, 26 All. 173; Bai Bcvkore v. 
Lalchand, 19 Bom. 790 ; Ramma Reddi 
V. Papi Reddi, 19 Mad. 199 ; Bajctmma v. 
Ramakrishnayya, 29 Mad. 121 ; Chit- 
barekha v. Babu, 10 Pat. 385. 

(o) Ariya v. Thangammal, 20 Mad. 442 ; Radha 
Rani v. Brindaban, 25 Cal. 320. 

(p) Bai Nandkore v. Sha Maganlal, 36 Bom, 
272, 

(g) 42 All. 612. 
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appeal from the order graating the certificate. It was contended on behalf of the 
widow that no appeal lay and that the appellant should first apply for revocation 
of the grant. It was held that it was not necessary to file an application for re- 
vocation and that the appeal was proper. 

No appeal lies against an order as to security on the ground that the security 
is inadequate(r). 

Second Appeal. — ^Therr is no scope for second appeal under this seetion(«). 

385. Save as provided by this Act, a certificate granted 
Effect onceitife- thereunder in respect of any of the ejffects of a 
cate of previous deceased person shall be invalid if there has been 
or'* letters ad- a previous grant of such a certificate or of probate 
ministration. or letters of administration in respect of the estate 
of the deceased person and if such previous grant is in force. 

\Thi$ is sec, 20 of the Sticcession Certificate Act VII of 1889, 'I 

Invalidity of the Certificate. — A. certificate granted under this part is 
invalid in the following cases : — 

(a) If a certificate in respect of the same debt has already been previously 
granted. 

(b) If a probate has been previously granted and is in force. It is not 
competent for the Court to go into the question whether the probate 
fulfilled certain requirements or to hold that the deceased was not 
competent legally to make the will of which probate has been 
granted(^)* 

(c) If letters of administration have been previously granted and are 
in force. 

As to the effect of payments made under a certificate which is invalid, they 
stand on the same footing as payments made under a void grant of probate or letters 
(see p. 899 and pp. 498-499 supra). See also sec. 886, which validates payment in 
ignorance under an invalid or superseded certificate. 

386* Where a certificate under this Part has been superr 
Validation of scdcd or is invalid by reason of the certificate having 
certain payments been revoked under section 383, or by reason of 
^holder oTinvSd fh.e grant of a certificate to a person named in an 
certificate. appellate Order under section 384, or by reason of 

a certificate having been previously granted, or for any other cause, 
all payments made, or dealings had, as regards debts and securities 
specified in the superseded or invalid certificate, to or with the 
holder of that certificate in ignorance of its supersession or invali- 
dity, shall be held good against claims under any other certificate. 

is sec, 22 of the Succession Certificate Act VII of 1889.] 

This section is similar to sec. 215 (Proviso). If a certificate is revoked under 
sec. 883 or on appeal under sec. 884 or by reason of a certificate already granted or 
for any other cause the payments made to the holder will discharge the debtor, 

(r) LueaSf v. Lucas, 20. Cal. 245 ; see also, (<) Hari Chand v. Hargopal, A, I. R. (1980) 

MonmoHnee v. Khettee, 1 Cal. 127. L. 574. 

is) Suhha Mtto V. Fakmiandi, 17 Mad. 167. 
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provided he has no notice of the invalidity or supersession of the certificate and acts 
in good faith(«). 

387. No decision under this Part upon any question of right 
Effect of deoi- between any parties shall be held to bar the trial of 
Art* and^Tiabdrt* Same question in any suit or in any other 

of hoiderof eert^ proceeding between the same parties, and nothing 
cate thereunder. in this Part shall be construed to affect the liability 
of any person who may receive the whole or any part of any debt or 
security, or any interest or dividend on any security, to account 
therefor to the person lawfully entitled thereto. 

\This is sec. 25 of the Succession Certificate Act VU of 1889.] 

As seen in sec, 373, the inquiry is summary. Therefore, an aggrieved party 
has his remedy in a civil action to establish his right to the debt or security under 
this section. The grant of certificate does not establish the title of the grantee 
to such debt or security. No decision on summary inquiry upon the question of the 
right of the party will bar the claim of the party entitled to the debt or security(i?). 

388. (1) The Provincial Government may, 
by notification in the official Gazette, invest any 
Comt inferior in grade to a District Judge with 
power to exercise the functions of a District Judge 
under this Part. 

( 2 ) Any inferior Court so invested shall, within the local limits 
of its jurisdiction, have concurrent jurisdiction with the District 
Judge in the exercise of all the powers conferred by this Part upon 
the District Judge, and the provisions of this Part relating to the 
District Judge shall apply to such an inferior Court as if it were a 
District Judge : 

Provided that an appeal from any such order of an inferior 
Court as is mentioned in sub-section (I) of section 384 shall lie to 
the District Judge, and not to the High Court, and that the District 
Judge may, if he thinks fit, by his order on the appeal, make any 
such declaration and direction as that sub-section authorises the 
High Court to make by its order on an appeal from an order of a 
District Judge. 

(3) An order of a District Judge on an appeal from an order of 
an inferior Court under the last foregoing sub-section shall, subject 
to the provisions as to reference to and revision by the High Court 
and as to review of judgment of the Code of Civil Procedure, 1908, 
as applied by section 141 of that Code, be final. 

( 4 ) The District Judge may withdraw any proceedings under 
this Part from an inferior Court, and may either himself dispose of 

{u) Parcmandachary v. Veerappan, A. I. R. (v) Murli Das v. Achut Das, 5 Lah. 105. 

(1928) M. 213. 


Investiture of in- 
ferior Courts with 
jurisdiction of Dis- 
trict Court for 
purposes of this 
Act. 
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them or transfer them to another such Court established within the 
local limits of the jurisdiction of the District Judge and having 
authority to dispose of the proceedings. 

(5) A notification under sub-section ( 1 ) may specify any 
inferior Court specially or any class of such Courts in any local area. 

(6*) Any Civil Court which for any of the purposes of any 
enactment is subordinate to, or subject to the control of, a District 
.ludge shall, for the purposes of this section, be deemed to be a Court 
inferior in grade to a District Judge. 

\Thi<i is sec. S6’ of the Succe'ision Certificate Act VII of ISfSO. The word ‘•^Trendncial” u, 
<,HhsUtuled for the woid "Local ” per Government of Jtidia (adaptation of Indum Laws) order, 19;s7.\ 

This section empowers any Provincial Government to invest any Court inferior 
in {•rude to the District Court to exercise the functions of the District Judge under 
this Part. When so invested the inferior court has concurrent jurisdiction with 
lh<‘ District Gourt. 

This section confers on the District Court the same appellate jurisdiction over 
an order of an inferior Court as is conferred on the High Court under sec. 384 over 
the order of a District Court. There is no provision for second appeal(zo). 

As to the ])Owcrs conferred on the Subordinate Judge, he has all the powers 
of Ihc Uislriet .ludge he has jurisdiction to hear and dctcrinine an application uriiler 
section 2 uf Regulation VHI of 1827(a;)- If a certificate is granted by the Hubordi- 
mde ,fudg<‘ Its revocation must be made before himandnotto thcl>istrict Judge((/), 

The proviso to sub-sec. (‘J) does not apply if there is no notification by Provin- 
cial Governmeitt(!:). 

When a certificate under this Part has been super- 
seded or is invalid from any of the causes mentioned 
in section 386, the holder thereof shall, on the 
requisition of the Court which granted it, deliver it 
up to that Court. 

( 2 ) If he wilfully and without reasonable cause omits so to 
deliver it up, he shall be punishable with fine which may extend to 
one thousand rupees, or with imprisonment for. a term which may 
extend to three months, or with both. 

[This is sccs 27 of the Succession Certificate Act VII of J889*] 

This section is similar to sec. 296 for surrender of revoked grants. 

390, Notwithstanding anything in Bombay Reflation 
Provisions witu No. VIII of 1827, the provisions of section 370, 
respect to oertiB- sub-scction (2), Section 372, sub-section (I), 
nS-bay “^la- clausc (/), and sections 374, 875, 376, 377, 878, 
ticft, VHI oi 1827. 879, 881, 383, 384, 387, 388 and 889 with respect 

(x) Boiu. aao. (sj) Rama r. Parkashap A. I. R, (1939) Fesh. 

of Stak, 19 C. W. N. 39. 


389 . (?) 

Surrender oi' su- 
perseded und ui- 
vi\Ud certiUcMtes. 
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to certificates under this Part and applications therefor, and of 
section 317 with respect to the exhibition of inventories and accounts 
by executors and administrators, shall, so far as they can be made 
applicable, apply, respectively, to certificates granted under that 
Regulation, and applications made for certificates thereunder, after 
the 1st day of May, 1889, and to the exhibition of inventories and 
accounts by the holders of such certificates so granted. 

\This is sec* 28 of the Successimi Certificate Act VII of 1880.] 

This section provides that secs. 383 and 384 apply to all orders made under 
Chapter II of the Bombay Regulation VIII of 1827. AVhether the certificates 
referred to in this section apply to all orders under Chapter I of the Regulation 
was raised but not decided in {Bajrajishwarashram v. Swaraj anandtirtha(a ) . The 
Bombay Regulation 7111 of 1827 was declared by Laws Local Extent Act, 1874 
(Act XV of 1874) sec. 5 to be in force in the whole Province of Bombay except 
as regards the Scheduled Districts. The grant made under this Act supersedes the 
grant under the Regulation, (see sec. 215). 

An appeal lies from an order refusing to grant a certificate of heirship under 
Reg. VIII of 1827(5). 


(a) 29 Bom. L. R. 1031. 

(&) Rangubai v. Abajif 19 Bom. 399 ; Javer- 


mat V. The Nazir of the District Court of 
PoonCf 18 Bom. 748. 
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PART XI. 


Miscellaneous. 


Savings 


391. Nothing in Part VIII, Part IX or 
Part X shall — 


(i) validate any testamentary disposition which would other- 
wise have been invalid ; 

(n) invalidate any such disposition which would otherwise 
have been valid ; 

(m) deprive any person of any right of maintenance to which 
he would otherwise have been entitled ; or 

(iu) affect the Administrator General’s Act, 1913. 

[This v> sec U9 of the Probate and Administration Act V of 1881 ] 


392. {Repeals') Repealed by Act XII of 1927. 

This section as also schedule IX have been repealed by Act XII of 1927. 
(Repealing Act). 

Act XII of 1927 was repealed by Act XVIII of 1928, Sch. 2. (Repealing and 
Amending Act). 

Act XVIII of 1928 was repealed by Act VIII of 1980, Sch. 2. 

Act VIII of 1930 was repealed by Act XXIV of 1934, Sch. 2. (Repealing and 
Amending Act). 

(See Act I of 1988 sec. 2 and Schedule). 
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SCHEDULE I. 

{See section 28.) 

Table of Consanguinity. 



Grandson 
of the Cousm- 
german. 
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SCHEDULE 11. 

PART I. 

{See Section 65.) 

(1) Brothers and sislers, and the children or lineal descendants of such of 
them as shall have predeceased the intestate. 

(2) (Tiviiidfather and grandmother. 

(S) Gi\}ndfi^thcv\ sons and daughters, and the lm< al d<‘secndan(s of siudi r)!* 
tfieni as have predeceased th(‘ intesfalc. 

(i) Great-grandfather and great-grandmother. 

(5) Grcat-grandfalher's sons and daughters and the hnc«l descendants of sm h 
of them as have ])red^'ccastd the intestate. 


PART 11. 

(Ste Secf}07i 56.) 


(1) Father and mother. 

(2) Broth<‘rs and sist<rs <uid the lineal descendants of such of them as ha\c 
pr<‘dec<asccl thf‘ intesfafe. 

(*5) Paternal grandfatluT and paternal grandmother. 

( I) Children of the ]mternal grandfather, and the Inusil descendants of such of 
tlurn 4is hn\e predcecascd the intestate. 

(f)) Pnicrnal grandfather’s father and mother. 

(6) i^ilcrnal grandfather’sfath<T\ ehildren and the lineal descendants of such 
of them as have predeeeased the intestate. 

(7) liroUiers and sisters by the mothers sid<* and the lineal doseendanis of 
such of them as have jircdeceased the intestate. 

(8) Maternal grandfather and maternal grand mother. 

(9) ('hdclrcn of the maternal grandfatluT, and tlic lineal descendants of sueh 
of tlieni as have predoc<Mse(l the intestate. 

(10) Son\ widow, if she has not i*e-nmrned al or before the death of the 
intestate. 

(II) Brother's widows if sh(' has not rc-niarned at or before the death of the 
intestate. 

(12) Paternal grandfather’s son’s widow, if slie has not rc-maiTied at or liefore 
the death of the intestate. 

(13) Maternal grandfather’s son’s widow, if she has not rc-married at or before 
the death of the intestate. 

(14) Widowers of the intestate’s deceased daughters if they have not re- 
married at or before the death of the intestate. 

(15) Maternal grandfather’s father and mother, 
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(16) Children of the maternal grandfather’s father, and the lineal descendants 
of such of them as have predeceased the intestate. 

(17) Paternal grandmother’s father and mother. 

(18) Children of the paternal grandmother’s father, and the lineal descendants 
of such of them as have predeceased the intestate. 


SCHEDULE III. 


(See Section 57.) 

Provisions of Part VI applicable to certain Wills and Codicils described 

IN SECTION 57. 

Sections 59, 61, 62, 63, 64, 68, 70, 71, 78, 74, 75, 76, 77, 78, 79, 80, 81, 82, 83, 
84, 85, 86, 87, 88, 89, 90, 95, 96, 98,101, 102, 103, 104, 105, 106, 107, 108, 109, 110, 
111, 112, 113, 114, 115, 116, i[117j, 119, 120, 121, 122, 123, 124, 125, 126, 127, 128, 
129, 130, 131, 132, 133, 134, 135, 136, 137, 138, 139, 140, 141, 142, 143, 144, 145, 

146, 147, 148, 149, 150, 151, 152, 153, 154, 155, 156, 157, 158, 159, 160, 161, 162, 

163, 164, 165, 166, 167, 168, 169, 170, 171, 172, 173, 174, 175, 176, 177, 178, 179, 

180, 181, 182, 183, 184, 185, 186, 187, 188, 189 and 190. 


Restrictions and modifications in application of foregoing sections. 

1. Nothing therein contained shall authorise a testator to bequeath property 
which he could not have alienated inter vivos, or to deprive any persons of any right 
of maintenance of which, but for the application of these sections, he could not 
deprive them by will. 

2. Nothing therein contained shall authorise any Hindu, Buddhist, Sikh or 
Jaina, to create in property any interest which he could not have created before the 
first day of September, 1870. 

3. Nothing therein contained shall affect any law of adoption or intestate 
succession. 

4. In applying section 70 the words “than by marriage or” shall be omitted. 

5. In applying any of the following sections, namely sections seventy-five, 
seventy-six, one hundred and five, one hundred and nine, one hundred and eleven, 
one himdred and twelve, one hundred and thirteen, one himdred and fomteen, 
one hundred and fifteen, and one hundred and sixteen to such wills and codicils the 
words “son,’’ “sons,” “child,” and “children” shall be deemed to include an 
adopted child ; and the word “grand-children” shall be deemed to include the 
children, whether adopted or natural-born, of a child whether adopted or natural- 
born ; and the expression “daughter-in-law ” shall be deemed to include the wife 
of an adopted son. 


iThese figures were inserted by s. 14 of the Transfer of Property (Amendment) Supplementary 
Act, 1929 {XXI of 19295 

89 
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SCHEDULE IV, 

[See section 274 (;^).] 

Form of Certificate. 

I, A. B., Registrar {or as the case may be) of the High Coux't of Judicature 
at (or as the case may be) hereby certify that on the 

day of , the High Court of Judicature at 

{or as the case may be) granted probate of the will {or letters of administration of 
the estate) of C.D., late of , deceased, to E. F. of and 

G. H. of , and that such probate {or letters) has (or have) effect 

over all the property of the deceased throughout the whole of British India. 


SCHEDULE V. 

[See section 284 (4).] 

Form of Caveat. 

Let nothing be done in the matter of the estate of A. B., late of , 

deceased, who died on the day of at , without 

notice to C, D. of ’ . 


SCHEDULE VI. 

{See Section 289.) 

Form of Probate. 

I, , Judge of the District of [or 

delegate appointed for granting probate or letters of administration in {here insert 
the limits of the Delegate's jurisdiction) ], hereby make known that on the 
day of in the year , the last will of , 

late of , a copy whereof is hereunto annexed, was proved and registered 

before me, and that administration of the property and credits of the said deceased, 
and in any way concerning his will was granted to , the executor 

in the said will named, he having undertaken to administer the same, and to make a 
full and true inventory of the said property and credits and exhibit the same in 
this Court within six months from the date of this grant or within such further 
time as the Court may, from time to time, appoint, and also to render to this Court 
a true account of the said property and credits within one year from the same date, 
or within such further time as the Court may, from time to time, appoint. 


SCHEDULE VII 

{See section 290.) 

Form of Letters of Administration. 

I, , Judge of the District of 

[or Dd^ate appointed for granting probate or letters of administration in {here 
insert the Ivmts of the Delegaie^s jurisdiction) ], hereby make known that on the 
day of letters of administration (with or 
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without the will annexed, as the case may be), of the property and credits of 

, late of , deceased, were granted to , 

the father (or as the case may be) of the deceased, he having undertaken to 
administer the same and to make a full and true inventory of the said property 
and credits and exhibit the same in this Court within six months from the date 
of this grant or within such further time as the Court may, from time to time, 
appoint, an4 also to render to this Court a true account of the said property and 
credits within one year from the same date, or within such further time as the 
Court may, from time to time, appoint. 


SCHEDULE VIIL 

(See section 377.) 

Forms of Certificate and Extended Certificate. 
In the Comt of 


To^.J5. 

Whereas you applied on the day of for a certificate 

under Part X of the Indian Succession Act, 1025, in respect of the following debts 
and securities, namely : — 


Debts. 


Serial 

number. 

Number of 
debtor. 

Amount of debt, 
including interest, on date 
of application for 
certificate. 

Description and date 
of instrument, if any, by 
which the debt is 
secured. 






Securities. 



Description ^ 


Serial 

number. 

Distinguish- 
ing number or 
letter 

of security. 

Name, 
title or class 
of security. 

Amount 
or par value 
of 

security. 

Market-value of security 
on date of 
application for 
certificate. 

[ 
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This certificate is accordingly granted to you and empowers you to collect 
those debts [and] [to receive] [interest] [dividends] [on] [to negotiate] [to transfer] 
[those securities]. 


Dated this 


day of 


In the Court of 


District Judge. 


On the application of J.B. made to me on the day of , 

I hereby extend this certificate to the following debts and securities, namely 


Debts. 


Serial 

number 

; Number of ! 
debtor. 

Amount of debt, 
including interest, on date 
of application for 
certificate. 

Description and date 
of instrument, if any, by 
which the debt is 
secured. 






Securities. 


Serial 

number. 

Description. 

Market- value of security 
on date of 
application for 
extension. 

Distinguish- 
ing number or 
letter 

of security. 

Name, 
title or class 
of security. 

Amount 
or par value 
of 

security. 







This extension empowers A. B, to collect those debts [and] [U> receive] [interest] 
[dividends] [on] [to negotiate] [to transfer] [those securiUes]. 

Dated this day of 

District Judge. 


SCHEDULE IX. 

Enactments repealed. Repealed by s. 2 and Sch. of Act XII of 1927. 
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Abatement — Page 

of annuities, abate with general legacies 556 

of legacy, general legacy must abate before specific 554 

„ but a residuary legatee cannot call upon general legatees to abate . . 555 

„ given to executor, cannot be claimed in preference over general legatees . . 555 

demonstrative legacies of, have preferential claim over general legacies . , 555*556 

general legacies abate before specific 554 

legacy for life treated as general for abatement 556 

specific legacies have preferential claim 55 

legacy given to executor, cannot be claimed in preference to, over general legacies . . 555 

„ „ to residuary legatee, residuary legatee cannot call upon general legatees 

to abate 555 

„ „ in satisfaction of debt, when given priority 555 

„ „ to wife or child, no preference 555 


Absolute Interest — 

what words will give . . 
cutting down of gift of 
in case of Hindu Wills 
examples of qualified and 


172 et seq. 178 to 180, 304 
, . 304, 308, 309, 310 

172, 176 
305 


Acceptance— 

of office of executor 


366 


Accounts — 

duty of executor or administrator to file 539 

form of, to be filed by executors or administrators 589 

meaning of, • . * « 589 

passing of, before commissioner 540 

„ „ for discharging surety 541 

wilful default, when to be taken on footing of 584 


Accumulation- 

directions for accumulation when valid 229*280 

„ „ for payment of debts of testator 231 

„ „ for portions for children 231 

„ „ for preservation of property 282 

„ „ for period longer than eighteen years void . . 229*230 

„ „ of income when possession postponed 261 

Hindu law relating to 282 

Acknowledgment — 

after attestation not sufficient of execution of will 103, 107 

execution of wills before Registrar 107 

„ „ „ scribe 108 

what is 107 

of debt by one of several executors 585 

Actio Personalis Moritur Cum Persona — 

rnayim , . , . . , . . , . . . , . , . . . , * 509*511 


Action— (See suit) — 

survival of right of 507-510 

in contract 508 

in tort . . . . . . . . • • * • • * * • • * • * * * * • 509 

for malicious prosecution 510 

for personal injuries * 510 

under Legal Representatives Act 511 

„ Fatal Accidents Act .. t* 512 
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l*AGi: 


Ademption of l^egacies — 
meuuin^^ of 

of spe(*ffic be<iuest of debt . * 

^(oods by leinoviil . . 

stock 

of speciiic bequest by operation of law 

„ M „ change oi subject . . 

article pledged 

of denionstrativo legacy 

receipt of part of thing specitically bc<jueathc<l 
revival of 


iJ21, 




Ji29 


m 

ii28 

tm 

a2JJ 


im 

Ji2i) 


Administration (See Letters of Administration) 

acts of nud, whtit are . * 5B1 

distributioxi of assets on . . . . . . . . . . . . . . . . . * 1575 

notice of distiibution of assets on 575-570 

order „ 547 


Administration Action 

costs of 545 

filing of, by creditor . . . . 545 

parties to 545 


Administration Bond - 

amount of . . . . . . ... . . . . . . . . . , . . . . *191 

assigmuent of 191, 192, 492, 590 

breach of 492 

(‘ouditions of • . . . . . . . , . . . . . . . . , . , 491 

form of 491 

justifying surety to, when re(iuired . . 492 

liabilities of sureties to 492 

number of sureties and their <iualifleations to *191 

procedure for assignment of . . 403 

when to be taken . . . . . . . . . . . . , , 492 

when to be not taken . . . . 492 

when to be taken in case of Hindu ami Msihomedan executors and adniinistratois 490-491 
when to be taken in <*ase of grant of letters of administration in ease <d Kuropciuis, 

Parsis and Indian Christians . . 491 


Administrator — 

absence of , . 429 

action by, cannot commence before grant 275 

„ „ after grant .. S99 

acts of» before grant . . 407 

acts of, after grant, relation back 406 

allowance to 522 

appointment of, when deceased is a Hindu or a Mahomedan 400 

„ joint Hindu family property - . 401 

„ when deceased is not a Hindu or a Mahomedan 402 

assent to be given by, to legacy 557 

assets in the hands of 529 

bequest to . . . . . . . . , . . . , , 171 

death of, sole . . 450 

„ one of several , . . . . . ^ . 535 

def^ition of 9, 10 

devastavit by . . . . 580-584 

difference between executor and 11, 265 

disability of, cannot purchase property of deceased 522 

discharge of 501 

duties of, as to distribution of assets . • . . 575 

,, „ as to collection of assets . . . . 542 

„ funeral of deceased 526, 544 

„ „ „ investment of cash 542 

payment of debts 547, 551 

estate of, vesting in . . . . , , . . 265, 266 

grant of letters of administration to (see letters of administration) 

joint, when appointed , , * . . . 211 

liabiUties of, for devastavit , . , , , , , . . , 580-585 
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Page 

Administrator — {contd. ) 

powers of, sale when deceased is a European, a Parsi or an Indian Christian 516, 517, 521 
„ „ when deceased is a Hindu or a Mahomedan . . . . 517, 522, 526, 524 

„ mortgage, when deceased is a European a Parsi or an Indian Christian 515, 518, 519 
„ „ when the deceased is a Hindu or a Mahomedan . . 517, 522, 52S 

„ lease, when the deceased is a European a Parsi or an Indian Christian 510, 522 
„ when the deceased is a Hindu or a Mohomedan , . . . 510, 524 

„ pledge 520 

„ to refer to arbitiation . . . . . . 527 

„ to carry on business 627, 528, 531 

„ to employ servants and agent . . , , , , 527 

„ to engage accountant . . , . 527 

„ to engage solicitor . . . . . . . . 527 

„ to perform contracts 527 

„ to make improvement of deceased’s property . . . . . . . , 531 

„ to make charity . . . . . . . . 531 

„ to manage property 

powers of, in case of limited grants 441, 443, 451, 520, 535, 536 

removal of 501 


representative title of . . . . . . . . 365, et seq, 

termination of the powers of . . . . . . . . . . . . . . . . 525 

time when the estate vests in . . . . . . , . . . . . . . . . 368 

what may be done by, before grant . , . . . , 407 

what one of several administrators can do , . 534, 535 

what one of several administrator’s cannot do . . . . . , 535 


Administrator- General — 

grant of letters of administration to 405, 433 

no verification of petition required from 480 

not required to execute bond . . . . . , , » 492 

transfer of estate to, by executor or administrator 370 

Adoption — 

bequest to son, when invalid 142 

whether recognised amongst Parsis 70-71 

Advancement — 

children’s, not brought into hotchpot 57 

distinguished from portion 58 

doctrine of, not applicable to Parsis 59 

A^e— 

how far old age affects capacity to make will 95 

gift on attaining twenty-one and beyond . . . . . . . . , . . . 205-207 

on eldest or youngest son attaining majority 207 

^at eighteen ' 262, 267 

postponement of possession beyond eighteen 307 


Agency Charges — 

what, allowed to executor 


532 


Agricultural Land — 

law governing succession to, amongst Parsis 66 

what is 67 


Airman — 

privileged will of. - * 114-115 

Alien- 

may make a will . . » . . • • - • . • • 87 

may be appointed executor . . . . . . . . 410 

administration to the estate of . . . . . . . . . . . . 406, 550, 579, 580 

distribution of the estate of . . . . . . . . * . . . . . . . . 579, 580 

wife of a Parsi, rights of . . . . . . . . . . . . • * • . ♦ • 71 

Alienation — 

bequest with power of . . . . . . . . - - - • • - * • • • 174 

condition in restraint of * • • * • • • * ^86 
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Alienation — (contd , ) 

power of, or juiiunustiator 

Hupeacbnieot of 
t emanation of powei oi 

Allowance— 

to executor . . 

to solicitor e\ec*utor 

Alterations — 

of will . . 

made in wills . . 
in a will, elleet of 

how to be attested 

made by pencil, elleet of 

in grants 

Alternative — 

eonstnielion of, be<jm‘s| 

(ionees 

Ambassador - 
domicile of 

Ambiguity — 

admission of extrinsic o\ blem'c m case of latent . , 
exclusion of extrinsa* <‘vi<l<»nce in ease of patent . . 
upon the fact vim t>f the wall . . 

Amendment- 

in grants when made 
procedure for . . 

Anglo-Indians — 

by what law governed 

Animus Revocandi-- 

essential in destroying will 

Animiis Testandi — 

attestation of will must be 

will must be made wdth 

Annuity — 

definition of . . 

bequest of, whether for life or perpetual . . 

abatement of 

commencement of payment of 

considered general legacy for purpose of abatement 
bequest of, to be satisfied before residue . . 
as specific gift of interest in real estate 
valuation of . . 

bequest of, to two persons 

kinds of 

payment of 

purchase of 

interest when payable on 

income tax on 

securing of, when no fund charged 

for advise, to lawyer 

for trouble to executor 

for education 

for maintenance 

when perpetual 

Anticipation- 
restraint on . » 


516, 524 
.. 525 
.. 525 


176-17T 


145-147 
147 
142 , 143 


.. 836 

.. 886 
.. 556 

668 
.. 840 

.. 840 

20 (ill. ii) 

.. 889 

.. 886 
.. 886 
.. 568 

.. 566 

.. 578 

.. 887 

.. 566 

.. 812 
812 
886 
.. 836 

887 
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Appeal — 

to High Court from order of District Judge 

from order of grant of Succession Certificate 

from order requiring administration bond 

from order granting leave to alienate immoveable property 

from an order admitting a person caveator 

from order of revocation of grant 

from order refusing to assign bond 


Page 

499 

601 

492 

524 

487 

462 

494 


Appointment — 

power of — (see Power of appointment) 


Apportionment — 

of rents, taxes, and other periodical payments 332 

Appropriation — 

effect of • 566-566 


Arbitration — 

power of executor or administrator to submit to 


527 


Armenians — 

law of intestate succession applicable to 


5, 45 


Assault — 

actions for, do not survive . . , . . . . . 508, 509 


Assent — 

of executor to complete legatee’s title 
„ to specific legacy 

„ to his own legacy 

conditional 

effect of, in case of specific legacy 
„ in case of general legacy 

form of 

transfer of bequest by legatee before 
when to be given, before grant of probate 
,, ,, after ,, ,, • • 

when implied, in case of death of executors 
when retracted 

who can give 

withholding of, by executor, when Court may compel 



• * 

557 

, . 

557, 

558 

. . 

560, 

561 

. . 

, , 

560 

, , 

558, 

559 

* . 


561 

, , 

, , 

559 

557, 

,558, 

561 

. , 


419 

, . 


558 

558 ill, 

■ w. 

560 

. . 

559 

, , 

, , 

557 

. . 

. , 

558 


Assets — 

admission of, by executors and administrators . . . . . . . . . . 876-377 

meaning of . . . . 539 

what are, in the hands of executors or administrators 539 

deficiency of 319 

—of the estate of foreigner 579-580 

of distribution 575 

„ „ of foreigners’ estate 579-580 


Association of Individuals — 

grant of probate to . . . . . . . * * . 418 

grant of letters of administration to 433 

**At*’ 

construction of the word , 276, 278, 280 

Attestation — 

form of 108 

difference between signing and 106 

what is 106 

must be animo testandi 106 

Attesting Witnesses — 

affidavit of 481 

bequest to . . . . • • . . • • • • * • • • • • • * HO 
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Pauk 

Attesting Witnesses — (contiL) 

btiquest to the hushaud ol , . . . . . . . . . • • . . . . . . 117 

„ %Mtc oi .. .. .. .. .. •. ». 117 

„ m e<is(M)r ^v^lIs oi Iloidus .. .. .♦ IIS 

examination oi . . . . . . . . * . . . • . . * . . . . 481 

evidence ol* , . . * , . . . . . . . . . * . . * . . 109, 110 

mark of, to will whether valid . . . . . . . . . . . . , . . , 100 

sciibe as . , . . . . . * • . • . . . * . 100 

solicitor as 118 (a*. 9) 

sub-icgistrai as * . . . . . - . • . . * . . • • . * . , 107 

who caw be , . . ♦ . . . . . . . . . . ♦ . . . . - . . 117 

an executor can be .. .. 117,119 

a minor can be . . . . - - . - 117 

a creditor can be . . . . * . . • 117 

whether, should know contents of will . . . . , » . . . * . . 100, 117 

Attorney — 

grant to, of administration with will annexed wdien executor absent . . , * 487-408 

grant to, of letters of administration 489 

“Aulad»»— . 

meaning of . . . . . . . . . * 185 

B 

Baj Rojgar — 

bequest for . . 240, 241 

“ Bangsa — 

meaning of . * . , 185 

Banker — 

liability of executor or a<lministrator on failure of 582 

Bankrupt — 

may be appointed executor 411 

grant of probate to . . . . 414 

Bankruptcy — 

condition determining interest on . . 289 

^*Bapika Vausmathi’’ — 

meaning of 185 

Baroda Cantonment Order — ^ 

Indian succession Act made applicable to Baroda Cantonment 5 

Bastards — 

letters of administration to estate of 406 

‘Begotten” — 

construction of word 182 {ex. 8) 

Beneficial Interest — 

vesting of 867-868 

Benevolent Purposes 

bequest for 160, 248, 249 

Bequest — 

absolute with direction as to enjoyment 804-806 

absolute with restriction to secure specified benefit 808-809 

alternative 176-177 

conditional .. 282-808 

contingent 274-282 

cumulative 188-189 

onerous * 271-278 

of annuity 885-340 

150, 815 
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Page 

Bequest— (con^d.) 

of interest and produce 334 

of land 315 

of residue 317 

of stock 316 

of things described in general terms 334 

to adopted son 142 

to attesting witness . . . . 117-118 

to brother-in-law . . . , 171 


to charity (See Charity) 

to children 141 

to creditors 341 

to debtor . . . . . . . . . . . . , . 195 

to descendant to 186 

to executor 171,310 

to family 168, 171 

to heirs 168 

to husband 141 

to idol 242-243 

to illegitimate child 187 

to issue 186 

to joint family 183 

to legal representative , . . . . . . , . . . . . . . . . . 171 

to next of Kin 168, 170, 171 

to poor relations 245 

to portioners 341 

to relations 168, 170 

to representatives 171 

to servant . . . . . . . . . . . . , . . . . , . , . , 141 

to sister-in-law . . . . 171 

to son 141 

to unborn person , . . . 209-217 

to wife of testator 140 

„ „ third person 140-141 

to A and his issue 179 

to A and his executors or administrators 197 (ex. 2) 

to A or his representatives . . . . . . . . 197 (ex. 3) 

to A and his children 178, 196 

to the children of A and B . . 183 

to all the children of A . . . . . . 205 

to all the children of A on the eldest child of A attaining the age of eighteen . . 206 

to all the children of A when they attain the age of eighteen 206 

to all the children of A when they attain the age of twenty-five 207 

to all the children of A when the youngest child attains the age of majority . . 207 

to A or his heirs . . . . . . . . • . • • 106 

to A and in case of his death under eighteen to B 196 

to A and B or survivor of them 281 (ill. i) 

to A, B and C at 18 with gift over to D if all die under eighteen . . . . 262, 263 

to A (a minor) and his heirs and in case A died a minor to B and his heirs . . , . 221 

to A for life and after his death to the children of B * . 205 

to A for life and after his death to the children of B who shall attain the age of 

eighteen 206 

to A for life and after his death to the eldest son of B on his attaining the age of 
twenty-four . . . . . . . . . . .... . . . . . . 218 

to A for life with remainder to B but if B died without a child or unmarried or under 

18 than over 274, 279 

void for uncertainty 157 

with words of limitation 1'3'9 

without words of limitation . . . . 1*^2 


Blanks— 

in wills, parol evidence not admissible 147 

Blind Persons — 

not incapable of making wills 66 

Blood — 

full and half 43 
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Paoij 

Born or to be Born — 

meaiiiug of 184,200 

Brahmos — 

law governing . . . . . . * . . . . , 7 

Brothers— 

share of in ease^ of intestacy i)f Kuropeans, Anglo-Indians and Indian Chiistiaus , . j 5 
share of in casts of intestacy of Parsis . . , , . . . . . . . , , , 75-70 

Brother-in-law — 

betjuest to 171 

Buddhists— 

how fur governed by tiu‘ Act . . . . * . . , . . 7 

Burden of Proof — 

on person propounding will .. .. .. .. .. 1*2-94 

Burmese— 

how far governed by Succession Act . . , * , * , . 7 


Business — 

and goodwill meaning of the word 150 

power of administrator to carry on 527-528 

power of executor to carry on testator’s 527-528 

liability of executor for carrying on . . 528-529 

joint family 529 

G 

Call- 

on shares specifically bequeathed by whom payable . . . . 888 

liability for payment of 552 

CaeteroTum — 

grant of administration 449-450 

Cancellation — 

revocation of will by . . , . . . . , . . , , . . 124 

Cause of Action — 

survival of 508-512 

vesting of, in executors and administrators 807 

Caveat — 

definition of 400 

form of 484 

where to be lodged 488 

who can lodge, a . . . . , . , . 484, 485 

procedure to be followed on filing of 483, 484 

Cessate Grant — 

of administration . . 

Character — 

gift to persons filling certain . . 140 

Charitable Bequests — 

advancement of beneficial objects 248-249 

„ commerce 248 

„ learning ^5-247 

„ » « . 287-243 

benefit of particular locahty 244 

>» poor ’ 244-245 

„ poor relations 245 

for bcMVo^t uses ISS, 160, ‘248, 249 

for political objects , , ^ ^ 247 

for superstitious uses * , * ' * 239-242 

for idols ** 243 



INDEX. 


621 


Charitable Bequests — (contd^) 
for erection of tombs 
for dharam 

cy~pres doctrine when applied to 
definition of 

discretion of trustees as to . . 
distinction between public and private 
when valid 

when void for uncertainty , . 
income tax, exempt from payment of 
perpetuity affecting 

Child— 


Page 

243 
.. 238 

255-257 
.. 254 

249 
235-237 
233, 237 
158-161 
.. 254 

224, 257 


bequest to, does not lapse . , 





201-202 

construction of word , . 





141, 184 

domicil of 





24 

en ventre sa mere 





44, 184, 206 

illegitimate 




, . 

187 

posthumous 

. . 

. . 

. . « . 

, , 

52 (ill. iv) 

share of in case of intestacy of a 

European, Anglo-Indian or Indian Christian 

51 

„ in case of intestacy of a Parsi 

• . . . . . 

. . . . 

. . 

.. 69-71 

step 

. . 

. . . • . * 

* • > • 

, , 

.. 185 

when construed as “issue” . . 


> ■ . • . • 

• • • * 

, , 

280 

„ „ “son” . . 

. . 


. . 

. . 

148 

Chinese — 






law applicable to 

• • 



. . 

• • 

8 

Choses in Action — 






vesting of, in executors and administrators 

. . 


.. 367 

Citation — 






compulsory, in which cases . . 


» • • • . » 

. * . . 

, . 

428, 433 

discretionary in which cases 



. . * . 

, , 

482, 483 

effect of omission of service of 



. . • . 

, , 

.. 455 

form of 



• • • . 

• • 

. . 428 

kinds of 





427, 433, 455 

purpose of 



. . 


.. 433 

service of 



> • • • 

• * 

483 

„ on minor how effected 



• » • * 


455, 483 

„ when there is will and when there is intestacy 

. • . . 

, , 

.. 455 

special when required 

• * 


. . 

. . 

.. 483 


Civil Procedure Code — 

application of, to probate proceedings 


469 


Class — 

ascertainment of . . , . 169 

bequest to a . . . . 204-205 

„ „ such members of a, as attain majority . . . . . . 205-207, 270 

„ „ members of a joint Hindu family 183 

„ „ member of a, some of whom may come within perpetuating rule . . 227-228 

„ „ members of a, as attain particular age and income given . . .. 270 (iZ/.) 

dehnition of . . . . . . - . . . . . . . . . . . 181 

difference between bequest to a, and bequest to individuals . . . . . , . . 182 

emuneration of members of . . . . . . . . . . 139 

Hindu law and gift to 227 

time for ascertainment of . . 169 

„ „ „ „ in case of substitutional bequest 177-178 


Co-Adjutors — 

appointment of 

Codicil- 

definition of 

discovery of, after grant of letters of administration 

effect of, on will 

probate of 

revival of will by 

revocation of 


.. 413 


9, 10, 123 
453, 456 
10 
417 
129 
w 123 
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Coercion — 

ildinilionof . 08 

distinguished from undue influence .. .. .. .. .♦ .. .. 00 

\\ ill void, if obtained by . . . . . . . . . . . , . . . . . . 07 

Co- Executors — 

death of one of . . . . . , .>85 

liability of, for devastavit . ♦ . . . . . , . . . . . . . , . . 588 

„ „ for joining in receipt 588 

■N\hat one of several, may do 58 1 

„ „ » may not do 585 

Collateral Consanguinity — 

what is 48 


Collection of Property — 

by executors and administrators 5 1*2-5 1*8 

Commission— 

executor not entitled to charge .582 


Common Form — 

difference between solemn form and . . . . . . . . 4(i8 

grant of probate in 4(>7-488 


Company^ — 

grant of letters of administration to . . , . . . 488 

„ „ „ probate to 418 

rules relating to grant to .. .. .. .. 415 


Compromise — 

of probate proceedings not permissible . . 487-168 

Conclusiveness — 

of grant of probate 450, 472 

„ of letters of administration . . 472-478 

„ of application for probate and letters of administration 475 

„ of representative title of executors and administrators 450 

„ of validity of will 450 


Condition — 

characteristic of precedent and subsequent * . . . 284 

difference between repugnant, and defeasance clause 800 

distinguished from limitation . . . . • . . , . . 284 

what is repugnant , . 804 


Conditional Bequests — 

definition of 282 

difference between Indian and English law 800 

two kinds of condition 283 

how to distinguish between precedent and subsequent 288, 200 

how to distinguish from limitation 284 

iiow to distinguish whether vested or contingent 293 

impossible conditions precedent 282, 284 

„ „ subsequent 209 

illegal condition precedent 285 

,, „ subsequent 290 

condition against public morality or public policy 285 

„ astoreKgion .. •. 285,286 

„ as to assuming name 308 

„ as to residence 298 

„ as to good character , . , , 280 

„ of forfeiture in case legatee embraces a peculiar faith . . , . 286-280 

»> ^ in case legatee marries a person embracing different religion 280 

„ in restraint* of marriage 280 

,, as to marriage with consent of executors or trustees 201-292 

„ determining interest of legatee on his insolvency 289 

interest of legatee on his disputing will , , , . , . 296 
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Conditional Bequests — (contd.) 

condition restraining legatee from taking legal proceedings 

,, in terrorem 

performance of condition precedent 

,, „ „ subsequent 

time within which condition must be performed . . 

Consanguinity — 

classification of 

definition of . . 

lineal and collateral 


Construction — 

of will, general rules . . 
of wills of Hindus 
of wills of Khojas 
„ „ „ Cutchi Memons 

of technical words 


of two bequests to one and same person 

misdescription of object of bequest 

misdescription of subject of bequest 

latent ambiguity 

patent „ 

intention to be ascertained from whole will 

use of general words, in restricted sense 

no part of will to be rejected 

will speaks from death of testator 

which of two possible, preferred 

use of same words in diiferent parts of will 

last of two inconsistent clauses to prevail 

of will, not function of probate Court 

of expression “ This is my last will ” 

„ „ “ subject of disposition ” 

„ „ “ to my wife ” 

„ „ “ to my wife A ” 

„ „ “ to wife of A ” 

„ ,, “ to a son ” 

„ „ “ to eldest son ” 

„ „ “to unmarried daughter ” 

„ „ “ without issue ” and “ dying without issue 

„ „ “ if my son died ” 

„ „ “ in case of death ” 

„ word “of” 

» “or” 

,, „ “now” 


Consul — 

domicile of 


Contention — 

meaning of the expression 
procedure when there is 


Contentious Proceedings — 

what are 

what are not 

what are grounds for opposing will 
who entitled to take . . 

procedure to be adopted in . . 

Contingency — (See Contingent Bequests) 
death when considered 
time in which, must occur . . 
when there is a gift over 
double 


Page 

. . 297 

.. 300 

.. 291 

299 

293 , 302 , 303 


43 

42 

. . 42 , 43 


130-134 

132-134 

88 

89 

134-135 

188-189 
138, 139 
144 
145-146 
147-148 
148,155 
149-150 
. . 154 

136 , 161 , 164 
.. 153 

.. 154 

88 

.. 423 

.. 122 
.. 136 

140-141 
140-141 
163-164 
141 
.. 141 

.. 141 

.. 143 

.. 143 

.. 266 
.. 266 
.. 143 

.. 162 


27 


488 

489 


467 , 488 
467 , 488 
486-187 
484-485 
496-497 


. 277 

. 269 

274-275 
. 265 


Contingent Bequests— 

meaning of 

difference between vested and 


266 

266 
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Contingent Bequests — (contd.) 

difference between, vested bequests liable to be divested au<l . * 
rules for determining whether a bequest is veste<i or eontingeut 

time within which contingency must occur 

‘‘in ease of death,” how construed . . . , 

under Hindu law . , . , 

not transmissible 

provision for payment of 

provision for payment of income to individual until <*tmling(UK‘y 

,, ,, ,, ,, ,, ,, class . , . • . • » 0 • * 

vesting of, in members of a class . . 

„ „ in case of double contingency 

Page 

ii(K)-301 
266-200 
260-274 
. . 266 
. . . . 270 

. , 269 

. . 566 

267-260 
270 (UL) 

. . 270 

264- 265 

265- 266 

Contingent Class — 

difference between gift to a, and a gift to a class on contingency 

. . . . 270 

Contingent Liability- 

provision for payment of 

sm, car, 576 

Contingent Remainder — 

when void 

213, 216, 221 

Contingent Will — 

dcllnition of 

17 

Contract — 

performance of, of testator by executor 

, . . . 527 

Conversion — 

of assets by executor or administrator in authorised investments 
of residue , . 

time of making 

where the executor has discretion to postpone 

of payment of interest until 

. . 54$ 
. , 567 
. . 568 
567, 568 
. . 568 

Converts — 

Hindu, to Christianity . . 

rights of, in joint family property 

7 

8,0 

Copy- Right — 

vesting of, in executors and administrators 

. . mi 

Corporation — 

aggregate, may be executor • , . . 

sole, may be executor 

grant of probate to, when made 

. . 410 

* * 410 

414-416 

Costs — 

of administration suit 

* . . , 545 

Cousins — 

first, german, meaning of 

second 

once removed . . 

.. 44,184,185 
. . 44, 184, 186 
* » 185 

Covenant — 

not to revoke a will 

to build, legatee takes leasehold cum onere 

. . 102 
. . 831 

Creditors — 

assignee of deceased 

when entitled to contest will 

legacy to, j^rimafade entitled to legacy as well as debt 

of executor, his position 

in case of unsecured loan 

his remedy 

debt due to, to be paid equally and rateably 

grant of letters of administration with will annexed to 

grant of letters of administration to , , , , 

. . 30$ 

. . 485 

.. 840 

. . 580 

520-580 
530-531 
, . 547-548 

482 

, . 404, 405 
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Cremation-— 

when executor can dispose of body by 536-537 

Crown — 

Act not applicable to . . . . . . . , , , 5 

when entitled to property of intestate . . , . . . 49 

letters of administration not necessary when estate devolves on 876 

payment of debt to 546 

Cumulative Bequests — 

rules as to 188-190 

Curator — 

appointment of 357 

position of 358, 860 

powers and duties of 358 

succession certificate not qecessary by, to recover debt 360 

remuneration of 359 

security &om 359 

time within which application for appointment of 362 

suits by and against 360 

accoimts to be filed by . . . . . . . . . . , . . . . . . . 361 

Gutchi Memons—^ 

attestatibn of wills of, not essential 108 

construction of the wills of . . . . . . 89 

revocation of wills of 127 

wills of 88 

Cypres — 

doctrine of 255, 257 


D 

Daughter — 

meaning of . . . . . . . . . . . . . . 186 

share of in case of intestacy of Europeans, Anglo-Indians and Indian Christians . . 51 

„ „ in case of intestacy of Parsi male .. .. •*.. .. .. 70 

,, ,, ,, ,, ,, ,, ,, female . . . . . » • . 71 

unmarried, meaning of expression . . . . . . . . . , . . . . . . 141 

Dead Body — 

man cannot dispose of his . . . . 586 

executors have right to possession of . . . . . . . . 687 

Deaf and Dumb Persons — 

may make wills 85 

may not make will when . . . . . . . . 90 

Death— 

when construed as contingent . . . . 277-278 


Death-Bed Charges — 
payment of 


Debt- 

accumulation of income for payment of testator’s 

acknowledgment of, by co-executor 

bequest of 

construction of the term 

“now owing”, construction of 

order of, payment of, equally and rateahly 

payment of, by creditor to legal representative before grant 


ctown 


„ „ before legacy . . 

executor has authority to compotmd 
payment of, barred by limitation . . 
l^cy of, when lapses 


544 


.. 281 
.. 534 

150, 315 
150, 894 
.. 150 

.. 547 

392 
.. 546 

.. 547 

.. 551 

.. 681 
584, 540 


40 
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Paok 

Debt (contd.) 

Ic^tacy of, whether spceiiu* or general 

. . 


312, 31S 

what is suit for “debt'’ 


. . 

38», m 

what is not smi for, . . 



*• 

, . 897 

Debtor — 

legacy to 



.. 

. . 195, 841 

Defamation 

actions for, do not sin \ n < 

.. 


508, 509 

Defeasance Clause 

in will with or without gift o\ ci 


, , 

. . 

according to Hindu law 

• . . . . . 

, . 

. . 262, 268, 300 

as a conditional limitation 

* . . . . . 


. . . . 298 

difference between, and repugnant clause . . 




. . 807 

Definitions - 

administrator 

- . . . 


. . 9, 10 

annuity 


4 

. . 836 

clhss - . . , 



181 

codicil 



, . 9, 10 

consanguinity lineal, colUtcial 



42 

demonstrative legacy . . 



. . 820 

domicile 



19 

donaiio moriis cama * , 




executor 



.. 9, n 

executor dc mn iori , . 



. . . . 505 

general Icga<‘y 



313-314 

nuncupative will 



16 

portion 



, . . . 58 

privileged will 



.. .. 114 

probate.. 



. . 9, 12 

specific legacy 


V . 

. . . . 312 

will , , 


. . 

.. 9,12 

Degrees- - 

mode of calculating . . 



.. 

48 

Delegates — (see Districi 

Delirium - 

distinguished from insanity 



-- 

91 

Delusions- 

effect of, upon capacity to make a will 



- 

91 

Demonstrative Legacy - 

abatement of 



. . 556 

ademption of 

• • . . » . 


. . 828 

assent to 



. . 557 

definition of 



. . . . 820 

interest on 



571, 572 

order of payment of 



. , 821 

Dependant Relative Revocation— 

doctrine of . . . , 


.. 

125-126 

Deposit — 

of wills with Registrar 


.. 

288*284 

Descendants — 

legacy to 


. • 

201-202 

lineal^ share of 



49 

i meaning of 



184,186 

Di^ertption-T- 

or legacies 

mm mm mm 

# 

161 

^jatCQS by nwmbei ,, ,, 

• • ♦ t * ♦ 

* ♦ 

ft » t 188 
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BestructioD of Will — 

revocation 124, 436 

Devastavit — 

meaning of 

what are acts of . . , . 533 

what are not acts of ’ 531 

by negligence 584-585 

liability of executor and admmistrator for 552 , 580 

by co-executors or co-administrators . . . . * . . 533 

Devisee — 

meaning of term 

Dharam — 

bequest to 159 . 160, 238, 236 

Die under Eighteen 

construction of 280 

** Die in my Lifetime ” — 

construction of . . . . 280 

** Die without Issue ” — 

construction of 143, 278, 280 

Direction — 

application for, to Couit by executor’s and admmistrators 503 

for enjoyment of bequest in a particular manner 304-306 

( 

Discharge — 

of executors and administrators 501-502 

Disclaimer — 

of onerous bequest 272 

Discrepency 

between figures and words used in will 143 

Discretion — 

' of executor as to conversion and investment 819 

of executor as to charities 249 

Distribution — 

advertisement of intended 575-576 

of assets 575 

of property of foreigner 579-580 

period of when no time fixed in case of contingent bequests 274-275 

District Delegate — 

appointment of 

definition of 

powers of 

grant of probate and letters of administration by 
cannot make grant after entry of caveat 


District Judge- 

appointment of, by High Court 464 

definition of 9,10 

jurisdiction of, in grants of probate and letters of administration 470 

powers of to grant probate and letters of administration * 464, 465 

powers of to grant when the deceased has no fixed place of abode . * . * . . 471 

grant of probate and letters of administration by, when 470 

procedure to be foUowed by . . . . 466 

Divorce— 

action for, do not survive . . . . 608 MXn) 

dotoicile of married woman who has obtained decree for , , , , • , , * ‘ 28-29 


.. 464 

.. 464 

482-483 
.. 479 

487,488 
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Domestic- Servant- 
bequest to 
wages of 

Domicil — 

abandonment of 

' ambassador of 

Anglo-Indian 

acquisition of rtei\ 

„ „ ,, by declaration 

by birth 

by choice 

by operation of 1»'\\ . . 

classification of 

change of 

Consul of 

grant of probate when establishes 

of origin 

of lunatic 

of minor 

of married woman 

after husband’s dcaih 

onus of proof of acquisition of nevk 
special Marriage Act, affecting 
status as distinguished from 

succession to immoveable property governed by law of Britisli India 
succession to moveable property regulated by law of ,, „ 

succession to moveable, when governed by the law of British India 
proof of 

what is 


in absence 


Pagf 

HI 

.>46 


27 
27 
26 
24 
26 
23, 24 
24,26 
20 
20 
21 
27 
420 
24 
20 
27, 20 
2B, 20 
20 
26 
10 
20 

10, 20 
20, 22, 23 
of 

30 

10 


Donatio Mortis Causa - 

according to Mahomedaii law 

^EOndu law 

effect of recovery of donor from illness 
how it differs from a legacy . . 

^from a gift inter vivos 

may be made orally or in writing . . 

requisites of 

subject matter of 

Double Possibility- 

distingu^hed from ix^pctuity 
rule against 
Double grant — 
what is 


. . 352 

. . 352 

. . 352 

. . 352 

. . 362 

.. 351 

.. 360 

361-862 


221 

229 


452 


Double Probate— 
what is 


417 


Draft- 

probate of draft of a will 135-436 

Drunlcenness — 

how far affects capacity to make a will 96 

Dumb Persons- — # 

may make wills 85 

may not make will 90 

Duplicate Wflls— i 

what are *. 18 


Durante Minore AEtate — (see AdminisiraMon)^ 

E 


•• • % f • •» *, ♦. ,, ,, o 


^ Act applies to 



IKDEX. 




Eccentricity — 

distinguished from insanity 
will made during 


Effects — 

meaning of 

what passes by a bequest of personal 


Eldest Son — 

bequest to, how construed . . 


Election — 

by conduct 

circumstances imder which it takes place . . 
devolution of interest relinquished in case of 
difference between English and Indian law as to 
evidence of 

enjoyment for two years 

foundation and characteristic of the doctrine of 
postponement of, in case of disability 
requisites of . . 

time of making 

under Hindu law 

waiver of . . 

when parties cannot be restored to status quo 

Enumeration — 

mistake in 


En Ventre Sa Mere 

a child, to be considered in existence at father’s death . . 
words expressive of relationship apply to a child 

Equivocation— 

in description 


Erasures — 

in wills, effect of 


Error — (see Mistake). 

Estate — (see Executor and Administrator). 

meaning of the word 

what passes under the expression, and effects 

Estoppel — 

in rem . . . ♦ 


Page 

9 

91 


506 

150 

141 


348 

343 
. 343 

344 

345 

349 

343 
. 349 

344 
. 344 

344 
. 348 

348 


139 


52 (ill iv) 
187 


143, 146 


127 


. . - 151 

.. 151 


423 


Et Cetera 

what will pass in a will by 150 

Europeans — 

law governing . . . . . • • . • . • . . . 5 

law of intestate succession applicable to 46-59 

^re of widow or widower 47, 48, 50 

share of lineal descendants 47, 48 

share of kindred when there are no lineal descendants . . . . . . . . . . 49 

share of father . . . . * . . 54 

share of mother . . 54 

share of step-mother . . . . 55 

share of brothers and sisters. . . . . * 55-56 

Evidence — 

admissibility of parol, to identify documents to be incorporated . . . . 110-111 

„ „ to identify property bequeathed 187 

„ „ of due execution of wiU 109, 482 

„ „ of habits of testator 186*188 

„ „ for construing cumulative le^cies . . . . * . . • 190 
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Pagk 

Evidence — {contd.) 

admissibility of parol» in case of secret trust . . 112-114 

» ,, „ „ ambiguity 142 

„ „ „ „ latent ambiguity 145 

)) )» »> patent ,, •• .. .« «* .. *. 147 

,, of unprobated ’Will when allowed S88, 8B9 

„ „ lost will 43« 

„ of intention of testator . . . . 187 

of objects of testator’s bounty 140 

to prove whether a bequest is in sutislaction of <leht . . . . . . . . . . 841 

to prove relationship as to illegitinia<‘y . . 18H 

as to the petitioner’s right to letters of udniinist ration 482 

„ „ sanity of testator 92-oa 

as to the revocation of will . . . . 120 

grant of probate conclusive, of testamentary capacity . . , . . . . . 420 

,, ,, ,, , as to genuineness of 'will .. .. .. 420-421 

Exchange- 

rate of, for payment of legacy in toieigu euneuey 

Execution of Wills 

of unprivileged . . . . . . 

of privileged . . . . . . . . .... 


502 


108-107 

115-110 


Executor — 

absence of, grant to attorney of 
acceptance of office by 
according to the tenor 
actions accruing to and against 
account to be filed by 
administrator of, does not repiesent first testator 


487-439 
300, 420 
504, 505 
507, 508 
. . 539 

418 


after grant, alone <*an sue 399 

appointment of 410, 411 

„ alien as . . % . 410 

„ association of individuals .. «* 413 

,, company or corporation • . 410, 413 

„ insolvent . . - 411 

,, king . . 410 

„ lunatic .. •* 411 

,, married woman 411 

,, minor 410 

„ oMcial trustee 4U 

. „ Panchas 411 

,, partnership firm 410 

„ shebiat 411 

assent of (see Assent)* 

assent of before ^ant of probate . - - . . . - . • . . . . . . , 559 

assignment of office for 365, 418 

attestation of will by * - • • * * 119 

bequest to * 171, 810, 815 

cessor of right of, to prove will 4l3 

citation to, compulsory . . - - * 426 

death of sole, after proving . . . . 418, 358 ill (iv) 

death of one of several 418, 585 

definition of . • 9, ii 

deri-vative title of 41l 

devastavit of 580-584 

direction, right of, to apply to Court 50g 

disabilities of, 

„ not entitled to legacy unless proves will 810-812 

„ not entitled to purchase testators property 503 

, , „ to set up adverse title 530 

„ „ „ to charge cominission or remuneration 532 

u H M ,, to delegate his powers 527 

40ireetlons to, by Court for administration 508-504 

^dMiazge of.* ,* 5QX 

general as to conversion and investment 564, 567,508 

„ , as to sdection of charitable bequests 249-252 
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Executor— 

discretion of, as to sale of testator’s property 

„ ,» „ when Court Tvill interfere 

distribution of assets by 

duties of 

,, carrying on testator’s business 

,, „ business of Hindu joint family 

„ clear accounts to keep 

„ collecting property and effects of testator 

,, filing of, inventory and accoimts 

„ funds to provide for funeral expenses 

„ insurance of property, executor not bound 

„ investment of cash 

duties of, to pay all debts including his own equally and rateably 

„ to pay debts before legacies 

„ to pay legacies 

,, regarding contingent legacies and contingent liabilities 
„ to perform contracts of testator 

estate of, vesting of property in 

,, what properties vest in .. 

,, „ „ do not vest in 

„ quality of 

„ „ vesting in of property in case of Hindu wills 

„ time at which and dmation of vesting of property in 
executor of, not a derivate executor 

foreigner, appointment of 

instituted and substituted . . 

legacy to, whether he can take without accepting the office 

liabilities of, for carrying on testator’s business 

,, for devastavit 

,, for co-executor’s acts 

* „ for failure of banker . . 

„ for not insuring property 

„ for loans of money borrowed by 

„ for retaining investments in unauthorized securities 

„ for signing receipts 

„ for wilful default and negligence 

office of, cannot be assigned 

position of, under Probate and Administration Act 

powers of, before grant of,probate . . 

,, after grant of probate 

„ to carry on business of testator 

„ alienation . . . . . . . . 

„ management 

,, to collect property 

„ compoim(fing debts 

„ employing agents and servants 

„ filing suits 

„ performing contracts 

„ referring disputes to arbitration 

„ to distribute assets . . . . . * 

„ to insure property 

power to grant lease, in case to when testator is a European, a Parsi or an 

Christian . . . , > . 

„ „ „ in case when testator is a Hindu or a Mahomedan 

power of, to mortgage immoveable property in case when teastator is a Euro 

Parsi or an Indian Christian 

,, „ in case testator is a Hindu or a Mahomedan 

„ to sell immoveable property in case when testator is a European 

or an Ihdi^ Christian 

,, „ immoveable property in case when testator is a Hindu or 

Mahomedan 

„ „ property specifically bequeathed 

power of, to pledge immoveable property 

„ „ raise loans of money 

power of, to underlease . . ' 

purchase by, of testator’s property 
removal of, by Court 


318, 319, 368 
568 
274, 675 

527 

529 

539 

542 
538-541 

536 

581 

543 
547 
551 

551 

552 

527 
366 et seq* 

366-368 

368- 369 

369- 372 
369 
368 

366, 418 
.. 410 

,, 412 

310-811 

528 
580-586 

.. 583 

. . ^582 

581 
.. 529 

582 
.. 588 

584 
366, 418 
.. 371 

419-420 
515 et $eq. 

527-528 
.. 517 

.. 526 

542, 543 
581 
.. 527 

387 
.. 527 

527 
.. 675 

.. 581 

Indian 

520, 522 
517 

pean, a 

515, 519 
517, 524 
a Parsi 

515, 517 


515, 517, 524 
.. 516 

520 
,, 519 

.. 520 

583 
501-503 
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Page 

Executor — {conid. ) 

remuneration, bargain for acting as . . . . . . . * . . . . . . 5S2 

renunciation by * 428, 429 

retainer of ' . . - . 549, 550 

right of, who of has not obtained probate . . . . . , 417 

right of, survival of actions 507-510 

„ to residue . . . . 46 

„ to indemnity from legatee . . . . . . . . 552 

„ to compel refund of legacy 578, 574 

„ to apply to Court for directions . . . , , . . . 508 

several executors, death of one of several 118, 535 

„ „ exercise of rights by 535 

„ „ liability of one, for devaslaii of another , . 583 

solicitor, authority to charge for professional services . . * . . . . . . 532 

termination of the powers of . . 525 

title of, paramount . . . . . . . . . . . . . . . . . . . 366 

time when estate vests in . 368 

vesting of property in 366 

when may be compelled to take out probate . . . . . . . . . . . . 427 

when nxay challenge the %vill , . . . . . . . . . . . . . . . 427 

Executor De Son Tort — 

according to Hindu and Mahoinedan law . . . . . . . . . . . . ^05 

definition of .. .. Ul, 412, 506 

liability of . . . . . . . . 506 

sale by * . . . . , . 507 

what acts constitute 504 

„ „ do not constitute 506 

Executorship Expenses — 

what they mean . . . . . . . . . . . . . . . . . . . . 544 

Executory devise — 

distinjguished from contingent remainder 221 

meaning of 220 

Hindu law and 224-227 

Exemplification — 

what is 126 

Exempted Persons — 

who are 18 

Extent — 

of the succession Act 3, 45 

Expenses — 

of executorship . . . . . . 544 

of funeral of deceased 544 

of improvement of property 581 

of religious ceremonies . . 581 

F 

Family — 

bequest to . . » . . . 171 

bequest to members of a Joint Hindu 188 

inquiry as to, of deceased when made in construing wills, “ arm chair rule ” . . . . 186 

Fatal Accidents Act — 

action under 512 

measure of damages under .. .. .. 518-515 

lixuitation for action under .. .. 515 

Father — 

share of, in case of intestacy of a Parsi . • 72, 78 

when entitled to letters of administration 404 

Feli{0 He Se— 

inay make a will 


87 
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Paok 

Felon — 

may make a will 87 

Feudatory State — 

law governing . . . . . . . , . . . . . . . . . . . . 20 

Firm — 

appointment of partnership, as executor . . . . . . . . . . . . 410 

Foreigner — 

construction of will of 28 

distribution of property of 579, 580 

form of will of 23, 108 

law governing 6 

letters of administration of the estate of 408 

may be executor . . . . . . . . . . . . . . . . . . . . 410 

payment of debts of 550 

probate of will of 424-425 

revocation of will of, by change of domicil 28 

revocation of will of, by marriage . . . . . , . . . . . . . . . . 120 

succession to moveable property of 20-22 

Forged WiU— 

payment made to executor of 498, 499 

can probate be challenged on the ground that the will is 459-461 

Fraud — 

construction of word . . . . . . . . . . . . • . . . . . . . . 98 

definition of 98 

imputation of, in making will 147 

probate obtained by 458^ 455 

will void if obtained by 97 

part of will obtained by , . 98 

words inserted in will by 142 

Friend — 

bequest to, and relations , . . . 170 

Function — ^ 

of Probate Court . . . • . . . . . . . . . . 421 

Funeral- 

duty of executor as to . . . . . « . . . . . . 586 

Funeiral Expenses — 

liability of executor for . . . . . . 586 

payment of . . . . . . . . - . 544 

what allowed * 586 

Furniture — 

what passes by a bequest of . . * 151 


G 

General Legacy — 

abatement of 554 

executor’s assent to * 557 

how it differs from specific and demonstrative . . . * . . . . . . . . 814 

interest on . . , . / . . * . . • 565, 570 

money is S16 

order of payment of - 554 

“ Generation to Generation ” — 

construction 


Gift Over — 

conditional limitation and 

gift at marriage or 18 with a 

in case of contingent bequest . - . » * . ^ 

lega<gr to A, B, C and if they all die under age to B 


268 

268 


jd 


firs 
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Page 

Goods, Goods and Chattels— 

meaning of expression 151 

household, what passes under the term . . . . 151 

Goodwill — 

what passes under the term 150 

Grandchildren— 

meaning of 1 84, 185 

share of, in ease of intestacy of Europeans, Anglo-Indians and Iiwliun Christians . . 51 

„ „ ♦, „ ofParsis .. 72,78 

Grandfather — 

share of, in ease of intestacy of Europeans, Anglo-Indians and Indian ('hristkiis . . 57 

» „ „ Parsis . . . . 77 

Grant — (see Probate ^ Admbmtraiwn)* 

Great- grandchildren — 

share of, in case of intestacy of Europeans, Anglo-Indians and Indian (liiristians . . 52 

» „ „ „ ofParsis .. 72 

Guardian — 

appointment of testamentary 96 

„ by Hindus 97 

grant of administration to 449 

instrument appointing testamentary, not entille<t to probah* 97, 409 

testamentary, is not a, under Guardian and Wards Act 12 

legal, meaning of . . 440 

H 

Half Blood— 

equally entUle<l to succeed with whole blood , . 48,44 

Heir 

bequest to 108,109,170 

definition of word .. .. 169 

male, construction , , . , igo 

right „ 168 

suit against 698 

High Court- 

concurrent jurisdiction of, to grant probate and letters of administration . , 500-501 

definition of 11,463 

when can grant probate , . 463, 476 

„ „ having efiiect throughout British India . . . . 472-473 

Hindu— 

convert to Christianity by what law governed 7, 8 

how far governed by the Indian Succession Act ,4 6 

may ma£e a will of separate property 87 

meaning of the word .. .. .. .. .. 6 

probate or letters of administration (see Probate, Adminisiraiian) 

what property of, can make will S3, 87 

will of, not revoked by marriage . . 79, 120, 126 

will of, made after 1st January, 1927, must be in writing • 82 

Hindu Converts— 

law governing . . . , 7, 9 

Hindu Executor — 

history relating to 522-523 * 

powers of * 521-522 

vesting of property in 369 

Hindu HisposMoti of Property Act— 

ejCEeot of, on bequests to imbom 210 
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Hindu Transfers and Bequests Act — 

effect of, on bequests to unborn 210, 211 

Hindu WiUs— 

history of 81, 87 

probate of, not falling under Hindu Wills Act 81 

when writing required . . 81, 82 

when probate required . . . . > . , 82 

„ „ not required ! . 83, 84 

Hindu WiUs Act— 

position of executor prior to 

,, „ » under 389-870 

„ » ,» not under 

sec. 2 reference to 372, 378 

sec. 4. „ 372 

Hindu Widows — 

bequest to 172-176 

„ of life interest, with power of alienation 174-175 

Holograph will— 

what is 16 

Household Furniture or Goods — 

what passes by a description of 151 

Husband — 

consent of, not necessary when probate or letters of administration granted to wife 414, 483 

construction of word 141 

liability of, for wife’s debts 34 

share of, in case of intestacy when the deceased is a European, Anglo-Indian or 

Indian Christian 50 

share of, in case of intestacy when the deceased is a Parsi . . 71 

when entitled to letters of administration 404 

Husband and Wife — 

effect of marriage before Succession Act .• 31-33 

^after Succession Act 31 

Hyderabad Administration Areas Order — 

Indian Succession Act applied by 4 

1 

Idiot— 

cannot make a will 91 

meaning of 91 

Idol- 

bequest to an 242 

„ not in existence 242 

“If 

meaning of the word . . 262 

use of word, to denote contingency . . , . . . . . , . . . 264 (ill. iii), 266 


Illegitimate Children — 

bequest to 

future void 

Illness — 

how far affects capacity to make will 
Impeachment— 

of alienation by executor or administrator 

Immoveable Property — 

succession to, regulated by law of British India . . 
what is 


187 

187 

95 

525 

19,20 

20 
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Importunity — 
will obtained by 




Page 

. . 97, 99 

Income — 

accumulation of 

bequest of, interim, when legacy contingent 
bequest of interim when legacy to class . . 
bequest of, indefinitely is bequest of corpus 

.. 

.. 

•• 

229-282, 261 
264, 267 
270 (ill.) 
384-335 

Income Tax — 

charity when exempt from payment of 

liability of executor to pay 

payment of, on annuity 


•• 

•• 

241, 254 
882 
337 

Inconsistent Wilis 

. 


-• 

123 

Incorporation — 
conditions of 

effect of 

. 

•• 

•• 

.. 110 
. . Ill 


of documents whether should be included in probate HI, 410 

Indian Christians — 

administrator’s power of sale of property of . . 517 

defhition of 9, 12 

executor’s power of sale of property of . . . . . . . . . . . . . . 517 

law applicable to . . . . . . . . . . . . . . 5 

law of intestate succession applicable to . . . . . . . . 45 

law of joint-tenancy applicable to 198 

letters of administration to the estate of, not necessary . . . . 874, 377, 878 

Infant — (see Minor). 


Infirmity— 
kinds of 

will made during 


Influence — 
spiritual 

undue, will made under 

undue influence exercised by wife . . 


Ink — 

will partly written in, and partly in pencil 

Inofficious WiU— 

what is . . . . .... 


Insane Person- 
wills of , . 


Insanity — 

classification of 

distinguished from delirium and eccentricity 
will made by person insane 

Insertions — (see interlineations). 

Insolvent — 

condition determining interest on . . 

Insolvent — 

appointment of, as executor 
grant of probate to . . 
executor becoming, eflect of 

Instructions — 

for wai 

Imiirance — 

^cecntor not bound to insure testator’s property 
, Inisbtmd hy, for benefit of wife and chflmen 
^ UKttwy', whether ‘*debt’» 


. . 95, 98 
95 


. 101 
99 

95 , 100 


15 

18 


85 


91 

91 

91 


267, 289, 800 


411 

414 

368 


95, 96 


.. 581 

.. 84-87 
895 



Page 


Intention — 

of testator in construing Trills 131-184» 155 


Interest — 

bequest of intermediate, in case of individuals vests the legacy . . . . 264, 267 

», ,9 ,5 „ of class does not vest the legacy . , 270 (ill.) 

on general legacies . . 565 

on annuity 573 

on demonstrative legacies 571 

on residuary legacies 570 

on specific legacies , . 570 

on bequest for life 571 

j, 9 , before conversion 565-566, 568 

„ contingent bequest 572 

rate of 573 

when no time fixed for payment of 571 

„ time is fixed » , . . 572 

Interlineations — 

in wills 127 

Intermeddling — 

effect of 366 

what is 427 

what is not . . . , , . . . . . 427 


Intestacy — 

occurring before 1st January, 1866 . . . . . . . . . . . . . . 45 

,, after „ ,, ,, .. .. .. .. .. .. .. 45 

rules of distribution in case of, of Europeans, Anglo-Indian and Indians Christians , , 46-56 
what is 45-46 


Intoxication — 

will made during . . . . . . . . . . . . . . . . . . . . S)1 


Inventory- 

consequences of filing false . . . . . . . . .v 

contents of 

form of 

time for filing of 

place of filing 

to be filed by executor or administrator 

who can apply to compel executor to file 


.. 540 

588 
.. 540 

.. 589 

. . 541 

537-588 
538 


Investment — 

definition of 

depreciation of 

of cash 

of cash for legacy for life . 

of residue for life when discretion given . . 

when no discretion given 

time for 

unauthorized, conversion of 

Issue — 

bequest to A and his 

construction of word 

„ „ expression “dying without” 


J 

Jai;ns — 

law applicable to 
Jewellery— 

what passes under bequest of 


Jews — 

law governing 

Jaw of intestate succession applicable to . , 


.. 152 

564, 567, 582 
.. 543 

564 
.. 567 

567 

568 
318 


178-179 

141, 179, 180, 184, 186 
143 


151 

6 

45 
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Fagt'. 


Joint-Family Property— 

executor’s power to carry on business of . . 

. . 

529 

letters of administration in respect of 

. . 

3<i9, 378-384, 156 

does not vest in executors or administrators 

. . 

369 

will of . . 

. . 

369 

probate in respect of will of 



369 

Joint Tenants — 

Hindu law and 

. . 

19H 

legacy to, does not lapse 


197 

property held hy, does not vest in executor or administrators 

369 

Joint Wills — 

definition of . . 

. . 

16 

grant of probate of . . 


4T0 

Hindus can make 



17 

Judgment in Rem — 

grant of probate and Idlers of administration is . . 

.. 

422 

Jurisdiction — 

concurrent in probate proceedings 

. » . . 

471 

,, of High Court -with District Judge 


560 

procedure in case of concurrent 

.. 

474 

‘"Just Cause” — 

what is 


454 

Justifying Sureties— 

discharge of . . 


t‘.H 

liability of 

. » 

493 

to administration-bond 

. . 

492 


Khairat 
meaning of 

Khojas — 

construction of will of 
probate of will of, not necessaiy 
will of . . 

Kindred — 
bequest to 
definition of . . 


K 


King- 

appointment of, as executor 


“Kul MaUk 
meaning of 


101, 230 


83 

387 

88 


168 

42 


430 


134, 135 


L 


Land — 

bequest of, specific 


Language — 
of will 


Lapse — 

application of, to contmgent legacies 
,, to charities . . 

„ to powers 

meaning of 

effect of . . . ^ 

legacy of child of testator will not 
legacy to class 'will pot . , 


335 


15, 131 


195 
195 
195 
195 
.. 197 

196 , 201 , 403 
163 , 196 
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Page 

Lapse — 10(confd ) 

of gift of a debt . . . . . . , . . . . . . . . , . , . , 195 

of residue 200-201 

what becomes of lapsed legacies . , . . . . 194. 

when a legacy will . . . . , . . . . . . . . . 194, 

when a legacy will not . . , . 197-199 

Latent Ambiguity — 

admission of extrinsic evidence in case of . . , . 145, 147 

Lease — 

by executor or administrator imder Succession Act and under Probate and administra- 
tion Act 516, 517, 520, 522 

by executor with option to purchase 520 

Leasehold Property — 

assent to, legacy of, no bicach of covenant , . . . 557 

bequest of, specific 

„ „ to tenant for life . . . , . . . . . . . . . . . , 272 

conversion of . . . . . . . . . . . . . . 542, 564 

covenant against assignment of . . , . , . 557 

liability of executor in respect of 273, 542, 543 

income of 664,565 

vesting of, in executors and administrators , . , . . . 367 

Legacies — (see Bequests) 

abatement of (see Abatenient), 
ademption of (see Ademption) 

cumulative rules as to 189 

definition of 313 

demonstrative (see Demon^frative Legactes) 

division of . . . . . , 813 

executor’s assent to (sec Assent) 

general, payable at a future date 565 

given for a particular purpose 304-305 

mterest on (see Interest) 

lapse of . . 194-197 

order of payment of 547 

refunding of 573-575 

specific (see Specific Legactes) 

to minor, payment of 569 

vesting of .. .. .. .. 193 

time for payment of , . . . , . , . 561 

limitation for recovery of * . . . . . . 562 

Legal Estate — 

vesting of, in executors and admmistrators . . . . . . 366 

Iregal Representative — 

bequest to . . . . . . , . 171 

definition of 365 

when construed as next of kin 172 

Legal Representatives Act — 

application under. . . , . . . . . . 511 

diamages to be awarded under . . 513 

Legatee — 

grant of letters of administration with will annexed to . . 432, 483 

misdescription of . . . . . . 188 

mistake in the name of, when corrected . . . . . . 188 

residuary (see Residuary Legatee) 

right of, to legacy before assent given 557 

under a will does not lose legacy by attestmg codicil which confirms the will 118 (cx, 5) 
vesting of property in 368 

Legitimate — 

be<}uest to legitimate son or daughter , , , . , , , , 1.87 (ex, 3) ; :i38 <i3J« iu) 
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Paof 


Letters of Administration — 

ad colligenda bona . . . . - • • • - • • « » » - • • 446-447 

application for, to be made by petition 476 

„ by whom to be made in case deceased is a European, a i^irsi or an 

Indian Christian . . . . . . . . • ■ * - 403-406 

,, by whom to be made where deceased is a Hindu or a Mahomed an 400 402 

,, by whom in case of joint Hindu family property , . . . . . 401 

,, by attorney when person entitled to administration is absence from 

province . . . . . . - 437 

.. by creditor, when to be made . . . . . . . . . 403. 404- 

,, by Administrator General . . . . . . . . . . 406 

„ by association of individuals and by joint stock compan>' • . . . . 433 

raeteromm (grant of rest) . . . . . . , . . . . . . . . - 450 

cessaUy grant of . . . . . . . . . . . . . . . . . . * 452 

compulsory, in which cases . . . . . . . . . . . . . . . 37 b 377, 378 

conclusiveness of - . . . . » . . . 420, 473 

nm testamento anneiro, with will annexed . . . . . . . . 430, 431 

„ ,, with exception . . . . . . . . . , 448 

ife bonis non . . . . . . . . . . . . . . . . . . . . t-31, 450, 451 

,, rules as to . . , . . . . . , . . . . . . 451 

durante absentia - . . . . . . . - . . - . . - 437 , 438 

durante minore aetaie . , . . . . , . . . . . . 4.39, 440 

effect of grant of . . . . . . . . . . . . . . . . 406, 407 

exception, with . . . . . . . . . . . . . . . 1 18, 449 

expenses of . . . - . . . - . . . . . . . . . . 541 

filing of suits, before grant of . . . . . . . . . . . . . . . 375 

foreigner’s estate, grant of . . . . . . . . . . . . . . . , 406 

form of . . . . . . . . . . . - 490 

limited until original will produced . . . . . . . . . . . . 434, 437 

„ original will which is lost is found . . . . . . . . . . . . 43(i 

„ for special purpose . . . . . . . . . . . . . . . . 443 

„ to certain property . . . . . . . . . . . . . . . 440 

,, to trust property . . . . 444 

,, to suit . . . . . . . . . . . . . . . . . . . . 445 

,, to becoming party to suit when executor or administrator is absent .. 445-446 

,, for use and benefit of lunatic until recovery . . . . . . , . . , 441 

pendente lite . . . . . . , . . . . . . . . . . . . . . 422 

practice and procedure as to grant of, when more than one person apply . . 402, 405 

„ „ „ „ when male and female apply . . . , . . 405 

general to whom granted . . . . . . . . . . . . . . . . . 404 

„ to whom not granted . , . . . . . . . . . . . . . . 433 

when granted with effect throughout British India 472, 474 

who can grant 

when by High Court 463, 500 

„ District Judge . . . . 463, 465 

„ District Delegate . . , . . . . . . . . . . . . . 472 

when District Delegate cannot . . . . . . . . , . . . . 488-489 

who can contest grant of . . . . . . . . . . . . . . 485-487 

relation hack of, . . . . . , . , . . . . . . . . . . . 406 

revocation of . . . . . . . . . . . . . . . . . . . . 453 

time of granting . . . . . . . . . . . . . , . . . . . 496 

when essential . . 374, 377 

„ not essential 370, 377, 378 

when essential in respect of shares and securities held by a member of joint Hindu 

family 378-386 

when refused . . . . . . . . . . , . . . . . . . . . 499 

whom granted in case of joint Hindu family property . . . . . . . . 378, 386, 401 


Lex Loci Rei Sitae — 

governs succession to immoveable property . . . . . , . . . . , , 20 


LiabiUtjr— 

contingent, payment of . . _ . , 566 

of executor or administrator for carrying on business . . . . ! . ! 1 . ! 528 

» costs */, 544,545 

5, contracts of testator . . . , _ _ _ 527 

„ devastavit ’ ‘ ‘ 580-582 

for acts of co-executor , , , . 583 
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Page 

Liability — (contd, ) 

for completing title of testator to thing bequeathed . . . . . . . . 331-332 

in respect of subject of specific bequest . . . . . . , . . . . . . . 329 

Libel— 

action for, does not survive . . . . . . . . . . . . . . . . 508-509 

in wills , . . , . . . . 449 

Lien — 

on beneficial interest of executor in case of his default . . . , 312 

on thing specifically bequeathed, legatee to clear . . . . . , . . , . 329 

solicitor’s, on will , . . . . , . . . . . . . . . . . . . . 437 

Limitation — 

upon limitation . . . . . . 229 

words of, and purchase . . . . . . . . . . . . . . . . , . 179 

bequest without words of . . . . . . . . . . . . . . . . . . 172 

„ with words of . . . . . . . . . . 179 

conditional . . . . . . . . . . . . . . . . . . . . . . 263 

Limitation, (Act) — 

against administrator, does not run until grant made . . . . . . . . . . 335 

application of, to probate proceedings . . . . . . . . 478 

application for payment of annuity . . . . . . 337 

„ ,, assignment of bond .. .. .. 495 

„ „ proving will 311 

„ „ action under Fatal Accidents Act . . . . . . . . . . 515 

debts, barred by, payment of, by executors 549 

„ executor’s right of retainer . . , . . . 549 

legacy, recove:^ of, period of . . . . . . . . . . 562 

„ refunding of, by legatee, period of 577 

for revocation of grant . . . . . . . . . . . . 462 

wilful default, account on the footing of, period of . . . . . . . . . . 585 

Limited Grants — (see Administration) 

Lineal Consanguinity 42 

Lineal Descendants — 

bequest to 178-189 

construction of . . . , , . 2 O 8 

Loan — 

unauthorised, liability of executors and administrators for . . . . . . 529-580 

Locality — 

charitable trusts for particular . . . . . . . . . . . . . . . . 244 

„ ,, Jamat . . , . . . . . . . . . . . . . 258 

Locke King’s Acts 330 

Lost Will — 

presumption of revocation 123, 125 

probate of . . . . . . . . , , 434 

probate of contents of . . . . , 435 

Lucid Interval — 

will made during, when valid . . . . . . 92 

Lunatic — 

appointment of, as administrator, . . . . . . . . . . . . . . . . 434 

^as executor, . . . • . . 411 

probate caxmot be granted to . . . . 413, 414 

letters of administration cannot be granted to . . . . . . . . . . 483, 434 

letters of administrtion on behalf of . . . . * . 441 

executor becoming, after grant . . . . . . 457 

definition of the word . . . . . . . . . . . . . . . . . . 91 

domicile of * . . . . . . . . . . . . . . . . . . . . . 29 

will made by, when good . . . . . . . . 91 

M 

Mabomedans — 

excution of will of 108 

how far governed by Succession Act . . 6, 84, 88 


41 
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Mahomedans — (contd. ) 

letters of administration, in case of intestacy of, not necessary 
position and powers of executor of the will of 
probate of the will of, not necessary 
wills of 

executors of the will of 
revocation of „ „ 

suit by and against the heirs of 


Page 


.. 402 

528 

84, 88, 402 
. . 84, 88 
84, 872 
.. 120 
873 


Maintenance — 

annuity given for education and . . . . . . , . . . . . . , . . 886 

bequest with obligation of . . . . . . . . . . . . . . . . . . 805 

interest on legacies to be applied for . . . . . . . . . . . . . . 570 

minor, legacy, to, with direction for jiayment of income tor . . . . . . . . 267 


Malicious Prosecution — 

action for, does not survive . . 

“Malik 

meaning of 

Management — 

powers of, of legal representatives 
delegation of, during absence 

Margin — 

signature of testator in of will 

Marginal Notes — 
in wills, effect of 

Mariner — 

meaning of 

wills of 

Mark — 

of attesting witness on wills 
of testator on wills . . 


510 

184, 185 

526 

627 

.. 105 

128 

.. 115 

114-117 

105 

104 


Marriage — 

bequest with condition in restraint of 289 

bequest to “relations,” whether includes relationship by ! 168, 170 

effect of, on the property of parties 81, 82, 38 

presents made at the time of 81 

,» after the . . * 82 

restraint on anticipation, doctrine, applied to . . . . , . . . . * 89 

revocation of will by . . . . * ] ‘ * * 119-121 

no revocation of will in case of Hindus by . . ♦ . . , . . . . 79, 120, 126 

»* »» »» Mahomedans by , , . . , , . . . . 120 

»» >» . » -s foreigners . . . . . . . . . . , , . , 120 

„ in case of void will 120 

settlement of property of nainor in contemplation of 40-41 

will made in contemplation of 119-120 


Married Woman — 

appointment of, as executor 

domicile of, 

grant of letters of administration to * ! 
grant of probate to , . 
powers of, as executrix or administratrix 
wills of 

ikarried Women^s Property Act — 

apidication of 

juiiSiirance effected under 

Wrhespic^ applicable to Mahiomedans . , 



. 411 

. 28, 29 
. 433 

. 414 

586 
. 84, 90 


88, 367 
. 84-86 
37 


240 
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Page 

Marshalling of Assets — 

doctrine or . . . . , , , . . . 351 

Memons (see Cufchi Menions). 

Minor — 

appointment of testamentary guardian of . . 96, 97 

„ „ as executor . . . . . . , . , . 12, 410 

5 , „ as sole executor or sole residuary legatee , . . . . . 439,440 

bequest to . . 569 

definition of 9, 12 

domicile of . . . . 12, 27, 28 

grant of letters of administration on behalf of . . . . . . . . . . 439, 440, 448 

letters of administration cannot be granted to a, . . . . . . . . 433, 434 

payment of interest on legacy to . . . . . . , . . . . . . . . . 572 

probate cannot be granted to . . . . . . . . . . . . . , 413, 440 

service of citation on, how effected . . . . . . . . . . . . . . 483 

settlement of property of, in contemijlation of marriage, of . . . . . . . . 40, 41 

succession certificate cannot be granted to a . . . . 589-591 

vesting of property in, executor . . . . . . . . . . . . . . . . 366 

will of a Hindu 88 

will made by . . 12, 84, 89 

Minor’s Act, XX of 1864— 

applieation under . . . . . . 378 

Misdescription — 

of objects of bequest . . . . 138, 139 

of subject of bequest . . • . . • . . . . . . . . . . 144, 145 

Misrepresentation — 

will made under . . . . . . , . . . 98 


Mistake — 

in description of legacy . . 138, 139 

in enumeration of legacy . . . . . . . . . . . . . . . . . . 139 

in the name of legatee . . . . . . . . . . . . . . . . . . 138 

in numbers written in figures and in words . . . . . . . . . . . . 143 

in grants how. rectified . . . . . . . . . . . . . . . . . . 452 

wiU cancelled by . . . . . . . . . . . . . . . . . . . . 123 

will made under a . . . , . . . . . . . . . . . . . . . . 102 

words introduced in will by . . . . . . . . . . . . 102 

clause in will introduced by . . . . . . . ♦ . . . . . . . . 449 


Mistress — 
bequest to 


289 


Money — 

construction of the word 

,, ,, ,, **ready 

what passes by the word 
legacy of, not specific 
executor’s power to borrow 


.. 151 

152 
151 
316-Bir 
519 


Mortgage — 

by deposit of title deeds by executor . . . . 518 

by execution of legal mortgage by executor . . . . . . . . . . . . 518 

powers of administrator to . . . . . . . . . • 519 

powers of Hindu and Mahomedan administrators to , , . . . . . . 517, 524 

powers of executors to realize . . . . . . . . . . . . . . . . 543 

powers of Hindu and Mahomedan executors to . . . . . . . . * . . 517, 522, 523 

specific bequest subject to, legatee to redeem . . . . . . . . . . 329, 330 


Mortgagee — 

position of, under mortgage executed by executor or administrator . . . . . . 518 


Mortmain — 
Statute of 
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Mother — ^ ^ 

share of, in case of intestacy of son in ease of Euroi)eans 
„ „ >, I’aiM son . . 

step, not next of kin 

when entitled to grant of letters of administration 
natural, when entitled to letters of administration 


Mother-in-law— 
not next of kin 


Motive — 

of testator, in construing wills 
Movables — 

administration of, in case of foreigners 
succession to, governed by domicil 
wills of 

construction 

revocation of 


“ Muktad ’ 

bequest for the performance of 

Mutual Wills — 

definition of 

revocation of ; • 

construction of the word . . 


Page 

. . 54 

70-71 
42 

.. 404 

. . 404 


42 


140, 142 


550-551 

.. 20-2a 


20 

20 


20 


240-241 


10 

1« 


162, 015 


Nationality — 

distinction between domicil and 
Native Christians (see Indian Christians)* 


N 


Negligence — 

devastavit by acts of, when executor and administrator liable . . 

Nephews and Nieces — 

construction of the expression 

who can take under the description 

Next-of-Kln— 

construction of the expression . . 

definition of 

bequest to 

mode of computing degrees of, in case of intestacy 

husband and wife are not 

letters of administration to . . 


29 


584 


184, 185 
187 (ex. 1) 


170, 171 
42 

. 168 
48 
48 

. 432 


Nickname— 

use of, in wills 188, 146 

Notice — 

of debts, payment of legacy without 574-575 

to be given by executor or administrator before distributing assets . . . . 575-76 

* * Now * * — ' 

construction of, 162 , 169, 187 

Number — 

mistake in enumeration of 189, 143 

Nuncupative Will — 

d^nitionof .. .* .. 16 

p^dbateof .. 410 

to probate of 477 

16, 81, 108 


J k 
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Page 

O 

Oath — 

executor’Sj to accompany petition . , . . . . . . . . . . . . 477 

Obliteration — 

in wills, effect of . . . . 127-128 

Official Trustee — 

appointment of, as executor 411 

not entitled to probate 408 

Offspring — 

bequest to 186 

Old Age — 

will made in 95, 99 

Omission — 

in will cannot be supplied by Court 147 

of passage from will. Court may make in probate, when . . . . . . . . 448 

Onerous Bequest — 

coupled with beneficial, when legatee can disclaim 271-278 

Onus Probandi — (see Evidence), 

“Or 

construed “and” and vice versa 143, 159, 176, 177, 178 

construction of the word, as substitutional . . . . . . 196 

Oral Will — (see Nuncupative Will), 

Ornaments — 

right of husband to wife’s 31-82 

Overseer — 

appointment of, a^ distinguished from executor 413 

P 

“Paid 

construed “payable” or “vested” 257-260 

“Palak”— 

son, not recognised among Parsis 70 

“ Panchas ” — 

appointment of as executors 411 

Parent — 

meaning of 71 

Parsis — 

advancement, doctrine of, does not apply to 59 

alien wife and children of 71 

definition of * . . 6,71 

history of the law of 59-78 

rule in Shelley’s case whether applicable to 62, 119 

Parsee Chattels Real Act — 

applicable to immovable property owned by Parsis 59 

repealed in 1868 ♦ . . . . . . . . » • ^ • • 62 

Parsee Intestate Succession Act, 1865 — 

decisions given under 68-66 

Parsee Intestate Succession Act 1939 — 

changes effected by - • - • * • 66 

date of coming into force of - * 66 
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Parsee Intestate Succession Act, 1939 — (contd) 

application of to property other than agricultural property 

share of predeceased child leaving lineal defendants under 72 

„ widow of lineal descendant under . . . . , . , . . . . . (58, 09 

„ widower of „ „ . . . . . . . . * . . . 08, 69 

,, widow, children and parents under, in case of Parsi mate Intestate . . 09-70 

share of widower and children under, in ease of female intestate 71-72 

„ lineal descendants under . . . . . . . . . . . . . . 76 

„ brother’s and sisters „ . . . . . . . . . . . . . . . . 70 

„ grand father and grand-mother under . . . . . . . . . , . . 79 

Partners — 

death of, partnership property does not vest in executois or administrators . , 809 

death of, right of surviving partner to carry on business . . . . . . . . 527 

partnership firm may be appointed executors . . , , . . , . . . . . 410 

Partnership Property — 

purchase of, by surviving partner , . . . . . . . . . , . . . . . 588 

vesting of 869 

Patent — 

vesting of, in executor’s or administiatoi . . . . . . . . . . . , 867 

Patent Ambiguity — 

extrinsic evidence not admissible in ease of . , , . 147 

Pauper — 

petition for probate by . . , . . . . . . . . . . . . . . . 477 

Pawn — (see Pledge)* 

Payable — 

construed vested , , . , 269, 260 

Payment — 

of annuity . . . , . , , . , , 440 

of debts , , 547 

of debts baned by limitation 649 

of future and contingent liabilities 548, 552 

of liability in respect of subject of bequest 829 

of residue 579 

of wages of servants 546 

order of, of various kinds of legacies .. .. 821-824 

Pencil — 

alteration made in will by . , 15 

will written in, 15 

Pendente Lite — (see Administration)* 

Period of Distribution-— (see Distribution and Time). 


Perpetuity — 

according to English law . . . . 218-219 

application of rule against, to moveable and immoveable property , . . . 220-223 

application of rule against, to charitable bequests 224, 257 

defimtion of the word * 218 

distmguisbed from Engbsb rule . ] 218 

dptinguisbed from double possibility . , . . . . . . , , , , . , 218 

gift to a class, when void against . . . . . * . . . . » . . . 184-186 

Hindu law and ] , , 224 

period of calculation for * [ ’ * * | [ * *219-220 

^ power of appointment and 283 

Petition — 

ecHVttoiVeiiess 6 ^ for probate . . * . . . ^ . , * . . 475 

itionientB of to probate ** ** 470 


» for grant to have effect throughout the whole of Briti^ India. 480 
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Page 

Petition — (contd. ) 

for letters of administration 479*480 

for probate 475-476 

„ „ when refused , . 477 

j, ia forma pauperis .. .. .. .. .. .. .. .. 477 

limitation for, for probate . . . . . . . . . . . . . , , . . . 478 

for succession certificate , . . . . . . . . . . . 589 

verification of 477, 480, 481 

time for making . . . . . . . . . . . . 496 

Pledge- 

articles specifically bequeathed when executoi to redeem 329-330 

powers of executors and administrators to . . . . . . . . . . . . 320 

Plene Administravit — 

plea of 876 

Policy of Insurance — 

bequest of life, receipt of amount by testator . . 323 (ill. 2) 

executor’s right to moneys due under . . , . 367, 395 

Portion — 

accumulation of, for children when allowed 281 

advancement and . . . . . . , . . . 58 

definition of the word 231 

child prima facie entitled to legacy and , . . . . . . . . . . . . . 342 

doctrine of satisfaction by, not applied in India . . . . . . . . . . 341-342 

Portuguese — 

by what law governed . . . , * ♦ . . , , 5 

Possibility — (see Pe7petuity), 

Post Office Gash Certificate — 

moneys due under, whether “ debt ” , . . . . . . . , , . . , . 397 

Posthumous Child — 

succession by 52 (ill. iv) 

“ Poutra Poutradi ” — 

meaning of . . 135, 196 

Poverty — 

relief of, when bequest valid . . . . . . . . 245, 255 


Power of Appointment — 

according to Hindu law , . 166, 223 

classification of . . . . . . . . . . * * * . . . . . . . 164 

definition of 164 

execution of, by general bequest 164-169 

general, vests in executor . . . . . . . . . . . . . . . . . , 366 

calculation of period in . . . . « . . . . . . . 223 

property and . , .... . . . . . . , . . . 307 

residuary legatee entitled to property over which testator has general . . . . 164 

special, distinction between general and . . . . . . . . . . . , . . 166 

special . . 167 

will made in exercise of, not revoked by marriage 120, 121 


Precatory Trusts — 


how created . , . . 309-810 

Presumption — 

sanity of - • . - • ^8 

Privileged Will — 

definition of . . * • . • - 15 

duration of 117 

execution of 115*116 
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Privileged Will — (cotdd.) 
may be oial or written 
1 evocation ol by marnage . . 

,, „ by unprivileged will 

who can make 


Pagi 

119 

128-129 

nr, 


Probate — 

alterations in giant of 
cessate, when taken . . 
ooeterorurn (ol* the rest) when taken 
codicil of 

compromise of proceeding foi 
eonclusiveness of 
contents ol will, when granted 
copy will of 
costs of proceedings for 
definition ol 
double 
draft will of 
effect of 
form of 
foreign wills of 

grant of, to establish right as exetutoi 
„ „ of legatee 

,, „ of wills of foreigners 

impeachment of 
judgement in rern, giant of 
in common form 
in solemn form 

limited grant ol, when will is lost 

„ is destroyed 
executor is absent 
executor is minor 

when executor is appointed for special purpose 
with exception 
of the rest . . 
effects unadmmisterei 

lost will of 

nuncupative (oral) will of 
portions of will of 
petition for contents of 

,, who can make 
who cannot make 
time for making 
verification of 

practice in granting, cannot be granted on consent of parties 
effect of filing of caveat 
when one of several executors apply 
when all the executors apply 
when association of mdividuals apply 
when corporation or company apply 
piactice 111 granting, cannot be granted limited to pait of the property 
estate vests in executors 

M „ by District Delegate 

« , »» Judge 

of what mstruments gran led 

revocation of 

,, who can apply for 
„ effect of . . ■ . . 

time from which, grant of, etfective 
time for making petition for 
when essential 
when not essential 

whether decree of Court 1 

who can contest 

when executor may be compelled to obtain 
willa of Hindus disposing of ancestral property 
wills of lilahomedans 


407- 


452 
452 
450 
417 
40 '; 
159, 472 
4:17 
490 
511 

9, 12, 400 
417, 452 
495, 190 
420 
12, 490 
42 * 
980 
980 
t2t-425 
*21 
422, 429 
407, 408 
407, 408 

494 

495 
497 

499-440 
449, 444 
448 
449, 450 

450 

410, 495, 490 
410 

409, 410, 448 
475, 470, 477 
408, 4 JO, 411 
419, 414 
490 
478 
407 
487 
. . 410 

410 
41.9-410 
415 

when the whole 

448 

472, *487, 488 
470 
409, 410 
453-401 
401, 402 
.. 402 

419, 420 
.. 496 

386 

370;, 380, 387 
12, 460 
484-485 
.. 427 

.. 409 

88, 370 
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Page 

Probate — (contd, ) 

when the right of executor ceases to apply for , . . . . . . . , . . . 413 

when application for grant of, to have effect throughout British India can be made 424, 542 
when some property is situate in one province and some in another province, procedure 

for to be adopted . . . . . . . . . . . . . . . . , . 424 

Probate and Administration Act — 

application of . . . . . . . . . . . . 370 

position of executor or administrator under 370 

position of executor in case of wills of Mahomedans under . . . . . . . . 371 

vesting of property in executors or administrator under. . . . . , 371 

Probate Court — 

construction of wills by . . . . . . . . . . . , 423 

findings of, when les judicata . . . . . . . . , , . . . . . . 497 

functions of . . , . . . . . , . . . . . . . . . . . 421, 422 

Probate Duty — 

payment of, in respect of grant relating to joint Hindu family property 878-384 

Promissory Note — 

personal liability of executor and administrator on . . 410-411 

Property — 

coupled with power of alienation . . . , . . . . . . . . . . . . 807 

preservation of . . . . . . . . . . . . . . . . . . . . 282 

protection of 353-354 

Property Protection Act — 

application under, in case of succession 
conditions for invoking 
inquiry under .... 
procedure to be followed under 
le-enactment of 

when District Judge will interfere under 


Provident Fund — 


moneys due under, whether debt ’* 

•• 

.. 

. . 396 

Province — 

definition of . , . . 

. . 

. . 

. . 9, 12 

Publication* — 

of will 

. . 

. . 

. . 106 

Punjab States Railway Lands Order — 

Succession Act applied to Railway Land . • 

. . 

. . 

. . 4, 84 

“ Punya — 
danma 
karya 
marge . . 

•• 

.. 

159, 239 
239 
239 

Purchase — 

by executor or administrator of testator’s property 

• . 

. . 

. . 588 

Purposes — 

administrative, what are 

wh^n sale set aside, not being for administrative • ^ 



518-519 

521 

R 

Ready Money — 

meaning of the term . . 



152 

Receipt — 

liability of executor or administrator for joining in 

. . 


583 

Receiver — 

appointment of, against executor when 

• • 

• • * 

. . 503 
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Pags 

Refusal — 

by executor of acceptance of office 86d 

Refunding of Legacies — 

limit of amount of 579 

period of limitation for 577 

remedy of legatee on . . • * . . . . 577 

shall be without interest 579 

when executor can and cannot compel a legatee to refund . . . . . . 578-575 

when a crditor can compel a legatee to refund 576-577 

when a legatee can compel another legatee to refund 578-579 

Registration — 

of wills 284-285 

no proof of testamentary capacity 108, 284, 285 

Relation Back — 

doctrine of 865, 406 

of letters of administration 407 

of probate 419-420 

Relations— 

bequest to *. 170 

near or nearest 170 

poor 170, 245 

Relationship — 

through father or through mother, no distinetion 48 

between full blood and half blood 48 

words expressive of, denote legitimate 186-187 

when illegitimate included 187 

Release — 

executor not entitled to ask for, from legatee . . . . 562' 

Religious Purposes or Uses — 

bequest to, when valid 287 

distinguished from superstitious uses . . 289 

what are according to Mahomedan law 244 

Remainder Over— (see Gift over). 

Removal — 

of executor or administrator by Court , . 501 

procedure for, of executor or administrator 508 

Remuneration — 

to executor 

Rent- 

apportionment of . . . , 

bequest of 384-335 

when specific 815 

Renunciation— 

by administrator 

by executor of office 866, 426 

effect and consequence of . . . . . . . . . , . . , , , . 428^ 429 

.. .. 42S|429 

how made . , . , 428-429 

retraction of . . . 

time limit for making . . ] 439 

when to be made ] [ ‘ [ 427 

Repairs — 

power of legal representative to 528 

]|^^esentatives— 
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Page 

Republication— 

of will, meaning of 129 

revival and, dillerence between 129 

consequences of 130 

effect of 130 

evidence of 130 

Residuary Legatee — 

appointment of, as executor 418 

for life 56T 

grant of letters of administration with will annexed to 432, 433 

how constituted 190-191 

payment of residue to 579 

rights of 192 

to what property entitled 191, 579 

when a minor, grant to 441 

Residue — 

bequest of, not specific, merely because some articles are enumerated . . . . 3]i7 

conversion of 567 

executor’s right to . . . . 46 

lapsed legacies fail into 191 

particular and general 192 

transfer of, by executor 567 

what passes under bequest of 191 

Restraint on Anticipation — 

doctrine of .. 89 

Retainer- 

executor’s right of 549, 550 

Retrospective — 

Act XXX of 1928 not 7 

Act XXXIX not 2 


Revival — 

consequences of • . . . ISO 

of unprivileged will and codicil . . . . 12 9 

of adeemed legacy by codical 329 


Revocation — 

dependent relative 

evidence of 

efifect of 

of grant for “just cause” 

effect of 

^grounds of 

^Bmitation for application for . . 

payments made before .. 

— ^procedure for 

^surrender on 

^when cannot be granted 

who can apply for 

who cannot apply 

of grant of succession certificate 

of unprivileged wills 

of privileged wills 

of mutual wills 

of codicil 

of will by marriage 

not in case of Hindus 
„ another will or codicil 
„ some other writing . . 

„ burning, tearing, or destroying 
„ by cancellation 
„ when lost, presumption as to 
„ whether revocation of codicil 


124-125 
.. 126 
462, 498 
.. 453 

.. 462 

454-457 
.. 462 

.. 498 

.. 458 

dQ7 

’ 457-458 
.. 461 

.. 462 

600 
.. 103 

128, 129 
.. 120 
. . 128‘ 
.. 119 

79, 80, 120 
.. 121 
.. 128 
128, 124 
.. 124 

.. 125 

125 
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Revocation — (conid .) 

of wills of moveables 

„ by change of domicil 

proceedings for, to be taken in Probate Court 
procedure for application for, of grant 

Rubber Stamp — 

will executed by, good 


Sailor — 

will of, privileged 


S 


Sale — 

and conversion of properly not specifically bequeathed . . 
by executor of property specifically bequeathed . , 
by executor or administrator 


Page 

421, 42a 
458-459 


104 


114-115 


ai« 

510 

517-518 


Sanity — 

presumption of . . . . . . . . * . . . . . 98 

“Sara Kam’»— 

bequest for . . . . . , * . 288 

“Sare Marge” — 

be(|uest for . . . , 159, 289 

Satisfaction — 

of debts by legacies, not recognised . . , . , . , . , . . . 840-841 

of portions by legacies 841-842 

Scribe — 

when deemed to be an attesting witness to will . . , . 100-108 

Seal — - 

grant to be under 489, 490 

Seamen — 

wills of, privileged 114-115 

Secret Trust 112-114 


Securities — 

executor has no power to lend on personal . . . . . , , , , , , , 529 

for money, meaning of term . . . . . , , , , . , , . , 152, X58 

legacy of, whether general or specific . , . , . , . . . ^ . , , , * 314 

government, moneys due under whether “debt” . . . . 397 

Selection — 

right of, by executors , , . . , . . ^ ^ 250 

,, legatees •• *« .* ,, ^ ^ ^ ^ ^ ^ 157 

Servant — 

bequest to 141 

domestic, who are . • . . * , , , , * " * ] * I4I 

payment of wages of [ [ ’ ] * ’ 543 

Settlement — 

of minor’s property in contemplation of marriage 40 




Shares and Securities — 

bequest of . . . . , . , «14. 

payment of calls on * ] * [ * ^ * 

i . right of executors and administrators to transfer, to their names and to get their 
names entered in the register of the companies . . . . , . , , 

^ ^ mark ” . * . , 

‘ [ 


816 

542 

867 


104 

104 
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Signature — 

acknowledgment of, before witnesses 107 

of attesting witnesses . . .. .. .. .. .. .. .. .. 105-106 

of testator, mark sufficient . . . . . . . . . . . . . . . . 103-104 

of testator on envelope containing will . . . . . , . . . . . . . . io 5 

place of, in wills , . 104 

proof of, on wills . . . . . . , , 94 

use of rubber stamp for . . . . . . . . . . . , . . . . , , 194 


Sikhs — 

how far governed by the Act . . . . . . . . . . . . . . . . 7 

Sisters — ^ 

share of, and brothers, in case of intestacy of a European, Anglo- 

Indian or Indian Christian . . . . . . . . . . . . . . , . 55 

share of, in case of intestacy of a Parsi . . . . . . , . . . . . . . 75.79 

Sisters- in-Law — 

bequest to . . . . , . . . . . . . . . , . 171 

Society registered under Societies Registration Act — 

whether entitled to grant of probate . . , . . . . . . . . . . , 419 

Soldier — 

will of, privileged 

Solemn Form — 

difference between common and . . . . . . . . . . . . . , . . 403 

grant of probate in . . . . . . . . . . . . . . . . . . . . 497 


Solicitor — 

attesting will precluded fiom claiming professional charges under direction of 

will 118 [ill. (9), (10) ] 

preparation of wills by, benefit given to . . . . . . . . . . . . . . 100 

executor, allowance for professional work to . . . . . . . . . . . . 532 

„ costs incurred in a suit by . . . . , . . . . . 532 

„ no profit costs allow^ed . . . . . . 532 


Son — 

adopted 

construction of word 

eldest, construction of 

first or second, construction of 

Sound and Disposing Mind — 
what constitutes 
proof of 

Special Marriage Act- 

law governing parties married under 
domicil of parties married under 

Specific Legacy — 

abatement of 

ademption of . . . . 

assent of executor to 

definition of . . 

distinction between general, demonstrath c and 
every devise of land is specific 
examples of * . 

executor may sell . . 

interest on . . . . 

receipt of, by testator 

removal of, when abatement 

retention of when successive interests created 

subject to incumbrance 


142 

141 

141 

141 


8 ^, 87, 94 
94 


6 

19 


.. 319 

319, 323 
558, 559 
312 
314, 321 
. . 315 

314 
515 ill (i) 
.. 570 

324, 327 
326 
.. 317 

329, 330 
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Stamp — 

not required on wills . . 

Stepchild — 

meaning of 

Stepmother — 

not entitled to share in case of intestacy . . 

Stocks and Shares — 

bequest of 

bequest of money invested in 
change of 

call on, by whom payable 

fluctuations in price of, when legacy invested 
legacy of, whether general or specific 

meaning of 

replacement of 

vesting of, in executors and administrators 
Stock-ln- Trade — 

bequest of 


55 


.. U!8 

.VU, 505, 508 

. . 153 

329 
367 


Statutes — 

of Fraud, whether applicable to Parsis 

of Mortmain 

Inheritance (Family Provision) Act 
Law of Property Act, 1925 . . 


Substituted Executor — 
appointment of 

Substituted Legacies — (see Alternative Bequest)* 

Succession Certificate — 

administration bond when required from grantee of 
„ „ ,, ,, „ Hindu widow 

amendment of 

appeal from order of District Judge granting 
» »> »» refusing 

»» revoking 

„ „ „ „ conditional granting 

>» 99 99 99 that security is insSficient 

„ second, not altered 

application for gant of 


contents of petition for 

contents of certificate 

court-fees payable on 

extension of 

form of 

grant of, in case minors, to guardian 

„ for part of debt 

,, by British Representative in Native States i . . 

invalidity of 

joint, when granted 

jurisdiction of District Judge to grant 

jurisdiction of High Court „ „ 

object of 

procedure for application for 

revocation of the grant of . . 

supercession of, on subsequent grant of probate or letters of adi 
surrender of 

when essential to recover “debt ” ] [ * 

when essential to recover shares of joint stock company ! 

Tv^hen essential gpierally 

vdiax not essential to tecov^ debt due to joint Hindu family 

required for executing decrees 

. apply 


ministration 
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. 600 
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Successive Interests — 

of specific thing to two or more persons . . 317 

of property not specifically bequeathed 318-319 

when valid 307 

Suicide — 

gift made in contemplation of 35I 

moneys due under life-policy in case of 357 

Suit — 

administration, for becoming a party to a 445-446 

administration, limited to . . . , . . . . . . . . , . . . . . 445 

„ pending 442 

administrator cannot file, before grant 375 

against heirs of Mahomedans 373, 398 

by heirs of Mahomedans . . . . 373 

against executors and administrators 376 

by a creditor 373 

executor may file, before probate 887, 41 9 

what is, for “debt'’ 394 

what is not a, for “debt” 397 

Superstitious Uses — 

what are 239 

Indian law as to . . , , . . . . . . . . . . . . . . . . 240 

Jewish law as to 243 

Surety — 

discharge of 494 

justifying when required 492 

liability of 493 

number of 491 

procedure for discharging , . . . . . . . . . . . . . . , . . 541 

qualification of 491 

to administration bond 491 

“Surplus” — 

meaning of the word 191 

Survival — 

of powers on death of one of several qxecutors or administrators 417 

of rights of action . . . 608 

Survivorship — 

at what period calculated 281 

bequest to A and B or survivor, construction 298 

meaning of . . . , 281 

of office of executor or administrator . . . . 866 

presumption of, when two legatees die simultaneously 195 

when the gift is upon death without issue of 278 

Syndicate — 

grant of probate to 410 


Tearing — 

revocation of will by 


Technical Terms — 

construction of, when used 
not necessary in wills. . 


T 


.. 123 

.. 134 

130-181 


Tenants-in^ Common — 166 

effect of death of one 199-200 


Tenant for Life — 

obligations of, in respect of leasehold property 


272 
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Tenure — 

misdescription of 

Termination — 

of power of alienation by executor or udminisliator 
Terrorem — 

doctrine oi In 

Testamentary Expenses — 
payment of, by executor 

Testamentary Guardian — 

appointment of 


Testator — 

declaration of, ^^hen admissible 

definition of 

signature of 

“Then”— 

construction of 


“Then Living” 

“ Then Surviving ” 

Thumb Impression — 

will executed by, • 

Time— 

for application of probate and letters of administration 

from which a will speaks 

of vesting . , . . . , . . [ * ] [ 

Title- 

caveators, 

completion of testator’s, to subject of bequest, at cost of testator’s estate 
executor cannot set up adverse 
of executor derived from will 
of executor of a Mahomedan will . . 

paramount of executor 

Probate Court cannot go into question of title 

Tomb— 

beqtxest for erection of 


Tort- 

survival of actions in 

Traitors — 

wills made by 


Translation — 

of will in foreign language when necessary 
Transmissibility — 

of contingent interest 

of office of executor 

of vested interest 


b^ach of (see Devastavit). 
preoafc^» how created 

'yv administration of 
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bequest to> does not lapse 195 

discretion of, in case of charitable bequests . . . . . . . . . . 249-252 

distinction between executor and . . . . . . . . n 

succession certificate not required by, to recover debt . . . . . . . . . . 89B 

when executor becomes a . . . . . . . . . . . . , . . . . . 11 

when entitled to probate 412 

vesting of property in . . . . . . . . . . . . * . . . . , 399. 

U 

Unborn — 

bequest to persons . . . , . . . . 208-209, 212-21T 

„ according to Hindu law ; 209-212, 21 B 

„ according to English law . . , , 2IT 

Uncertainty — 

charitable objects void for . . . . . . . . . . . . . . . . , . 155 

^for purposes of liberality and benevolence void for . . . . . . . . . . 165 

— -to “dharam” void for 160 

for “sara kam” void for . . . . . , 159 

consequences of bequest void for . . . , . . . . . . . . . , . . 161 

inconsistent wills of same date void for . . . . , . 155 

in respect of object of bequest . . . . . . . . 158- 

in respect of subject of bequest . . , . . . . , . . . . . . 157-158 

Underlease — 

power of executor to grant . . . . 625 

Undue Influence — 

definition of . . . . . . . . . . . . . . . , . . , . . . 99 

exercise of, by wife 95, 105 

„ by religious preceptor 101 

„ by spiritual adviser 101 

„ by person taking benefit under will 101 

evidence of 105 

what constitutes . . . . . . . . . . . . . . , . , , , . 97 

Universal Legatee {see Residuary Legatee) • 

Unmarried — 

bequest to, son or daughter . . . . . . , . . . . , . . . . , . 185 

UnprivUeged WIU— 

definition of . . . , . . . . . . . . . . . . , . , . . . 16 

execution of 108-106 

revival of 129 

revocation of 121-124 

Unprobated Will— 

when admissible in evidence . , . . 185 ' 

Unsound Mind — 

probate not to be granted to persons of . . . . . . . . . . . . . . 413- 

wills made by persons of 84, 86 

“ Until 

when it means contingent 266 

V 

Vest — 

meaning of . . 256 

Vested in Interest — 

bequest to A for life and then to B if then alive 267 

date of vesting . . . . 258 

^stinction between, and vested in possession 186 

effect of vesting in possession 194 

how distinguished from contingent interest' « . 256, 259 

legacy given on legatee attaining particular age when vest . . . . • . 259, 265 


42 
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Pack 


Vested in Interest—(confd.) 

legacy given but possession postponed until the legatee attains a particular age . , 267 

liable to be divested 295, aiK), aoi 


meaning of . . . . . . . . . . . * . . . . 258 

rules for determining whether a bequest is vested or contingent . . . . . . 265 

when bequests to members of a class vest * 270-271 

when contingent bequests vest 269 

when life interest intervenes .. .. .. .. .. .. 261 


Vesting of Legacies — 

date of 257-258 

„ when payment postponed . . • . , . . . . , . . . . , . 258 

„ when legacy is contingent 264-265 

effect of 264 

in case of class . . . . . . . . . . . . . . . . . . . . 270 

in interest only % 193, 259 

in possession . . . . . . . . . , . . . . * . . . . . . , 196 

time of 193 

„ on legatee attaining majority . . . . . . 259, 260 

„ when possession or payment postponed . . . . . . . . . . . . 258 

„ „ „ postponed and direction of payment of income . . * . 261 

Vesting of Property — 

in administrator 365-366 

in executor 365-366 

in executor of the will of Hindus . . . . . . . . 369 

in heirs 371 

in legatee 366, 368 

of legal estate in executors . . . . 366 

of beneficial interest 367, 308 

of trust property 369 

purpose of 3<J«, 3«7 

under the Probate and Administration Act . , 371 

in case of intestacy . . . . . . 374 

what kind of properties vest in executors 366-368 

„ ,, do not vest in executors 368-369 

when executor is minor , . . . . . . . , . . . . , , , , , 366 


Void Bequests — 

bequest to a person not in existence at testator’s death 
for uncertainty 


Void Sale— 

by executor or administrator 


Void will 


Wages — 

of servants of deceased, payment of 


^‘Waras” or “Waris”— 
meaning of 


W 


Western India States Administration Order — 
application of Succession Act to certain territories 

Western India States Pull Jurisdiction Order — 
application of Succession Act to Railway Lands 




When”— 

meaning of the word 

when it means vested or contingent 


Wtdow — 

not next of kin 




, es^te taken by, absolute or qiMidisd 


208-209 
. 160 


524 

156 


546 

, . 135 

. . 3, 4 

. . 4, 79 

.. 260 
250, 260 
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liVidow — contd* 

when entitled to grant of letters of administiation . . 403, 404 

when not entitled to letters of administration . . . . . . . . . . , . 404 

when considered not a “near relative” . . . . . . , . . . . . , . 237 

Widower — 

share of in case of intestacy of a Euiopean, Anglo-Indian or Indian Christian , * 50 

Wife- 

bequest “to my”, when marriage illegal . . . . . . . . . . . . . . 140 

bequest to testator’s, construction . . . . . . . . . . . . , . 140 

to unmarried son’s, of testator . . . . . . . . , . 210 

^third person’s 140 

reputed 140 

construction of the word 140 

debts of 54 

ornaments of . . . . . . . . . . . . . . . . . . . . . . 31-32 

undue influence of 95, 100 

Wilful Default— 

when account to be taken on the footing of . . . , . . . . . . . . 584 

period of limitation for account on the footing of . . . . . . ♦ . . . 585 


Will- 

alterations in, how to be made . . . . • . . . . • . . . . . . 127 

,, ,, when admitted to probate .. .. .. 127,128 

annimus testandi essential for . . . . . . . . . * . . . . . . 15 

attestation as to execution of . . . . . . . . . . . , . . . . 106 

characteristics of 13,14 

codicil part of . . , . 9, 10 

conditional 17-18 

construction of (see Construction), 

contents of, knowledge of by attesting witness . . • . 106, 117 

„ „ probate of 435, 430 

contingent , . . . , , . . . . . . . . • . • . . . , . 17, 18 

’ contract not to revoke . . - . . . 14 

copy of, when admitted to probate. . . . . . . . . . . . . . 434, 437 

definition of 9, 12 

deposit of, with Sub-Registrar 233, 234 

,, in Court .. .. .. .. .. .. .. .. .. 496 

destruction of 124 

discovery of subsequent, after probate granted . . . , . . . . . . . . 456 

different kinds of . . . . . . . . . . . . . . . . . . . . 15, 16 

disposition of ancestral property by Hindu , . . . , . . . . . . . 409 

documents incorporated in .. .. .. .. .. .. .. 110-114 

draft, when admitted to probate . . . . . . . . . . . . . . . . 435 

duplicate . . . . - . . . - . . . . . . . 18 

examples of 13, 14, 15 

execution of privileged 115-117 

„ unpriviliged . . . . . . . . - . - . . . 103-110 

„ presumption of . . .. .. .. .. .. .. 109-110 

foreign . . . . . . . . . . . . . . . . . . . . 23, 108 

forged . , . . . , . . . . . . . . . . . . • . 459-461, 498-499 

form of 15,130,131 

holograph .. .. .. •. 16 

illness, making of during . . . . . . . . . . . . < . • . • • 95 

inconsistent . . . . . . . . . . . . . . . . . . . • 122, 156 

inoffieiers 16 

instructions for . . . . . . . . . - 96 

joint . . . . . . . . . . . . , . . . . . . . • . 16 

language of 15, 74 

lost, declaration of testator as to . . 436 

lost, presumption as to ^ . . . . • 125 

lost, probate of . . . . . . . . . . . . ♦ . - . . . < • 484 

materials for writing a . • . - . . . . - . • • • • • . • * 15 

mutual . . 16 

nuncupative •• •• .. 16 
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Will— (conirf.) 

obliteration 

obtained by fraud, coercion, and undue influence 

place of signature of testator in 

prepared by person taldng benefit under . . 

privileged definition of 

„ execution of 

„ who can make 

probate of (see Probate), 

production of . . 

publication of 

purpose of 

registration of 

republication of 

revival of 

revocation of, privileged 

unprivileged , . 

by another will 
by burning and tearing 
by desburce 
by change of domicil 
by marriage 
by some writing 
by cancellation 


mutul 

signature of testator on 

»» »» „ by mark .. 

t» „ by rubber stamp , . 

, by thumb impression 

stamp on 

technical words not necessary in 

time from which, speaks 

unprobated, when admissible in evidence . . 

who is capable of making 

># 99 99 aliens • • . . 


who can contest 
witnesses to, who can be 
„ need not know contents of 


blind persons . . 
Cutchi Memons . . 
deaf and dumb 
felo de se 
foreigner. . 
Hindus . . 

Khojas . . 
lunatics . . 
Mahomedans 
married woman 
minor 
old persons 
persons drunk . . 
traitors and felons 


Year — 

execuloi’s 

Youngest child — 

bequest on, attaining majority 


Zaniibar — 

Indian Succession Act applies to 
is district in Province of Bombay 
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